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Joint Enterprise, Hostility, and the Construction of Dangerous Belonging 

Henrique Carvalho, School of Law, University of Warwick 

 

Why this sudden bewilderment, this confusion? 

(How serious people’s faces have become.) 

Why are the streets and squares emptying so rapidly, 

everyone going home lost in thought? 

Because night has fallen and the barbarians haven’t come. 

And some of our men just in from the border say 

there are no barbarians any longer. 

(Cavafy, 2007: 17) 

 

Introduction 

 

 The growing importance of risk in the development of criminal law in the twenty-first 

century has brought about significant changes not only to the scope of criminal law itself but 

also to rules of evidence, policing and prosecutorial strategies, and more generally to the 

increasing primacy given to public protection over the need to guarantee individual rights (see 

Erikson, 2007; Pratt, 2016). The most notable of these changes were broadly identified as 

preventive in nature, following strategies that deviate from the common paradigm of criminal 

liability centred around culpability and harm done, to focus instead on the need to control 

and restrain criminal activity to prevent harms from occurring in the first place (see Ashworth 

and Zedner, 2014). One of the main guiding forces behind this preventive shift is a process of 

“dangerization”, defined as “the tendency to perceive and analyse the world through 

categories of menace”, leading “to continuous detection of threats … to the prevalence of 

defensive perceptions … and to the dominance of fear and anxiety over ambition and desire” 

(Lianos and Douglas, 2000: 267). Consequently, preventive criminal laws tend to focus on 

activities, groups and individuals that are perceived as posing an unwarranted, often 

exceptional danger to the public, and whose dangerousness justifies the aforementioned 

deviation from procedural safeguards, such as sexual violence, serious organised crime and 

terrorism. 

However, although these new preventive strategies represent a significant shift in the 

framework of criminalization, they are only the most recent, and in some instances more 

radical, manifestation of criminal law’s persistent concern with dangerousness (Carvalho, 

2017). It would be misleading to see preventive criminal offences as fundamentally departing 

from an otherwise liberal model of criminal law (Ashworth and Zedner, 2008), for the criminal 

law as a whole espouses a tension between its contradictory roles as a guarantor of individual 

justice on the one hand, and as an instrument of social control on the other (Carvalho, 2017). 

Through this tension, dangerization influences the entire structure of criminal liability. This 

chapter will analyze one such instance where dangerization and a concern with risk influence 
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and disrupt the paradigmatic criminal offence in English law, the law of murder. It will do so 

by exploring recent developments in one of the most controversial and contentious areas of 

criminal law and justice in England and Wales, that of joint enterprise (JE) liability. 

Although a broad and imprecise term, generally used to refer to cases in which two or 

more (sometimes as many as 16) people are accused of having engaged in criminal activity 

together, JE has become notorious as a set of rules (often called a ‘doctrine’) and 

prosecutorial strategies used to convict people of a serious offence, usually murder, which 

occurs in the midst of another criminal activity. Widely criticised, JE has received considerable 

attention by the media, politicians, courts and scholarship for some time now, and especially 

in the last decade. This criticism mainly decried JE as a discriminatory form of criminalization 

whose wide application has tended to produce violent and exclusionary outcomes while 

disproportionately targeting vulnerable, marginalized and racialized populations. At the same 

time, JE had been repeatedly defended by criminal justice enforcers and politicians, and 

reaffirmed by the courts as an important and effective tool to protect the public against those 

thought to be dangerous and risky, especially those identified as part of gangs. 

 It is unsurprising, then, that when in February 2016 the UK Supreme Court ruled on 

the case of R v Jogee [2016] to formally abolish the main legal principle grounding JE liability, 

the decision was immediately seen as a watershed moment that seemed to break with the 

previous consensus. Jogee was hailed by many as the first step towards the correction of 

longstanding judicial injustices; it was also admonished by some as a potential threat, not 

least because it could lead to a significant number of appeals and releases of those who have 

been imprisoned by the application of this doctrine (see e.g. BBC, 2016; Walton, 2016; 

Ormerod and Laird, 2016). This decision momentarily caused bewilderment, especially among 

criminal justice scholars in England and Wales who strived to understand its meaning and 

potential repercussions. There was, similar to the passage in the beginning of this paper, 

confusion and a sense of loss, as a predominant doctrine on which so much debate and 

critique had relied appeared to be no longer there. 

However, three years on, the picture around Jogee is radically different. Although the 

main legal principle grounding previous JE cases remains formally abolished, nearly all 

previous decisions were unaffected by this change, and appeals continue to be dismissed (see 

e.g. Traynor and Nathan, 2019). Furthermore, JE cases still abound in the courts and in the 

media, and are being decided in essentially the same manner as before, in practice if not in 

principle. How can JE be formally rebuked, its main principle declared ‘bad law’ by a Supreme 

Court judgment, and yet remain substantively the same? 

This chapter argues that the answer to this question lies in the aforementioned 

ambivalence within criminal law, which leaves it intrinsically vulnerable to the demands of 

insecurity and uncertainty that drive concerns with risk. The first section discusses the context 

of JE as an area of criminalization; it explores the legal rules around JE together with their 

symbolic aspects and their concrete consequences. The second section then characterizes JE 

as an instance of what I call hostile criminalization, a form of criminalization that is geared at 

channelling hostility towards individuals and groups that are identified as dangerous others. 

JE achieves this construction of dangerousness around those it criminalizes primarily through 
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the ‘gang’ label. The third section explores the consequences JE’s disproportionate targeting 

of marginalized and racialized populations, and how the hostile character of JE is 

controversially found to be the main source of its appeal and perceived usefulness and social 

necessity. 

The fourth section of the paper then focuses on the decision in Jogee and its 

aftermath. It explores the ambivalence around the decision, as it seeks to ‘correct’ JE’s 

semblance of unfairness at the same time as it strives to preserve the shape and scope of its 

application. It suggests, furthermore, that this ambivalence in Jogee is a reflection and 

manifestation of the deeper ambivalence within criminal law, which seeks to promote 

individual responsibility and justice at the same time as it follows a preventive logic geared at 

managing tensions arising from conditions of structural inequality and violence in society. The 

chapter concludes by suggesting that forms of hostile criminalization, and the overwhelming 

concern with the risk of dangerousness displayed by them, cannot be easily dispelled through 

formal efforts at legal reform. This is because hostile criminalization serves a (deeply 

problematic) social function, one which is increasingly relied upon, especially by populist and 

authoritarian discourses, and which needs to be seriously tackled before concrete legal 

change is possible. 

 

The Problem of Joint Enterprise 

 

 As mentioned above, ‘joint enterprise’ is an imprecise term with a range of possible 

meanings. More generally, it refers to different rules and strategies aimed at “holding co-

defendants equally responsible for offences which appeared to evince a common purpose” 

(Squires, 2016a: 937). For instance, if three people decide to rob a store together, they can 

all be convicted of robbery, even if only one of them actually went into the store and pointed 

a gun at the cashier (that is, committed the principal offence), while the other two contributed 

to the crime in other forms (that is, primarily acted as accessories or accomplices to the 

principal offence), such as driving the car or looking out for the police. It is important to note 

that although the idea of a common purpose has traditionally been seen to underpin the 

notion of a JE, many scholars highlight that this term does not adequately encapsulate the 

broad array of situations where a JE can be established in law. For this reason, they have 

suggested other ways of understanding what constitutes a JE. A popular alternative is the 

notion of causation, where someone can be deemed to be part of a JE when they make a 

substantial contribution to the criminal activity, even in the absence of a common purpose 

(see e.g. Krebs, 2010)—for instance, someone providing assistance in return for money, but 

otherwise having no investment in the outcome of the crime. 

 In this more general sense, JE is simply an instance of accomplice liability, that is, of 

rules that govern when someone can be held liable for assisting or encouraging a criminal 

offence. However, the most controversial and problematic aspects of JE relate to what has 

been known as the doctrine of JE ‘proper’, known formally as parasitic accessorial liability, or 

PAL. This doctrine primarily governed cases in which, during the course of joint criminal 
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activity, one or more of the participants goes on to commit a further crime. By far the most 

common type of case covered by this doctrine involved situations in which, during the course 

of some criminal activity (such as a fight, a burglary or robbery, an affray, etc.), a murder 

occurred. In such cases, PAL stipulated that “it is sufficient to found a conviction for murder 

for a secondary party to have realised that in the course of the joint enterprise the primary 

party might kill with intent to do so or with intent to cause grievous bodily harm” (R v Powell 

and English [1997]). In other words, if during the course of a joint criminal activity one of the 

participants then went on to commit murder, then all of the participants of the joint criminal 

activity could also be held liable for this murder, as long as they realized that such murder 

might occur. 

 From a doctrinal perspective, the main problem with this doctrine was that it set a 

very low threshold of culpability to hold defendants liable for the most serious crime in English 

law. This created a situation in which it can be practically easier to convict several defendants 

than it is to convict a single defendant for murder. This is because, for someone to be 

convicted of murder as a principal offender, it must be proven that the defendant killed with 

the intent to kill or with the intent to cause grievous bodily harm—a requirement of 

culpability that has been made more stringent through the years. Meanwhile, if the killing 

happens in the course of a JE, according to PAL, it was sufficient for the prosecution to prove 

that any participant of the JE foresaw this intentional killing as a real possibility to convict 

them of murder. This doctrine exposed a curious mix between notions of individual 

responsibility and a process of collective dangerization, in which each participant in a JE is 

constituted as a threat, and this allows them deemed individually culpable for any harm 

arising from that criminal activity, even those which they did not intend or even expect to 

bring about. 

The elasticity of culpability engendered by JE has allowed the doctrine to be widely 

(and quite effectively) deployed in recent years to deal with homicide cases. A report by the 

Bureau of Investigative Journalism (McClenaghan et al, 2014) found that, between 2005 and 

2013, 4,590 prosecutions for homicide involved two or more defendants (44% of all homicide 

prosecutions in that period), while 1,853 people have been prosecuted for homicide in a 

charge that involved four or more people, which amounted to 17.7% of all homicide 

prosecutions in that period. This is particularly significant since a conviction for murder carries 

a mandatory life sentence, meaning that individuals were sent to prison for long periods of 

time, potentially their whole lives, based on loose arguments such as having “associated 

[themselves] with a foreseen murder” (R v ABCD [2010]). The Bureau’s report estimated that 

around 500 people were serving life sentences for convictions based on JE at the time of its 

publication in 2014. More recently, JE was the focus of a debate in the House of Commons, 

where it was estimated that at least 4,500 people, including children, were incarcerated or 

detained because of the doctrine, “serving long sentences for crimes that they did not 

commit” (HC Deb, 2018). 

Although there were many attempts to rationalize the scope of criminal liability under 

JE, the main rationale grounding JE rules and decisions can be directly linked to its perceived 

usefulness and effectiveness in prosecuting and convicting those identified as dangerous 
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criminals, even though the crimes they had actually committed did not sustain this view of 

them. This is evidenced by one of the main decisions laying out PAL, the often-cited R v Powell 

and English [1997]. In this judgment, the then House of Lords, perhaps in a rare moment of 

candidness, reinstated and defended the doctrine of JE by asserting that “rules of common 

law are not based solely on logic but relate to practical concerns and, in relation to the crimes 

committed in the course of joint enterprises, to the need to give effective protection to the 

public against criminals operating in gangs.” This is perhaps one of the clearest illustrations 

of how rules of criminal liability can be shaped and bent by a concern with dangerousness and 

risk. The perceived need to ‘protect the public’ from danger effectively displaces one of the 

main bastions of the liberal model of criminal law: the high threshold of culpability required 

for liability for murder. While in principle it appears that a conviction for murder requires 

possibly the highest degree of scrutiny and certainty in criminal law, in practice, nearly half of 

those prosecuted for murder may have been subjected to a much lower standard, their guilt 

established by association. 

However, the main problems with JE are not simply linked to how it expands liability 

for murder; rather, they refer to how this expansion ostensibly targets specific groups and 

populations. This targeting is done primarily through an “application of the ‘gang’ discourse” 

as a strategy for criminalization that is deeply problematic, as it “is reliant upon a ‘common-

sense’, racialized and stereotypical discourse that links BAME men with an involvement with 

gangs, drugs and violence” (Williams and Clarke, 2016: 16). JE both fuels and is fed by socially 

constructed anxieties and insecurities, contributing to the marginalization of those captured 

by the ‘gang’ label at the same time as it derives a sense of legitimacy from such 

marginalization, since it appears to be responding to a serious social problem. The dynamics 

of this relation can be examined through an analysis of the hostile character of JE. 

 

Joint Enterprise, Hostile Criminalization and Dangerous Belonging 

 

The criminalization and punishment of specific groups of people through JE highlights 

who is likely to be deemed dangerous in our society, and illustrates how the ascription of 

dangerousness follows a risk-based logic that reflects broader social insecurities and 

structural inequalities. In so doing, it also says something about ‘us’, general members of 

society, who are placed in the position of punishers. More specifically, the construction of 

dangerousness through notions of identity and belonging in JE derives its strength from how 

it symbolically conjoins two different but related kinds of anxiety: a specific fear of violent 

crime, and a more generalized anxiety about socio-political fragmentation and uncertainty, 

linked to conditions of structural violence. In a collaborative project, Anastasia Chamberlen 

and I have examined how the allure of punishment in society, the feeling that it is useful and 

necessary, largely and primarily relates to the fact that punishment produces a sense of social 

solidarity through hostility (Carvalho and Chamberlen, 2016, 2018; Chamberlen and Carvalho, 

2019a, 2019b). Especially in times of particular stress, the urge to punish departs from the 

narrow parameters of criminal law and is thought of, common-sensically, as something that 
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should be imposed on those ‘associated with’ other criminals or otherwise ‘at risk of crime.’ 

In a nutshell, “punishment promotes the image of an ordered society bound together by 

moral values and legal rules and protected by a strong and legitimate coercive apparatus” 

(Chamberlen and Carvalho, 2019a: 106). This image possesses significant emotional appeal, 

particularly in moments and situations of social fragmentation and conflict, and to those 

people who feel alienated or neglected by the social order, but who long for a strong sense 

of belonging. This image of civil order (Farmer, 2016; Carvalho, 2017) promoted by 

punishment speaks directly to individuals’ feelings of insecurity, so that it becomes more 

appealing the less it is concretely experienced by those who aspire to it. 

However, the most significant and concerning aspect of the symbolic role of 

punishment is that it relies on the identification of dangerous others towards whom feelings 

of insecurity, anxiety and aggression, especially those arising from the lack of concrete social 

solidarity, can be channelled. Such channelling is engendered through hostility, by pitting the 

community against the dangerous other(s), and in the process “producing a kind of solidarity 

that allows individuals to pursue emotional release together with a sense of belonging, 

without having to question or address why it is that they felt alienated and insecure in the 

first place” (Carvalho and Chamberlen, 2018: 228; see also Mead, 1918). This relationship 

explains the fundamental link between punishment and political exclusion: the civil order 

sustained by punishment requires groups and individuals who fall outside of it. Within any 

specific social setting, the most likely candidates to be made targets of such hostility are those 

groups and people who are already marginalized by socio-political conditions, something 

which is highlighted by the long-established notion that punishment, and especially 

incarceration, “represents a means to manage aggregate ‘undesirable’ groups” (Davis and 

Gibson Light, 2018: 17; see also Fassin, 2018; Wacquant, 2009; Feeley and Simon, 1992). 

 While hostility is a predominant aspect of the affective and symbolic dimension of the 

role of punishment in society, punishment and criminalization are intimately linked. More 

specifically, for punishment to be able to effectively engender hostility, it relies on the many 

rituals of criminalization (Carvalho and Chamberlen, 2018) performed by the law and in the 

many stages of the criminal justice system. Criminal laws and criminal justice agents and 

institutions define and reproduce images that symbolically tie factors and characteristics of 

deprivation together with notions of violence and criminality. Through this process of 

dangerization directed towards undesirable groups and individuals (not necessarily law 

breakers themselves), criminalization enacts one of its primary functions: that of reassuring 

law-abiding citizens (i.e. those who are not criminalized) of the security and legitimacy of 

society’s civil order. It does so by channelling their insecurity, as well as the broader insecurity 

of social, economic and political relations in society (itself a product of its structural violence) 

towards the perceived threat of those identified as dangerous others (see Carvalho, 2017). 

The context and application of joint enterprise can be seen as a direct manifestation 

of such hostile deployment of the reassurance function of the criminal law. Besides being a 

prime example of what has been termed “overcriminalization” (Husak, 2007), since it 

stretches and distorts what are considered the appropriate limits of criminal liability, JE also 

overwhelmingly and disproportionally targets young Black, Asian and minority ethnic (BAME) 
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males from impoverished urban communities (see Bridges, 2013; Williams and Clarke, 2016). 

In the report Dangerous Associations: Joint enterprise, gangs and racism, Patrick Williams and 

Becky Clarke (2016) have discussed how the symbolism of the gang as a paradigmatic “folk 

devil” (Cohen, 1972) has proven to be a powerful tool through which groups of young BAME 

individuals can be effectively essentialised into the figure of dangerous others. By symbolically 

linking them to ‘gang culture’, traits that would otherwise expose a condition of 

vulnerability—a socially deprived background or context, lack of opportunities, experiences 

of discrimination and alienation, exposure to violence—are strategically reinterpreted as 

“markers of dangerousness” (Lianos, 2013:73). This process of essentialization works to 

estrange these individuals from the social order, thus conditioning a specific kind of response 

against their perceived otherness—a punitive form of criminal justice instead of a broader 

kind of social justice, for instance. 

By conflating the threat of violent crime with an essentialized conception of gang 

culture, JE produces a conception of “group threat” (Davis and Gibson-Light, 2018) which 

concentrates feelings of hostility upon specific populations, generating a skewed picture of 

the problem which misidentifies it and downplays its complexity. This mechanism establishes 

the broad image of a group as a suspect community (Pantazis and Pemberton 2009), and so 

any indication of association with or belonging to that group becomes a marker of 

dangerousness, thus driving disproportionate criminalization. For instance, Williams and 

Clarke’s study has shown that the ‘gang’ label is overwhelmingly attributed to Black men, 

even though a much lower proportion of Black men is involved in the kind of violence that is 

attributed to them: 81% of individuals identified by the police as gang members in 

Manchester, and 72% in London, were Black, while Black individuals only constituted 6% of 

those individuals involved in serious youth violence in Manchester, and 27% in London 

(Williams and Clarke, 2016: charts 4 and 5). 

 JE thus reproduces a form of criminalization that can be conceptualized as hostile, 

since it is directly geared at identifying and constructing images of normative otherness 

(Lianos, 2013) which impel the need for ostensive control and exclusion. It is important to 

note that such forms of criminalization are often grounded on what can be seen as legitimate 

concerns; in the case of JE, for instance, it is difficult to deny that there is a serious social 

problem around knife crime and youth violence in socially deprived urban environments in 

England and Wales. However, by conjoining these concerns with an essentialized notion of 

dangerous belonging that leads to the disproportionate targeting of marginalized 

populations, criminalization through JE is not only unfair and discriminatory, but it also fails 

to adequately identify and address the concrete harm in question. In so doing, it constructs a 

heightened sense of risk which cannot be effectively tackled by it. Instead, it seems that the 

main purpose of such criminalization is precisely to provide a suitable target for hostility. 

 

The Dangerous Consequences of Hostile Criminalization 
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 The essentialized, racialized and exclusionary definition of gang violence as the 

primary danger targeted by criminalization through JE not only shapes its deployment, making 

it disproportionately affect specific marginalized populations, but it also enables such 

deployment in the first place. First, it facilitates the prosecution and conviction of defendants. 

Besides being widely decried for unduly expanding the scope of criminalization by lowering 

the threshold of culpability, especially in cases involving murder, JE rules have also been 

criticised for being unclear, and juries have often said they found them confusing to apply 

(Crewe et al, 2015). The idea that, for individuals to be liable under PAL, it must be established 

that they had actively foreseen that a murder might be the possible consequence of another 

criminal activity can be quite nebulous and difficult to ascertain. This is particularly true when, 

as it has often been the case, the criminal activity in question involves occasions of 

spontaneous, and not necessarily serious, violence, and when the defendant in question has 

only been, at most, indirectly involved in such violence—for instance, they were present at 

the bar when a fight ensued, and they were acquainted with people who took part in the 

brawl. But when defendants are characterized as gang members (something which can often 

be accomplished through loose affiliations with notions of ‘gang culture’, sometimes as lose 

as living in a specific post code), this generates a presumption of dangerousness which makes 

it easier, almost natural, to infer that these individuals were likely to expect serious violence 

arising from their actions and those of their associates (see Krebs, 2015). There is thus a 

significant forensic usefulness in this characterization, as it assigns a form of character 

responsibility (Lacey, 2016) to defendants that sets them apart, thus making it easier to 

charge and prosecute them, and for juries to convict them. 

 Such is the symbolic power of the image of the dangerous other, and its capacity to 

engender hostility, that it significantly conditions assessments of culpability in areas of 

criminalization where it predominates, often taking precedence over material circumstances 

and even over procedural guarantees such as the presumption of innocence. This means, for 

instance, that a range of mainly circumstantial evidence, such as phone, text and social media 

records, or more recently the use of Rap and Drill videos posted online, can be effectively 

used by the police and by prosecutors to establish guilt in such cases (Pitts, 2014). The often 

confusing legal rules concerning foresight, when coupled with the construction of dangerous 

belonging that is enacted primarily around images of youth violence and gang culture, enable 

criminal responsibility to be mainly “presumed, legally inferred or juridically established by 

proximity, appearance, and implied normative association. When it looks like a gang – and 

especially when the police call it a gang – it must be a gang” (Squires, 2016b). 

 Besides making it easier to charge, prosecute and convict the individuals and groups 

that it targets, the construction of dangerous belonging also enables hostile criminalization 

by giving it the semblance of social utility. To present defendants in JE cases not as complex, 

socially deprived, and often vulnerable individuals, but as violent gang members makes their 

criminalization seem desirable, even necessary. Under this prism, such cases are represented 

as manifestations of a broader conflict between an ordered, peaceful, legitimate society and 

those dangerous others who deliberately pose a threat to it. This allows a process of 

estrangement from those who are constructed as dangerous, who are dehumanized—often 

characterized as “wolf packs” (Green and McGourlay, 2015), or “packs of hyenas” (Crewe et 
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al, 2015) in judgments and media coverage—and essentialised by their criminalization. This, 

in turn, makes it acceptable—indeed, expected—for them to be treated with hatred and 

aggression. These affective dynamics of hostility provide a significant emotional appeal to 

such forms of criminalization, as they allow general social insecurities and anxieties to be 

‘worked through’, externalized from the normative image of civil order in society and 

channelled towards those affected by the construction of dangerous identities (see Carvalho 

and Chamberlen, 2018). This, in turn, feeds back into processes of criminalization in the form 

of a risk-based demand for efficiency and decisiveness, rather than due process. 

 Thus, while this affective dimension works primarily at a symbolic level (so that, in 

some ways, the idea of punishing dangerous criminals—or those at risk of criminality which 

therefore makes them dangerous—is nearly as attractive as their actual punishment—hence 

the importance of rituals of criminalization), it has real and significant consequences to these 

criminalized populations. Forms of hostile criminalization feed directly into the chaotic state 

in which prisons in England and Wales have found themselves in the past few decades (see 

Chamberlen and Carvalho, 2019). They do so firstly by contributing to prison overcrowding, 

by enabling instances of ‘wholesale’ criminalization such as that made possible by JE. And, 

secondly, they provide the means through which marginalized groups are disproportionately 

targeted and imprisoned, something which is clearly illustrated by the constitution of the 

prison population in England and Wales, where essentially all factors representing some form 

of social deprivation—such as homelessness, poverty, drug and alcohol dependency, 

persistent mental health issues, learning disabilities, and belonging to a largely marginalized 

ethnic minority—are over-represented in relation to the general population (Prison Reform 

Trust, 2018). The stigma of a dangerous identity has persistent and severely detrimental 

consequences; once someone is legally declared a risk to public protection, they are 

continuously subject to further risk control measures and scrutiny as inmates, and this 

continues once/if they are released from prison in the form of life on license, if not 

accompanied by additional preventive measures. 

Furthermore, JE not only feeds into the constant state of crisis affecting the English 

and Welsh penal system but also effectively deepens it. Its ostensible targeting of young Black 

men from impoverished urban communities through mechanisms that effectively enhance 

the likelihood of them being convicted for serious crimes, often murder, exacerbates some of 

the worst aspects of mass incarceration. It sends a large number of marginalized individuals 

to prison for long sentences, often for crimes that they did not commit in any substantive 

sense. A series of studies by members of the Institute of Criminology at the University of 

Cambridge found that those convicted under JE were generally serving longer sentences than 

other individuals convicted of similar crimes, and that there was an even higher over-

representation of BAME individuals in JE convictions than in the general prison population 

(Crewe et al, 2015). BAME individuals convicted under JE were also usually younger, were 

serving longer sentences, and usually had more co-defendants during trial (Williams and 

Clarke, 2016). In addition, a significant number of those convicted under JE felt that they were 

not justly treated by the criminal justice system; for this reason, they often failed to 

understand or accept their conviction, and frequently appealed against it (Crewe et al, 2015). 

This dissonance tends to undermine these individuals’ capacity to adapt to the prison 
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environment and makes them more likely to rebel against it, thus worsening the already 

painful and detrimental effects of the experience of incarceration (see Liebling and Maruna, 

2005) and hindering any of the potential benefits of rehabilitation. 

 Perhaps most concerning, the suggestion that JE is a form of hostile criminalization, 

which itself is linked to a largely pathological role performed by punishment in society, 

indicates that JE’s problematic aspects cannot be easily dealt with, as they are part of a 

broader socio-political framework of structural violence, with which aspects of criminal law 

and justice are largely complicit. An analysis of the recent decision of Jogee and its aftermath 

arguably provides a clear illustration of the pervasiveness of dangerization and risk-based 

logics in the deep structure of the criminal law. 

 

The Ambivalence of Jogee 

 

 After sustaining substantial criticism in recent years from legal scholars, campaigning 

organizations and governmental bodies, including a report by the House of Commons Justice 

Committee (2012), the UK Supreme Court finally addressed JE in its decision in Jogee, in a way 

that seemed to recognize and attempt to tackle its issues. In a detailed judgment that 

reviewed many previous cases, the Supreme Court stated categorically that it did “not 

consider that the [PAL] principle can be supported”, and concluded “that the introduction of 

the principle was based on an incomplete, and in some respects erroneous, reading of the 

previous case law, coupled with generalised and questionable policy arguments” (R v Jogee 

[2016], at para 79). The formal outcome of this decision was to abolish the doctrine of 

parasitic accessorial liability, or JE ‘proper’. From then on, cases falling within the area 

previously covered by this doctrine should be decided based on the general rules and 

principles of accessorial liability. The main consequence of this was that, to convict individuals 

of murder in cases involving JE, mere foresight was no longer sufficient; juries would from 

now on be satisfied that the defendants in question intended to assist or encourage the 

commission of the murder. In doctrinal terms, this is considered a significant change, as 

intention is supposed to represent the highest threshold of culpability, or mens rea, in English 

criminal law. 

 However, the transformation brought by this presumably watershed decision to this 

area of law was soon revealed to have changed very little in substance. In reality, the 

ineffectiveness of Jogee to produce concrete change should not have been surprising, as there 

were already indications in the judgment that its real purpose was not to revolutionize the 

legal treatment of defendants in JE cases. Primarily, the ‘correction’ of the legal rule regarding 

these cases is not as significant as it might seem at first sight. Rules regarding intention and 

culpability in criminal law are rather vague, and often counter-intuitive; for instance, in law, 

someone can be held to have ‘intended’ an outcome even if such outcome was not the aim 

or purpose of their actions. This is the case even in the law of murder, where the rules 

regarding intention have been most comprehensively debated and defined (see Norrie, 2018). 

This vagueness is acknowledgedly the product of the fact that it is very difficult, arguably even 
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impossible, for prosecutors to prove and juries to determine what individuals intended or not 

to do in any particular circumstance. For this reason, English criminal law is replete with 

attempts to manage this uncertainty in different areas of the law, which often lead to further 

disparity. 

The general rules of accomplice liability are a prime example of this tendency. 

Although the law says that, for accomplices to be held liable, they must have intentionally 

assisted or encouraged the commission of the substantive offence, such ‘intention’ is usually 

established by recourse to discussions of what the defendant knew or foresaw about the 

substantial offence. Assessments of intention are usually heavily reliant on assessments of 

foresight, something that the decision in Jogee explicitly recognised, when it stated that cases 

in this area are still likely to depend on foresight as the main basis for culpability. “The error 

was to equate foresight with intent to assist, as a matter of law; the correct approach is to 

treat it as evidence of intent” (R v Jogee [2016], at para 87). Although it could be argued that 

to use foresight as evidence of intention is different from taking foresight as a sufficient basis 

for culpability, what this effectively means is that JE cases are likely to continue to rely on the 

same construction of dangerous identities and belonging as a pathway to criminalization. 

Moreover, since such construction effectively generated a presumption of dangerousness 

and guilt in JE cases before Jogee, it is difficult to imagine why this would change after the 

decision. 

In addition, perhaps the main evidence that the correction brought forth by Jogee was 

mainly formal and aesthetic lies in how, at the same time as the judgment declared that the 

law in this area had been defective for at least 35 years, it also paradoxically maintained that 

previous convictions under the doctrine should not be overturned unless “substantial 

injustice” could be demonstrated. Furthermore, the decision suggested that such findings of 

substantial injustice would be rather unlikely; the justification for this position is quite telling: 

The error identified, of equating foresight with intent to assist rather than treating the first as 

evidence of the second, is important as a matter of legal principle, but it does not follow that 

it will have been important on the facts of the outcome of the trial or to the safety of the 

conviction (R v Jogee [2016], at para 100, emphasis added). 

This sentence highlights an inherent ambivalence within the decision: it strived to formally 

abolish an established and widely applied legal doctrine, symbolically sending a message that 

an injustice was being corrected, at the same time as it intended this change not to 

substantially affect the outcomes of cases in this area. This aim has so far been quite 

successful: nearly all appeals against previous convictions under JE have been dismissed (see 

R v Johnson and others [2016]). Furthermore, the Court of Appeal, in a decision (R v Anwar 

and others [2016]) three months after the Supreme Court’s judgment in Jogee, further 

clarified that cases falling under joint enterprise ought to continue to be decided in much the 

same way, dismissing suggestions that the change in the threshold of culpability would mean 

that it would be harder to prosecute defendants from then on. The judgment stated that: 

[W]e find it difficult to foresee circumstances in which there might have been a case to answer 

under the law before Jogee but, because of the way in which the law is now articulated, there 

no longer is […] [T]he same facts which would previously have been used to support the 
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inference of mens rea before the decision in Jogee will equally be used now. What has changed 

is the articulation of the mens rea (…) (R v Anwar and others [2016], at para 20, 22). 

Consequently, despite the promise initially ascribed to Jogee, criminalization through JE 

seems to have remained essentially the same. Individuals continue to be convicted in 

controversial JE cases involving murder (see e.g. Tobin, 2018); defendants continue to be 

mostly young BAME people from economically deprived areas; and the police and 

prosecutors continue to rely on the same strategies for detecting and ascertaining guilt.1 

Therefore, any hopes that the decision in Jogee would restrain criminal liability in this 

area appear to have been in vain; in fact, its effect may well be to expand the scope of 

criminalization in some respects. The reason for that is slightly technical; to summarize, when 

the UK Supreme Court abolished PAL, it also abolished something called the ‘fundamental 

departure’ test, a rule developed in R v Powell and English [1997] which allowed defendants 

to escape liability for murder if they could show that the killing arose in circumstances which 

were fundamentally different to the conditions as foreseen by the defendant. The most 

common way of relying on this rule was to show that the victim was killed by use of a lethal 

weapon, and that the defendant did not know that such weapon was being carried by the 

person who committed the substantive offence. According to the old rule, defendants in 

these circumstances were not liable for any offence related to the killing. Now, the judgment 

in Jogee determined that, in such situations, even if defendants could escape liability for 

murder, they could still be convicted of the lesser, but still quite serious offence of 

manslaughter, effectively widening the application of this offence. 

 The failures of Jogee could be dismissed as a pragmatic reluctance to allow for a wave 

of appeals to inundate and discredit the criminal justice system; however, such a perspective 

downplays how this decision is exemplary of a broader and deeper dynamic within the 

criminal law. One of the primary functions of the criminal law is to manage a tension, between 

liberal values and emancipatory aspirations on the one hand and structurally violent 

conditions of inequality and exclusion on the other, which lies at the core of society’s civil 

order (Carvalho, 2017). This function requires the law to be inherently ambivalent, since it 

demands a constant effort to reconcile its image of a rational enterprise that aims to promote 

individual autonomy, equality and justice on the one hand, with its reality as an institution 

that works to preserve an inherently unequal and structurally violent social order on the 

other. One of the ways in which the criminal law strives to perform this function is by 

estranging certain individuals and groups from society’s civil order through processes of 

dangerization. This allows for insecurity and anxiety to be symbolically removed from society 

and attributed to those identified as dangerous others, who are then scapegoated through 

hostile criminalization. 

 The ambivalence in Jogee is thus best understood as the manifestation of this deeper 

ambivalence in criminal law. The Supreme Court’s formal abolition of PAL is meant to speak 

to the rationality of society’s civil order, to symbolically adhere to its precepts of individual 

                                                           
1 Although it must be said that the CPS has now, after criticism, amended its post-Jogee guidance on 
accessorial liability, which had initially shown a heavy reliance on the term ‘gang’ as evidence of liability. See 
Crown Prosecution Service, 2018. 
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responsibility and thus reassure individuals in society that the law is a fair and considerate 

instrument of justice. However, at the same time, the judgment was also unwilling to 

challenge the risk-based logic of JE that constructs those it targets as belonging to a dangerous 

culture and in need of control. The result is a decision that pays lip service to due process and 

effectively preserves a demand for efficiency grounded on hostility. 

 

Conclusion 

 

And now, what will become of us without barbarians? 

Those people were some sort of a solution. 

(Cavafy 2007: 17) 

 

 The exclusionary and discriminatory character of JE, its broad and ostensive 

application, and its persistence in lieu of significant criticism and attempts at judicial reform 

make this area of criminal justice a prime example of the hostile dimension of criminalization 

and punishment. This dimension exposes the persistent and pervasive influence of 

dangerization and of risk-based logics at the very heart of English criminal law. Criminalization 

in this area reflects broader socio-political phenomena that not only significantly condition 

the whole framework of criminal justice, but also go beyond it, as they relate to structural 

problems that are sustained by a problematic conception of social order within our social 

imaginary. 

 One of the main consequences to which the analysis in this chapter alludes is that 

attempts to tackle issues surrounding instances of hostile criminalization such as JE through 

localized legal reform are problematic, especially because they are likely to neglect the deeper 

structures from which these issues originate. As a result, efforts at legal reform such as the 

decision in Jogee not only fail to acknowledge the violence and exclusionary character of 

criminalization through JE, but because of this they also end up contributing to obscuring and 

perpetuating it.  

 If issues around hostile criminalization are to be properly addressed, due attention 

must be given to the context and the socio-political dimension of the criminal law. Such 

attention is particularly urgent today, as political discourse, agents and institutions are 

increasingly affected by a wave of far-right populism which strives to channel and exacerbate 

feelings and perceptions of insecurity and uncertainty, which set more and more individuals 

from particular backgrounds as risky to our civil order. Forms of hostile criminalization such 

as that of JE cannot be de-coupled from the many crises of solidarity experienced in 

contemporary societies. The risk-based logics of dangerousness which such criminalization 

deploys turns marginalized and vulnerable populations into scapegoats, upon which an 

anxious public learns to rely in order to deal with its insecurities. Until we can 

comprehensively challenge these logics, exclusionary laws like JE will continue to thrive, as 

our societies will, regrettably, continue to need their barbarians. 
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