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ABSTRACT

This study aims to ask whether the Japanese state was capable of responding to a
challenge from international labour migration as a force of globalisation. and to
consider the significance of the subsequent change in the relation between state
transformation and the realisation of social justice within the context of
globalisation. The focal point of the study is Japan’s criminal justice system in
the 1990s, with particular attention to the ‘language barrier’, namely legal and
political problems that atfect foreigners and state officials. The study analyses
how the language barrier emerged in Japan, how it influenced the state, and how
state and civil society actors reacted to address the problem. This theoretical and
empirical study in International Relations and International Political Economy
takes an interdisciplinary approach, drawing insights from Sociology and Gender
Studies concerning international labour migration. Documentary research on
secondary and tertiary documents of Japan’s state and civil society actors has been
complemented by sixteen semi-structured interviews with those who were
involved in the process of tackling the language barrier. The study argues that. by
introducing judicial interpreters over the decade and with inputs from civil society
actors, the Japanese state was able to reduce the extent of constraints posed by the
language barrier on its ability to control crime. This indicates that an internal
sector of the Japanese state that i1s in charge of political matters, namely law
enforcement, has been able to largely solve the challenge of the language barrier,
which 1s a manifestation of international economic force. This study thus
counters the claim of the Hyperglobalist thesis of globalisation concerning loss or
decline in capability of the state, and extends the plausibility of the
Transformationalist thesis in terms of geographical area and the 1ssues analysed.
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NOTES ON THE TEXT

In the main text of this study, Korean and Japanese names are presented in the
order of ‘family name, given name’ except when citing a literature written 1n
English. Namely, when referring to an English work by a Japanese author. her/his
name will appear 1n the order of ‘given name. family name.” In bibliography.
Korean and Japanese authors’ names are shown as ‘family name, given name.’
Thair names are written as in the literature this research relied upon.  The long

N M,

vowels 1n Japanese are indicated as 4, €, 0 and u.
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CHAPTER 1

INTRODUCTION

1. Aim, Objective and Background of the Study

The aim of this theoretical and empirical study in International Relations (IR) and
International Political Economy (IPE) i1s to investigate and explain the way the
Japanese state responded to a challenge from international labour migration as a
force of globalisation, or its international structure in the 1990s. Towards the
above aim, the objective of this study 1s to consider whether the Japanese state
was 1n retreat or not during the above period with regard to a particular problem
arising from globalisation. As will be explained later in this chapter,
contemporary world politics has been, 1n particular since the 1990s, characterised
as undergoing the process of globalisation. Whereas several difterent issues are
described as a manifestation of globalisation, this study looks at international
labour migration. The reason for this focus 1s because migration connects distant
places in the world in an unprecedented way and renders different economic,
social and political consequences to different states, societies and people in an
uneven manner, parallel to other forces of globalisation. Out of various
challenges that arise from international labour migration, this study investigates
one of the challenges that emerged in Japan's criminal justice process, namely
what this study calls ‘the language barrier’: it refers to the difficulties in

communication and the subsequent problems between investigators. defence




CHAPTER |

counsel, and judges in Japan’s criminal justice system on the one hand. and
foreigners as suspects, defendants or witnesses on the other. The study chooses to
enquire into this problem as a manitestation of a challenge from globalisation for
the following reasons: (1) it 1s an expression of interconnectedness between
International and economic force on the one hand, and domestic and political
force on the other; such interconnectedness is significant to world politics because
it affects territoriality of the state, which is one of the basic assumptions about the
modern nation state as will be explained in Chapter 2. (11) The language barrier
depicts, as will be shown later in this chapter as well as in Chapter 5, the contest
between 1nternational economic force (often led by non-state actors) and the
sovereignty of the state, namely a migrant receiving country in the case of this
study. (111) The language barrier problem casts light on issues relating to social
justice 1n terms of striking the balance between authority and responsibility, as
well as obligations and entitlements, within the context of globalisation where
territoriality and the constituent population of the state are changing.

Having scrutinised the above problems, this study will inform our
understanding of globalisation, migration and the state in the following ways.
First, concerning globalisation, the study should be able to tell us about the impact
of globalisation, in terms of distribution among the relevant actors. and of
frequency of such impact over time. Regarding migration. this study will shed
light on: what the state’s role is in international labour migration today: whether
the migration contradicts the way world politics 1s organised: and whether the
migration is more politically influential than other forces of globalisation. Third.

as for the Japanese state, the current study will explain whether theories on the

[ J
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relation between globalisation and the state, which have often been developed

within the context of the West, are applicable to contemporary Japanese state.

(1) Contemporary World Politics and Globalisation

The term globalisation has been used in the mass media, policy making and
academia since the 1990s, 1n order to describe and analyse how the contemporary
world works, but also to justify the compilation and implementation of new
policies, be they public or private. Though a heavily contested concept,
globalisation can be defined in this study as ‘transterritorialisation of economic
and social impact,’ ' or “the growth of ‘supraterritorial’ relations between
people.”” The following definition also clearly illustrates developments in current
international structure: ‘the process of increasing interconnectedness between

societies such that events in one part of the world more and more have effects on
peoples and societies far away.”” This study takes the view that the core issue of
globalisation is that, in recent decades the mode of operation of economic force in
the world has been changing substantially from the previous one. As will be
explained in more detail in the next chapter, economic torce used to operate
normally within the state border (except for inter-state armed contlict.
colonisation and trade), until around the 1970s. Since then. the extent to which

economic force could operate in a foreign territory without the political control of

' The author would like to thank Dr. Christopher W. Hughes for this definition.

’ Jan Aart Scholte, Globalization: a critical introduction (Basingstoke: Macmilian, 2000). p. 46.
' Qteve Smith and John Baylis, “Introduction’, in John Baylis and Steve Smith (eds). The
Globalization of World Politics: An introduction to world politics (Second Edition) (Oxford:

Oxford University Press, 2001). pp. [-12.p. 7.

!JJ
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the state of its origin or that of where 1t operates has increased, at least temporarily.
Such economic force 1s capable of affecting the society where it works. often in
the South but also to an increasing degree 1n many parts of the North as well.
Consequently our lives are affected by globalisation today. but the reasons
for such effects may not immediately be comprehensible for those who are under
their influence. Mittelman described that the impact of globalisation appears as a
"historical transtformation |[...] of livelihoods; in politics, a loss in the degree of
control exercised locally [...] such that the locus of power gradually shifts in
varying proportions above and below the territorial state.”® The impact of
globalisation can be puzzling, because the key decisions to use such economic
force that drives the globalisation process are made 1n places that are distant from
where such impact manifests. Because of the above distance between the origin
of the economic force and the geographical location where the result of the
working of the economic force emerges, there can be (and often 1s) a discrepancy
between the capability to exercise economic force on the one hand. and
accountability and responsibility for the use of such torce. Within the previous
mode of operation of economic force, the atorementioned distance between the
capability of and the responsibility for the economic torce has been thought to be
more manageable, as the state was (at least supposedly) able to supervise the
working of the economic force. However, since the state’s ability for the above

management appears to be decreasing (if not for every state). a new way of

¥ James H. Mittelman, 7The Globalization Syndrome. Transformation and Resistance (Princeton.
NJ: Princeton University Press, 2000). p. 6.
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managing world politics that entails more than just nation states is much more
required today.

In order to investigate how the force of globalisation operates and what are
the consequences of the working of such force, this study analyses the process of
globalisation at the levels of the state, non-state actors and the migrants as
individuals.” The reason for this analytical approach 1s as follows. The force of
globalisation can be enabling and constraining, but benefits and detrimental
effects of globalisation are unevenly distributed.® Analysis of the distribution of
the benefits or detrimental effect of globalisation at the state or civil society levels
will be 1nevitably 1n aggregate terms. The entire amount of gain (or the entire
extent of detrimental effects) in society i1s certainly important, but how it is
distributed between the people with different attributes 1s equally pertinent. An
analysis at the level of individuals should be able to depict the uneven character of
the distribution of benefits and the detrimental effects of globalisation. The
benefits and detrimental effects arising from international labour migration
include: economic gain, maintenance of domestic order in the migrant receiving
country through law enforcement, and striking the balance between the exercise of
state power and justice. Therefore, this research examines the following five
types of interactions between the above three levels of actors, which are possible
within the process of globalisation. This classification, which is partly inspired by

the cob-web view of the world that Burton advanced. exhibits a contrast to the

" *Individuals™ will be treated in "neutral” terms up to Chapter 5. Chapter 6 is going re-assess this
assumption briefly in relation to gender and ethnicity

6 Smith and Baylis, *Introduction”, p. 10.

‘N
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billiard-ball view of the world which reflects the state-centric view of the Realist

school of International Relations.’

Table 1-1. Interactions of the state, civil society and the individuals within international

: . 8
labour migration

| Actors involved Example of interactions
|-
(1) | State — State " Trade and financial liberalisation
S a— - S— _ |
I (11) State — Civil society | Imported capital creates conditions for labour
| mobility: international labour migration affects
| the political economy of the migrant receiving
l country
| | (Increased influence of international market
| _ | force on national economies) J
(i) | Civil society — Individuals Contract between migrants and migration
brokers
' (Employment contract; commercial contract) |
| (1v) Civil society — Civil society | Contract between migration brokers: between
| brokers/employers and migrant workers
| (Commercial transactions; tratficking of goods)
(V) | State — Individuals Immigration control and citizenship politics
(Migrant recetving country
and migrant workers) |

(Compi-led by the author from various sources referred to in this study)

In order to study the impact of globalisation empirically. this study pays
attention to East Asia, in particular, the relation between Thailand and Japan. The
reasons for this analytical orientation are twofold: (1) the impact of globalisation
forces may be more easily gauged in East Asia than in Western Europe or North
America. because the increase in the degree of interconnectedness between
political economies in the region increased only after the end of the Cold War.

(ii) Economic linkage with East Asia and Japan, particularly between Thailand

———r — T

7 John Burton. Horld Sociery (Cambridge: Cambridge University Press, 1972).
8 In addition to the above five, an “individual-individual® relation 1s possible. This one i1s excluded
from the table. however, because such relationship reflects any one of these five types of

interactions.
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and Japan, is extensive, since the former country has received ODA and FDI from
the latter in the last two decades.” For the reasons explained in Chapter 2. such
economic linkage is likely to create structural conditions for international labour

migration.

(2) Globalisation and International Labour Migration

a. OQversighl in the existing literature

The extent of attention that international labour migration has drawn in IR and
IPE has been minimal until recently as will be demonstrated below, and especially
in the case of Japan, as referred to later in this chapter. Nevertheless, this study
discusses the formation of international population mobility and its impact on the
state, society and individuals concerned because ot the following reasons. First,
international labour migration renders a politico-economic challenge to all the

parties involved, as Goldstein puts 1t: “[a]s within any trade 1ssues, migration

19 In other words, international

creates complex patterns of winners and losers.
labour migration demands the following core question of IPE posed against it:
"Who gets the opportunities and who 1s denied an opportunity — whether for goods

and services or more fundamentally a share ot all the values, not only wealth, but

also security. the freedom to choose for themselves, some measure of justice from

? Glenn D. Hook: Julie Gilson: Christopher W. Hughes; and Hugo Dobson, Jupan's Internationul
Relations: Politics, economics and security (London: Routledge, 2001), p. 188:p. 210.
10 159shua S. Goldstein, /nternational Relations (Second Edition) (New York: HarperCollins, 1996),

p. 495.
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the rest of society?” '' As will be shown later in this chapter. out of international
labour migration, the migrant receiving state often gets more, where the migrant
sending state gains less, while the migrants themselves are less advantaged.
Second, an Investigation into international labour migration from an IPE
perspective will hopetully be able to bridge IR and the Sociology of citizenship.
by making the former more ‘political’ in terms of the interests of the migrants
themselves 1n contrast to those of the migrant receiving country, and also by
making the latter more dynamic through presenting the process of population
mobility which 1s sometimes assumed as given.

As for the areas discussed in the studies of globalisation, trade and
financial liberalisation, environmental problems and telecommunication have
often drawn attention as manifestations of globalisation, among other issues.
However. migration has received relatively limited attention in comparison to the
above. One possible reason for this relative infrequence of recognition can be that
the rise in migrations in the last few decades, in quantitative terms, 1s less
substantial compared with that of trade, capital or information. Though a crude
comparison, the following figures show the above tendency. Between 1965 and
1985. the number of immigrant populations in the world increased by 1.38 times
(less than twice), 2 whereas turnover within the foreign exchange market

multiplied by 15 times between 1979 (US$100 billion a day) and 1998 ($1.500

billion a day), while foreign direct investment grew by 61 times between 1960

"' Qusan Strange, States and Markets (Second Edition) (London: Pinter, 1994), p. 8.
12 World Bank. Horld Development Report 1995 Workers in an Integrating World (Oxford:

Oxford University Press, 1995). p. 65.
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($66 billion) and 1999 ($4.000 billion). > In the meantime. the amount of
immigrants compared with share of total migrants against the entire human
population was approximately 2.5 percent at the end of the twentieth century."
But, as will be shown later in this chapter, the above relative slow growth of
migrations would not cancel out 1ts political significance for the relevant actors, in
particular the receiving country and the immigrants themselves.

The following briet survey of some of major works in the IR, IPE and
globalisation studies suggests that the degree of academic interest in international
population movements, in particular labour migration, varies among the authors.
[t 1s possible to characterise the extent of their interest as: (1) indifference; (11)
limited interest; and (ii1) positive interest. First, there are those works whose
research simply excluded the issues of immigration, labour, migration or
population from their scope of research.’” Second, there are those works in which
the authors were aware of the importance of migration to world politics, but
excluded contemporary migration from their focal point of analysis. One reason

for this is that the amount of migration worldwide in the twentieth century was

" These figures are taken from Table 24.1 in Jan Aart Scholte, *Global Trade and Finance’, in
Baylis and Smith (eds), op. cit., pp. 519-539, p. 523.

4 Castles and Miller, leading scholars on migration in Australia (now in UK) and the US, reported
an estimate of total number of international migrants at around 120 million (based on the 1994
figure by International Organisation for Migration), which was “equivalent to less than 2 per cent
of the world’s population® (Steven Castles and Mark J. Miller, The Age of Migration: International
Population Movements in the Modern World (Second Edition) (Basingstoke: Macmillan, 1998), pp.
4-5): in 2001, lyotani. a leading Japanese scholar on international labour migration estimated the
figure at 150 million (lyotani Toshio, Gurobarizésnon to imin (Globalisation and Migration)
(Tokyo: Yishindd kébunsha, 2001). p. 53), which would constitute approximately 2.5 per cent of
the world’s population of 6.1 million (United Nations Population Division, World Population
Prospects, The 2000 Revision Highlights, ESA/P/WP.165, 28 February 2001,
http://www.un.org/esa/population‘publications/wpp2000/highlights.pdf (cited 13 March 2003). p.
V).

'5) For example, Robert Jackson. Robert and Georg Sorensen, /ntroduction to International
Relations. Oxford: Oxford University Press, 1999; the volume edited by Baylis and Smith (Baylis
and Smith (eds), op. cit.) contains a limited degree of reference to population movements, despite
s otherwise extensive coverage of 1ssues in contemporary world politics.
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less then the flow to the US in the nineteenth century.'® Another example of this
approach, though more serious about the significance of the 1mpact of
international labour migration on contemporary politics than the above example,
1s to claim that citizenship politics of people who are already in the territory of the
recerving state 1s relevant to the studies of globalisation. but nevertheless to argue
that a significant scale of migration that creates causes of such citizenship politics
was over before the 1990s.'’ That may be the case in Western Europe and North
America, but not necessarily so in East Asia, where international mobility of
population increased since the 1970s.

The above dismissal of international migration from globalisation forces
can be questioned in respect to the following: (1) the status of economic
development in the countries concerned in the nineteenth century (the US was 1n
the midst of state building during this century); and (11) the fact that the amount of
labour migration today is low because of receiving country's restrictive
immigration policies. In other words, whereas ‘[t]he old liberal regime, assuming
relatively free movement of labour across frontiers, one that lasted trom the early
nineteenth century through to the 1960s, has collapsed.,"'8 border control against

population mobility has ‘rarely been as tight” as the current practice.'g Thisisina

6 Robert O. Keohane and Joseph S. Nye Jr., “Introduction’, in Nye, Joseph S. Jr. and John D.
Donahu (eds), Governance in a Globalizing World (Washington, D.C.: Brookings Institution,
2000), pp. 141, p. 3.

'7 Richard Higott and Anthony Payne, “Introduction: Towards a New Political Economy of
Globalisation’, in Richard Higgott and Anthony Payne (eds), The New Political Economy of
Globalisation (Volume 1) (Cheltenham: Edward Elgar, 2000), pp. 1x-xxiv, p. XIi.

'® Ered Halliday. ‘Global Governance: Prospects and Problems’. in David Held and Anthony
McGrew (eds), The Global Transformations Reader: An Introduction of the Globalization Debate
(Cambridge: Polity, 2000), pp. 431-441,p. 437.

9 1an Aart Scholte, Globalization: a critical introduction, p. 140. Similar points are made by the
following: Fred Halliday, The I orld at 2000: Perils and Promises (Basingstoke: Palgrave, 2001).
p. 88: Dani Rodrik. "Has Globalization Gone Too Far?’, in David Held and Anthony McGrew
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sense contradictory to the argument of neo-liberalism.“’ as underlined by the

following point that Pronk has raised: there is a lack of international agreement

concerning population mobility, in contrast to other issues within the international
political economy such as trade liberalisation and capital transaction."'

Third, the above shows that, it is less than persuasive to dismiss
international labour migration from the force of globalisation just because its
volume has been insignificant in recent decades in comparison to other economic
forces. Hence this study finds it appropriate to investigate international labour
migration and consider its significance to the world today. This third analytical
standpoint 1s becoming increasingly common in IR and IPE literature, as can be
seen 1n the following points: (1) international population movements deserves
serious analysis as an 1ssue 1n world politics, because there are links between
economic development and migration:** (ii) population mobility is indeed an issue

in IR and IPE, because 1t matters to the management of state border.,23 and also 1s

‘one of the biggest issues affecting North-South relations’;** (iii) international

(eds), The Global Transformations Reader: An Introduction of the Globalization Debate
(Cambridge: Polity, 2000), pp. 323-327, p. 326; and Jan Aart Scholte, ‘Global trade and finance’,
in Baylis and Smith (eds), The Globalization of World Politics (Second Edition), pp. 519-539; p.
524, 535-6.

' Scholte, Globalization: a critical introduction, p. 34.

-! Jan Pronk, ‘Globalization: A Developmental Approach’, in Jan Nederwen Pieterse (ed.). Global
Future: Shaping Globalization (London: Zed, 2000), pp. 40-52, p. 43.

** Brian White: Richard Little: and Michael Smith, ‘Issues in World Politics Reviewed’. in Brian
White. Richard Little and Michael Smith (eds), Issues in World Politics (Second Edition)

(Basingstoke: Palgrave, 2001), pp. 252-269. p. 255.

>} Chris Brown, Understanding International Relations (Second Edition) (Basingstoke: Palgrave,
2001). pp. 248-252.

“* For example, Goldstein, /nternational Relations, p. 494, Charles W. Kegley. Jr. and Eugene R.
Wittkoppf. World Politics: Trend and Transformation (Eighth Edition) (Boston: Bedford St.
Martins, 2001), p. 330: and Charlotte Bretherton, *Contemporary Sources of Armed Conflict’, in
Charlotte Bretherton and Geoffrey Ponton (eds). Global Politics: An Introduction (Oxford:
Blackwell, 1996), pp. 100-125, pp. 122-123. Meanwhile, Suhrke 1s cautious about the validity of
the claims that emerged after the ending of the Cold War, which characterised population issues as
one of “traditional security matters’ by connecting the environment. migration and development.
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population movements constitute a source of external pressure (in particular. but
not limited to, the states of the North), similar to such other sources of pressure as
the world economy, environment and health, and security: = (iv) international
migration reveals an ‘interconnectedness’ between the international and
domestic,”® and ‘[t]he connection of economics and security’:*’ and (v) migrant
Issues pose ‘a fundamental challenge ... [to] governance in contemporary

28

socleties.’ All of the above five points indicate that international labour

migration does matter to world politics. But the last two are in particular related
to the essence of globalisation studies, and this is why international labour

migration deserves serious analysis.

b. The international political economy of international labour migration

This study analyses international labour migration from two difterent directions.
The first 1s to show migration as a manifestation of the process of integrating

national political economies.”” This will be dealt with in Chapter 4. In addition,

thus giving the readers an impression that migrants are primarily ‘enemy’ and the object of
‘defense’ against it. The reasons for her assessment are as follows: first, 1t 1s implausible to
assume ‘population growth [as] both a necessary and sufficient cause of migration’; second,
contrary to the above characterisation, it 1s also the case that the migrants can be ‘victims or
assets.” (Astri Suhrke, ‘Environmental Change, Migration, and Contflict: A Lethal Feedback
Dynamic?’, in Chester A. Crocker; Fen Osler Hampson with Pamel Aall (eds), Managing Global
Chaos: Sources and Responses to International Conflict (Washington, D.C.: United States

Institute of Peace Press, 1996), pp. 113-127, pp. 115-116).

= Halliday, The World ar 2000, p. 88.
* Eleonore Kofman, ‘Feminism, Gender Relations and Geopolitics: Problematic Closures and

Opening Strategies’, in Eleonore Kotman, and Gillan Youngs (eds), Globalization: Theory and
Practice (London: Pinter, 1996), pp. 209-224.p. 215.

>7 Goldstein, op. cit.. p. 496.

¥ Ahmet Icduygu, *Citizenship at the Crossroads: Immigration and the Nation-State’. in Kofman
and Youngs (eds). Globalization: Theory and Practice, pp. 150-162, p. 150.

29 Qaskia Sassen. The Mobility of Labour and Capital: A Study in international investment and
lubour flow (Cambridge: Cambridge University Press. 1988). pp. 36-39: Castles and Miller. The

1D
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this study also examines international labour migration from a micro perspective

In the following terms. This study adopts an IPE approach to analyse and discuss

International labour migration. Reasons for the above are as follows. There is a

tendency in the existing literature on international labour migration to discuss its

implications from the perspective of the receiving country. and in particular. the

state of the migrant receiving country.”’ However. international labour mi gration

involves both sending and receiving countries, and the migrants themselves. As

such, considering the costs and benefits of international labour migration.

including the ones shown in the following table, for example. could provide a

fuller understanding of the causes and consequences of the migration.

Table 1-2. Benefits and costs of international labour migration

' Benefits

1

' Costs

Individual migrants

Increased income; working
skills; personal connections; | in

self-confidence

Injury; disease; difficulties
reintegrating into the
home society: abuse by the
employer and customers

bl

sending country

 Civil socTi_ety actors of the |

Increased income for the
family; for the migration
industry

Injury;  disease; family |
disintegration

State of the sending country

Foreign exchange revenue

i

Brain drain: social welfare

COStsS

 Civil society actors of the
| receiving country

Low and flexible labour
supply;

Cultural conflicts: contests |
over low-paid jobs between

Inexpensive products and
SErvices

Inexpensive products and | the indigenous and the
| | services | migrant workers
' State of the receiving | Low and flexible labour | Social  costs:  “security
country supply: concerns ; transformation of |

national identity

(Compiled by the author from various sources referred to in this chapter)

—

Ape of Migration, p. 142: Yoko Sellek. Migrant Labour in Japan (Basingstoke: Palgrave. 2001). p.

N

0 Icduygu, “Citizenship at the Crossroads . p. 150.
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First, to the migrant sending country, international labour migration brings
economic benefit through the generation of remittance by those working abroad.”’
But social costs of their nationals’ stay in foreign countries are not negligible and
tend to be longer lasting than the above benefits. These costs include: lack of
return from the investment in human resource development (namely, education

and vocational training) of those who migrated after such investment: disruption
to familial and social relations; difficulties in reintegration after their return home;
and social welfare costs in particular when the returned migrant workers are
injured or infected with disease during employment overseas. Though from the
perspective of the receiving country, Sassen described these costs of labour
migration as the ‘externalisation of renewal cost, > and ‘savings on social
services and infrastructure’.”> The above mismatch between the economic benefit
and the social cost 1s just one example of the problems of globalisation raised
carlier in this chapter, namely the discrepancy between the use of power and
accountability/responsibility for such use ot power.

Second, for the receiving country, one of the benefits tfrom international
labour migration is the supply of cheap and “tlexible’ labour.”* However. the
presence of foreigners, particularly those who are not registered with the

government, raises concerns about the probable influences on national 1dentity.

o il

' Alan Dupont, East Asia Imperilled: Transnational Challenge to Security (Cambridge:
Cambridge University Press. 2001), p. 160.
2 Qassen. The Mobilinv of Labour and Capital. p. 37.

¥ Sassen. op. cit., p. 38.
" Dupont. Eust Asia Imperilled. p. 160. There are arguments that there will be contest over the

low-paid jobs between the indigenous and the migrant workers. For example, Goldstein. op. cit., p.
495.
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> Third, for individual migrants. the

internal cohesion and domestic stability.3
benefits include possibilities for better income in comparison to these available at
home, and obtaining new skills. In the meantime. the costs include the
possibilities of being exploited by the migration brokers, employers, and
customers; differential treatment by state officials; injury and diseases; disrupted
familial relations, difficulties in readjusting themselves on their return home.

among others. Costs and benefits to civil society actors at both ends of the

population flow are also presented in the table.

c. International labour migration and criminal justice administration

The focal point of this study on international labour migration can be any part of
the interactions shown above that render both costs and benefits, but the central
areca of this study i1s the response of the migrant receiving state, and its
implications to the individual migrants affected by such response. To consider the
response first requires 1dentifying the characteristics of the impact of international
labour migration on the receiving country. From the perspective of the migrant
receiving state, international labour migration renders contradictory forms of
impact: whereas migration 1s indispensable for the sustained operation of the
domestic economy where the economic actors’ capital is often internationally
immobile. the presence of migrant workers 1s seen by the state (and some parts of

the society) as posing potential problems. This second point can be elaborated as

follows. Existing studies on the effect of migration to the receiving states have

s . P —

e ——

3> Dupont, op. Cit.. PP. 22-25.
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identified that the state would see the presence of migrants as a threat in at least
the following four terms: (i) to domestic order or internal security:® (ii) to social
cohesion and cultural integrity:’’ (iii) to economic impact of the migration on

3

domestic labour market and public welfare:’® and (iv) as an indication of the

state’s 1nability to maintain complete control of borders. as i1f the legal-territorial
assumption of state sovereignty is eroding.””

In connection with this, the criminal justice system of a migrant receiving
state demands careful analysis in this study, because it carries important
implications to the issues relating to international migration as a force of
globalisation. Maintenance of domestic order 1s one of the major roles of criminal
justice institutions of a country, in particular the control of crime. State laws

authorises criminal justice administration to perform the following tasks.

Criminal justice system operates ‘as an agent of the state” responding to reports of

* Myron Weiner, ‘Introduction: Security, Stability and International Migration", in Myron Weiner
(ed.), International Migration and Security (Oxford: Westview, 1993), pp. 1-35, p. 11 Jonas
Widgreen, ‘International migration and regional stability’, /nternational Affairs, 66(4), pp. 749-
766, p. 749; Astri Suhrke, ‘The “High Politics” of Population Movements: Migration, State and
Civil Society in Southeast Asia’, in Weiner (ed.), International Migration and Security, pp. 179-

200, p. 179.
* Myron Weiner, ‘Introduction’. p. 11; Sita Bali, ‘Migration and Refugees’, in White, Little and

Smith (eds), Issues in World Politics (Second Edition), pp. 171-190, p. 172.

% Bali. *Migration and Refugees’, p. 172. Myron Weiner, op. cit., p. I 1. In addition to the above
three points, Weiner also identified potential problems with refugees and labour migrants for the
receiving state: (i) threats to interstate relations when refugees/migrants are opposed to the ruling
regime of the sending country: and (i) refugees/immigrants could be used as hostages in the
receiving country (Weiner, op. cit., p. 1 1).

¥ Bali, op. cit., p. 189. Zolberg's view reflects a statist posttion towards migration 1ssues, and
merits attention here to be aware of a view on one end of the analytical spectrum. Zolberg argued
that in the sovereign state system, the right ot the state “to restrict the entry ot foreigners™ has been
accepted in order to maintain political sovereignty and social cohesion. He went on to contend
that international migration was "a deviance trom the prevailing norm of social organization at the
world level® (Aristide R. Zolberg, *International Migration in Political Perspective™. in M. Kritz. C.
Kelly and S. Tomasi (eds). Global Trends in Migration: Theory and Research on International

Population Movements (New York: Center for Migration Studies. 1981). pp. 3-27. pp. 6-7).
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4()

suspected crime, recognising them as an ‘offence against the state.”” In this

respect, successful crime control means ‘realization of sovereignty.”
Meanwhile, the courts, as ‘guardians of law and order’,** make legal decisions on
whether the defendant is guilty or not guilty of the alleged offence. and whether
and to what extent she or he should be punished. However. it must also be noted
that the driving forces of the criminal justice system are manifold: in addition to
crime control, they must ensure due process of law. maintenance of legitimacy.
and rehabilitation of offenders.*

In line with the legal and territorial assumption on the state, the criminal
justice system 1s usually expected to function within its territory (as against the
military which primarily operates abroad unless there i1s substantial internal
disturbance), and its task 1s “political’, 1n the sense that 1t applies domestic law to
individual cases. However. international labour migration destabilises the above
assumption in the following sense: whereas the criminal justice administration

continues to operate primarily within the state border," the domestic population

now consists of both the nationals and non-nationals such as labour migrants. The

above developments mean that, through operating to control crime committed by
foreigners. criminal justice administration of the migrant receiving state tries to
tackle the consequence of international labour migration as a force of

globalisation. This is where the *domestic” and ‘political” sector of the state

W . M. V. Clarkson, Understanding Criminal Law (Third Edition) (London: Sweet & Maxwell.
2001), pp. 269-270.

*!' Rod Hague: Martin Harrop; and Shaun Breslin, Comparative government and politics: an
introduction, 4th edition (Basingstoke: Macmillan, 1998), p. 249.

2 Loraine Gelstrope. *Critical Decisions and Processes in the Criminal Courts’, in Eugene
McL.aughlin and John Muncie (eds). Controlling Crime (London: Sage. 1996). pp. 107-156. p. 112.
Y Gelstrope, *Critical Decisions and Processes in the Criminal Courts”, pp. 111-112.

4 |nter-state cooperation of criminal justice administration 1s beyond the scope ot this study.
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encounters, while in i1ts own geographical territory. a consequence of international
labour migration as an ‘international economic” force.

The above encounter 1s a manifestation of blurring of migrant receiving
state’s border. Significance of the above blurring ot the border 1s explained in the
remainder of this section. As has just been noted, the state border has become
blurred, but such crossover takes place within the geographical territory of the
migrant receiving state. This study takes the view that modern nation states have
implicitly assumed that, in the criminal justice system, both the investigators and
the investigated would speak the same national language. However. the above
assumption does not hold for nation states undergoing globalisation. When the
investigators and the investigated speak difterent languages, there are
considerable possibilities where legal decisions, 1n particular conviction, could be
made on false grou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>