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TO ALL WORKERS,
ESPECIALLY THOSE MIGRANT,
WHO HAVE BEEN STRUGGLING FOR LIFE DAY AND NIGHT
IN EVERY EXPORT PROCESSING ZONE

"[In China's coastal areas] the majority of those concubines held by Taiwanese businessmen
are their employees or workers. There are always jewelry and gifts given for their concubi-
nage, in addition to four hundred People's Dollars every month which amounts to one
thousand Taiwanese Dollars something [or £22-£251, that is, the cost of a dinner only in

Taipei. It is so common for these girls to struggle ana fight with each other for the status of a
concubine. If nothing is serious, Chinese local governments usually keep silent."

From: The Nineties, (May, 1992, Hong Kong): 54.
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ABSTRACT

This study focuses on the interaction between the state law and administrative practice in the
regulation of foreign investment in China since the late imperial time. From the in-
corporation of modern capitalism into China in the mid-nineteenth century, the analysis
develops along the changing relationships between the state legal modernization and survival
of traditional law during the process of the end of the old order. Following the explanation of
the failure of bureaucratic capitalism in the Republican period (1911-49), a discussion on the
socialist transformation expelling foreign investment (1949-78) is elaborated. Hence, an
overview of the limits of state law in Chinese political economy can be estim;i:ed, with some

degree of accuracy.

After 1949 one party-state was established in the People's Republic of China (the
PRC) and Taiwan. This study explains the interaction between the systems of formal law and
informal law, and the process of rationalization of legal procedures for the control of foreign
investment in both regimes. Then, even after the Cultural Revolution in the PRC and the
impact of industrialization in Taiwan, a continuing tension between traditional Confucian
ideology and the state in both regimes remains clear in the dual characters of both law and

bureaucracy.

A close examination of law and administrative practice of foreign investment in the
PRC and Taiwan shows that the statutory law has its positive and formal existence with the
limited function. The state law has assumed its role in initial attempting to liberalise the
economy to foreign investment, which develops the First Wave of the Encouragement of For-
eign Investment. However, the major contradictions in the process of liberalisation come out
of the administrative and business practices, which require a further opening up the economy

and the statutory guarantee.

Consequently, the legal mechanism is better equipped in the Second Wave of the

Encouragement of Foreign Investment through the rationalisation of both legislation and

XXX



procedure. Nonetheless, the reaction from both administrative discretions and business
practices explores the limits of the state law. This study concludes that the over reliance on
informal relationships predates the party-state system in both the PRC and Taiwan, or the

party-state structure has not diminished their role but reinforces it.
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INTRODUCTION

The theme of this study is to examine the interaction between formal and informal law, or
state law and administrative practices in the process of constructing a market economy.
Using Mainland China and Taiwan as research cases, the focus of this study will be
particularly on explaining the role of law and administration in the process of opening up the
economy to foreign investment. To a certain degree, this study helps to discover whether the
authoritarian rule of the party-state can use both foreign capital and technology in national
development, and how far the national law can assume an effective role in balancing the
interests between the internationalization of capital and national development.

However, the major contributions of this study could be not only a better
understanding of the subject-matter itself, i.e., the Chinese law and its practice, but also a
more manoeuvrable methodology to foreign scholars. The research strategy of this thesis
will aim at searching for institutional functions while widening the study of Chinese law to
include Chinese legal culture. Through the whole work, it is thus suggested that both aims
together are essential to a better approach to Chinese legal study.

The originality of this study lies in the consideration of four fundamental difficulties
related to the topic. The first difficulty has been a contradiction among legal scholars: while,
on the one hand, advocating that there is only one China, on the other hand, they ask, 'how
can we compare the two, geographically, or economically?' It is "comparative law", which
has been lacking in the previous works on these themes that will be analysed in this work.
Secondly, the case study here concerns the regulation of foreign investment, within which
more formality and statutory guarantees are generally deemed necessary, focusing on a novel
way on the informal practice under the statutory framework. The third difficulty has been the
long term continuity and change of the law in development in China. Especially, in the field
of business and economic law, this study questions for the first time: as some people have
claimed, whether we should forget about the effects of traditional law (in Chinese mod-

ernization)?
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Finally, the fourth difficulty is how to penetrate the reality of ruling Party-State, both
in the People's Republic of China (the PRC) and in Taiwan, which has relied heavily on in-
formality by nature. How to figure out the role of law under the two Party-States, and their
similarity and difference, has been missing in the comparative legal studies and in Chinese
legal research. Given the politics today in the PRC and Taiwan, a price will be paid, sooner
or later, to touch this "untouchable" stone of the Party-State. This is the long nightmare
behind this pioneering study.

These major issues of the concept and functions of law in the PRC and Taiwan will be
posed within the complicated context of the modernization programme, social change and

cultural attitudes in Chinese society.

Issues ofthe Object of Chinese Legal Study
Up to the date, the major obstacles to Chinese legal study are indeed created by the
object of study itself. In the words of a famous contributor, Professor Stanley Lubman, who
has developed his Chinese legal study more than three decades:
"China does not yet have a legal system-, the continued relationship between law and
politics remains obvious; law is often treated formalistically. Values derived from a
Chinese culture that is itself in the course of change continue to shape both the
outlines and activities of institutions, but are difficult to identify clearly in practice.
Meanwhile, China itself remains closed to the student of law in practice. [Lubman
(1991): 294]".
Indeed, it is from that "law is often treated formalistically” as a basic methodological base,
this thesis starts to explore why "the continued relationship between law and politics remains
obvious", and why "values derived from a Chinese culture" continue to "shape both the
outlines and activities of institutions”, in the course of Chinese capitalist and socialist
transformations.
Moreover, it is also from that "law is often treated formalistically" mentioned, this
thesis reaches the issues of the relationship between two different categories of Chinese rules,
in both the PRC and Taiwan: published legislation, and internal (neibu, t*]-fgjl) or restricted

regulations, which will be discussed in the later chapters. Even when published rules and

regulations are accessible to foreigners, they form only a part of the legal framework
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governing business transactions in China [Moser (1987): 3]. One of the major difficulties
facing foreign lawyers and investors in China, as usually emphasized, is the frequent recourse
by Chinese bureaucrats to these "internal rules” held in strict confidence from outsiders [Leng
(1990): 751]. The functions of these internal rules have been crucial in Sino-foreign
economic activities:

"Most of these internal rules consist of directives which must be followed by Chinese

negotiators in interpreting and implementing statutory law. Some herald the intro-

duction of new policies which may in time find their way into published law. Others
are simply a formalization of practices which have developed as a product of

experience gained in similar or related transactions [Moser (1987): 3]".

However, at least up to the end of 1990, through an examination by Professor Shao-chuan
Leng, there has not been any announcements, in the State Council Gazette or any
newspapers, of stopping printing or of publicly distribution of these internal rules [Leng
(1990): 751].

As to our theme of interaction between law and administration in this study, an active
role assumed by the informal law has existed between published legislation and internal
rules. A close examination of this informal regulation is necessary, because:

"Whatever their source, internal rules complicate the elucidation and definition of

China's legal system and as such pose constant pitfalls in the way of attempts to un-

derstand the nature and operation of the rules regulating commercial transactions
[Moser (1987): 3]".

Interaction between Formal and Informal Law

Not only Michael J. Moser, who once was a legal sociologist in Southern China, has his
cautious views above, but also these business lawyers, such as D. Hayden, M.T. Jones llI,
and Dennis Campbell, are practically concerned with legal attitude behind their Chinese
counter-partners1[D. Campbell (1991), the PRC: 1]. Indeed, why "the continuous vitality of
Chinese traditional values which affect the attitudes of those in positions of authority",
claimed by them, has survived in both the PRC and Taiwan is the major concern of this study

(cf. Chapter I). Since law does matter in China today [CJ. Lee (1991b)], the interaction

1 From the viewpoint! of practically buaincaa lawyer!, tha foreign buaineaaman will encounter these three factor! in "all of hia dealing!'
with China: "(1) economic scarcity caused by a densely populated agrarian nation; (2) the continuous vitality of Chinese traditional
values which affect the attitudes of those in positions of authorities; and (3) characteristics of a socialist system which will appear
unfamiliar to the foreigner. D. Campbell (1991), the PRC: 1
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between formal and informal law should be taken into proper consideration by foreign
investors. The dialectics of China's two legal traditions, from professors T.T. Chu, Victor H.
Li, S.C. Leng, to James P. Brady, have been commonly recognized. However, it is still
doubted whether we should follow V. Li’s two "Models" of law (1975, 1977), "external" and
"internal”, or J. Brady's "bureaucratic justice” and "popular justice" (1982: 9).

A third domain will come out from Brady's dialectical convenience: where is the
"judicial" justice,2 without which one cannot evaluate the bias each from bureaucratic and
popular justice?3 Furthermore, Li's "Models" have created more confusion in the case when
two models of law "in a combination of harmony and competition" or in "interaction", as
claimed by himself: how can one Model retain its particular type with the elements from
other Model? For his "convenience", the external model of law called by Li is the formal law
of itself in fact,4*while the internal one, informal law.3 They could be better named by legal
"systems", with/without formality, as described Brady* and Li7 himself. This study simply
call these two systems of law as formal and informal, as commonly used by people.

Whether the living law, customs, convention, or informal law can be named as law is
concerned with different degree of the coercive measures, forms and rationalization under the
state law [cf. Cotterrell (1984); Weber (1966); Allott (1980)]. The core is the "form", or
formality, of law, not the question whether which body of "law" is really law can be
answered. The discussion of the Nuremberg Trial of the Major War Criminals and the limits
of positivism is out of space here, and the Hart-Fuller debate on the activity theory of law as

well [cf. Posner (1990): 220-244]. While in the PRC in the early 1980s, before the formal

2 | owe this point here to Picciotto (1979) end Holloway A Piociotto (1978).

3 However, the fact that judicial independence wee lacking in Chineae legal tradition has been discussed in the works of these
professors mentioned.

4 Li has described, The first model (for convenience. | will called it the “external model") is based upon the establishment of a formal,
detailed and usually written set of rules, that is, a legal code which defines permissible and impermissible conduct’. V. Li (1975): 72.

2 Li has noted the second model of law (the “internal model”) as, “"Proper modes of behaviour are taught not through written laws, but
rather through a Ien%/hy and contmumg educational process whereby a person first learn and then internalizes the socially accepted
values and norms Li (1975): 73.

b Brady has analysed, "not one but tw0|ud|e|al systems, a formal one baaed upon the centralized stale and an informal one rooted in
community associations”. Brady (198z): 1.

7 As part of their cultural heritage, the Communists, analysed by V. Li, possessed some familiarity with a formal legal system and with
centralized bureaucratic government. V. Li (1975 ) 73.
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state laws on particular forms of foreign investment were enacted, both administrative and
judicial authorities had decide even the most difficult cases as best they can, provided the
cases are real cases and within their jurisdiction [cf. Chapters V and VII]. This implies that
any consideration relevant to deciding the case, whether drawn from positive law or natural
law sources, such as customs, convention or business practice, is a legitimate input in the
manufacture of "law", and that the government's decision - though of course not immune to
criticism - will have to be pretty crazy before it can fairly be called "lawless" [cf. Posner
(1990): 232]. There is always a law, formal or informal or, if one prefers positive or natural.

Thus, following the definitions of two systems of Chinese law by V. Li (1975), this
study avoids his use of "Models" of law. Given the various terminologies used by different
scholars, the focus of.this study lies in the changing relationship between "formality"8and its
counterparts. Unless one follows a Chinese saying - "attempting to pick up a bone inside the
egg", and asks, can informal law be called law? Instead of going back to Nuremberg and ask
how the legal principles can be administered by the Court then, we examine the Chinese ef-
fort in improving Chinese legal mechanism to regulate the foreign investment.

Usually the most important thing is to resolve the issue and dispute. Not always;
sometimes the best resolution, especially when the rules are unclear, is to let the dispute sim-
mer awhile. Many disputes, however, have to be resolved at once, even if the rules are
unclear or have to made up on the spot; and then the Chinese authorities do the best they can,
using whatever information and insight that both Chinese and foreign parties give them or
that they can dredge up out of their own reading and experiences. This untidy, un-rigorous
process we call "informal law". It may influence, more or less, the development of "business
p([actice", while in turn, business criticisms of governmental decisions may cause the
government to change legal doctrine; so there is a complex interweaving of formal and
informal law or, if one prefers of state law and administrative practice. This is the evolution

of two Waves of Encouragement of Foreign Investment in both the PRC and Taiwan.

The word "Formality" refer* to the condition*, in regard to method, order, arrangement, uae of technical expreaaiona, performance of
apecific acta, etc., which are required by the law in the making of contract* or conveyance*, or in the taking of legal proceedings, to
insure their validity and regularity. Cf. Black's Law Dictionary (1990).
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All these counterparts of formal law, such as administrative conventions, business
practice, customs form the traditional influence, constitute a framework of the informal prac-
tice, sector, domains and informal law, for they all are deficient in legal form. This study
takes the importance of formal law, while arguing that the informal law remains as the key in
the regulation of foreign investment. It in not necessary for this study to condemn, or judge,
the over active part of informal law in China [cf. V. Li (1975): 110-111], Given the fact that
President Chiang Ching-kuo highly used the informal law to promote democratization and
liberalization in his final years in Taiwan, it seems that Mr. Deng Xiao-ping in 1992 has
utilized this informal mechanism to further stimulate his reform and open policy in order to
get rid of the shadows of the disintegration of the former USSR (cf. Ferdinand (1992)].

In short, from the values derived from Chinese culture to the internal rules of the
institutions, the research strategy suggested by this thesis is to explore the interaction
between the state law and administrative practices, and to figure out the role of informal law
under Chinese bureaucratic tradition. Any research by simply reading law texts can not be

able to reach these aims of a deeper analysis.

From the Foundation of Understanding Chinese Law to the Methodology
Adopting a "Sinocentric" approach as the best way to explore these issues of the
Chinese law and their environmental context has been highly recommended:
"This means that a Western observer should analyze the Chinese legal system without
any preconceived notions. The law should be appreciated within the context of
China's rich and diverse influences and ideas." [Goossen (1989): 94]
However, even precluding these notions, one cannot go through this analyzing process
without any foundation of understanding. In contrast, one, to a great extent, will unavoidably
need some predicative ideas: First of all, the Chinese understanding of the traditional Chinese
law itself, second, the Chinese understanding of modern (including Western) law, and third,
the Chinese resolution in adjusting both the traditional Chinese law and the modem law into

Chinese political-economy. These understandings will be discussed repeatedly within this

thesis. Thus, the "Sinocentric" approach is based upon the Chinese understanding, in both
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the Beijing and Taipei regimes, of both the traditional Chinese and modern legal systems. It
is believed that on this foundation we can explore these issues in a more detailed framework.
Furthermore, the Chinese understanding of law or the legal system, emphasized in
this paper, implies that the Chinese legal system since the 19th century is not unique in the
world, but is a developing system with an interaction of both traditional Chinese and modern
law, especially the influence of Western law. It thus admits that, on the one hand, it is
difficult for one to draw out a pure Chinese traditional concept, and that, on the other hand,
Chinese law today is a mixture product of both the traditional Chinese and modern concepts
of law. Moreover, this premise accordingly provides a basis for comparative legal studies

and for examination of legal developments in China.

The Theme ofthis Study
Focusing on the legal framework of foreign investment in both the PRC and Taiwan, this
thesis analyses the role of bureaucracy in state intervention on both domestic and foreign
business activities, and to examine the use of the administrative discretion by the bureaucracy
in balancing the group interest, or personal interest, against national interest. Therefore, at
least two questions shall be the focus in this thesis: Does law, both statutory and
administrative, in the PRC and Taiwan promote foreign investment? And, is law effective in
terms of regulating foreign investment in the PRC and Taiwan? Although there exist many
differences of the political-economy between the PRC and Taiwan, such as the size of the
economy and administration, the different degrees of international dependence, the different
degrees of industrialization, and so on, there remain some common interests. Especially, the
party-state, the historical heritage of Chinese bureaucratic characteristics, and a Confucianist
cultural context emphasizing the personal connections and the code of behaviour all consist
with the core issues in this study.

Hence, in light of the changing relation between the state and society, several aspects

of economic development will be taken into account [cf. Selden (1988)].” In the views of

0 Whil are ihe general features of aocialist development nines 1949 in the PRC? Do theac features derive from the claaa interests of the
working classes as the dominant classes. Can the general features of socialist development be applied to the sector of foreign in*
vestment in question, and to the class interests of workers snd peasants in particular? Can these interests provide the benchmark
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Chinese leaders, China is not developing capitalism, but constructing socialism with Chinese
unique characters. In order to maintain the socialist project, whether these contradictions of
the socialist transformation before 1978 have been resolved is one of our concerns of the
functions of law.10 However, the reform programme generates new contradictions today that
will have to be resolved in their turn if the transition to socialism is to be sustained.ll
Interestingly, the relation between economic control and social change in Taiwan provides a
comparison for our understanding to these questions mentioned.

The thesis will investigate the extent to which the development of the regulation of
foreign investment has conformed to the class interests, and to the imperatives of socialist
development generally.12 Initially, we shall analyse the contradictions within the socialist
development with/without foreign investment and the contradictions of the market system
under socialism: Is it correct in practice that socialism does not need any market, or any
foreign investment? Furthermore, can the "deficiencies" in the socialist development before
1979 be viewed largely as a consequence of the "party-state™ cadres and bureaucrats placing
their own interests and priorities ahead of those of the working classes? Moreover, can this
be examined in a simple venal sense, or in the sense that their "access to the power and
resources of the state" gave them "a set of priorities" and "a view of the world" that differed
from those of the mass classes they purported to represent? More precisely in this thesis, we
shall discuss the role of foreign investment inside the reform programme, the relationship
between foreign investment and the class interest of the party-state cadres and bureaucrats,

and the functions played by both law and administration since then.

against which actual development record can be aaseased? Then, can a discussion of the main features of capitalist and “statist"
development throw the socialist features into relief? Moreover, what is the part of law and bureaucracy within this discussion?

10 And, as to those contradictions, for example, the overwhelming emphasis on capital accumulation at the expense of higher living
standards and the leadership's arrogating of the right to define “correct thought” clearly infringe on the rights or the working classes, a
review is necessary and crucial. Were these contradictions incompatible with the socialist development model? Then, we will
ggggrstagﬂ_why the transfer of the "specialist” bureaucracy into the “red" bureaucracy did not able to resolve the contradictions before

in China.

11 For instance, although incomes generally have risen strongly in the reform period, some have risen spectacularly, generating new
forms of income inequality. Whether or not such newly emerging contradictions will be successfully resolved remains a matter of
conjecture at this time. Nevertheless, is, or is not, the emergence of contradictions from the reform programme per se sufficient
grounds for condemnation?

12 But a major question then would be: were there, since 1949 in China, any substantive deviations in the direction of a “statist" model
present, deviations which if left unoorrected would have brought the socialist project to an end? To a certain content, the reform
programme, adopted from the end of 1978, has been viewed in part as an attempt to remove the “deficiencies" in socialist
development revealed in the period of 1949-78.
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To sum up, it is through the Sinocentric approach, based on both historical form of
development and structure suggested in Section 1.3, that we will examine the law,
administrative procedure and the forms of foreign investment in the PRC and Taiwan. The
interaction between both formal and informal law, and that between both law and the
bureaucracy, help to explain, in the case of Taiwan in Chapters Il, IV and VI building-up of
the party-state and economic control; the planting of the legal system and its localization; the
first wave of liberalization of economic environment, and the failure of law and policy; the
impact of both administrative legislation and procedure on the development of foreign
investment; the second wave of liberalization of economic environment, and the challenges
of law and policy; and, as a whole, the role of bureaucracy and foreign investment in
Taiwan's development in the period of 1949-91. In contrast, in the case of the PRC in
Chapters 1ll, V and VII, this interaction is to analyse: the reform programme and its
challenge; the role of party-state in both economic and legal constructions; the first wave of
encouragement of international economic co-operation, and the limits of law and policy; the
impact of both administrative legislation and procedure on the development of foreign in-
vestment; the second wave of encouragement of foreign investment: the recent legislation

and policy; and, finally, the role of bureaucracy and foreign investment after 1978.



CHAPTER |. PERSPECTIVE, APPROACH AND THE COMMON INTERESTS OF
INFORMAL LAW

11 INTRODUCTION

The task of this Chapter is to examine the conception of law and its codification in early
imperial time and to analyse the special characteristics, the genesis and change, of Chinese
law and administration. It also intends to draw out the main theme of the impact of informal
law on China's legal modernization since the turn of the century, as discussed in the late
chapters. The particular focus of this Chapter will be the role of informal regulation,
especially within the governing by bureaucracy before the collapse of Chinese old order, in
conjunction with a close examination of the role of law in pre-1911 social development.

Indeed, a comparison based on Chinese legal development, from the tradition towards
the process of modernization, between Mainland China and Taiwan produces a great interest
now and in the near future. In this work, a close examination on interaction between law and
administration, from the points of institution to those of legal attitude, shows that although
being not the core of Chinese system in fact, Taiwan provides a constructive base for the

"comparative" studies on Chinese law.

12 THE THEME AND THE SETTING
To ignore Honk Kong and Taiwan as the comparative loci for Chinese legal studies is to
reject the interests of both change and continuity of Chinese legal tradition and customary
values, and to miss the future legal development among these "liang-an-san-di" (three places

and two coasts between the Taiwan Straits).

1.2.A. ""Chineseness’” and Comparative Legal Studies
If Hong Kong provides a good base for those studies on Chinese customary law under
the influence English law (e.g., H.D.R. Baker (1968); J.M. Potter (1968)), Taiwan shall be
qualified as a better forum for a comparative study on "both change and continuity" in
Chinese legal development, not only from the viewpoints of Chinese traditional context and

bureaucratic succession but also from the process of reception of foreign law. One finds no

10
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reason to exclude from Chinese legal studies those good works analysing Chinese law in
Taiwan by Western scholars, such as E. Ahern (1972), M.L. Cohen (1976); N. Diamond
(1969); B. Gallin (1966); Michael J. Moser (1982); and B. Pasternak (1972).

‘At the outset, it is appropriate that at least a brief word be said about the
"Chineseness" of Taiwanese society [Moser (1982): 2]'. To take both Taiwan and the PRC as
a case study in this work, Michael J. Moser's words remind us of the base of a comparative
study on law and social change in these two Chinese communities:1

"Despite Taiwan's rather turbulent political career, culturally at least it has been and
continues to be thoroughly Chinese [Moser (1982): 2]."

Thus, in the light of the history, and in order to understand China's legal development from
the past to the present, Taiwan is qualified as a comparative case better than any other com-
munities or countries in the world. From the views of academic points,

"while one cannot claim that Taiwan (nor any other Chinese province for that matter)
is capable of representing "Chinese society" as a whole, the study of culture and
society on Taiwan can 2yield important insights into Chinese culture and society in
general [Moser (1982): 2]."

Furthermore, from both the continuity of Chinese law and reception of western law,
Taiwan has occupied an inoculating part of the history of Chinese law, which shows "four
clearly distinguished phases"2which coincide with profound changes in the political systems
[Cf. Bunger (1981)] From this long continuity, a comparative legal study between the PRC
and Taiwan not only has a very historical interest, but also provides a better and wider survey

based on the comparison.

M. Moser has used a long statement to analyse: "The vast majority of the ialand's present-day inhabitants arc descendants of
immigrants from mainland China who began to arrive in Taiwan during the 1600's. Governed as a part of the Chinese empire (Tint as
an administrative subdivision of Fujian province and later as a province in its own right) until the end of the nineteenth century,
Taiwan was ceded to Japan in 1895 under the Treaty of Shimonoseki. Following approximately Fifty years of colonial rule the island
was restored to Chinese sovereignty and since 1949 has been the seal of the Republic of China, the Nationalist Chinese regime
expelled from_the mainland by the forces of Mao Zedong. Despite Taiwan's rather turbulent political career, culturally at least it has
been and continues to be thoroughly Chinese (Moser (1982): 2].

(11) Hie period ofﬁre—stale law before the centralized unitary state of the Qin {Ch'in ? in the third century B.C.; (2) The long period
of the Empire with its legal positivism, but also with large subject-areas untouched by law, from the third century B.C. until 1911; (3)
The relatively short period of “the reception of Europeen lew" which began at the turn of the 20th century and ended with the
foundation of the PRC in 1949, although this era "continues in Taiwan”; and, (4) The period since 1949, which will be discussed in
more detail in the later sections and chapters and be separated further into several phases.
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1.2.B The Theme: Informal Law and the Administrative Sector in Chinese Culture

As to the impact of traditional law in the political economy and social ideologies in
Chinese history, the importance of both informal law and administrative sector will be
particularly under our focus in this work, while several points can be drawn out (cf. Section
1.3.D). First, although law in imperial China was a tool of state control, there was always a
limit to state intervention. Beyond this border line, state law must always make a concession
to the other social institutions.

Secondly, the state must in some "relatively private" sectors (, even inside the
personal connections of the state administrators,) respect the "informal regulation™ of
Chinese society itself. Law in imperial China helped to define the clear interaction between
public and private life. Nevertheless, this very fact provided a possibility of the existence of
the informal or societal form of law in Chinese tradition. In addition to government by the
state, a social hierarchy enforced socially approved norms and values, which were inculcated
by political socialization and practised by extra-judicial apparatuses consisting of both
administrative agencies and social organizations, including family, clan, village, guild, and
district or neighbour-policing units [Cf, T.T. Chu (1965)]. The co-existence of both the
formal and the informal systems of law has been a long tradition of Chinese law.

Thirdly, under its traditional conception, law in China is, however, over-emphasized
by its administrative function and coercive nature which are not the sole characteristics of
formal law in the western world. Nevertheless, the fourth picture of the role of law in
traditional China showed that the authority of the state was never "totalitarian™ or "absolute",
although it remained "authoritarian" in nature [Cf. Tsou (1986): xxii-xxiv]. Finally, to a
great extent, law and its institute-setting in China must cope with Chinese knowledge of
tradition and social philosophy. In other words, the success of law as an instrument for
social change depends on the extent of people's tolerance and social ideologies.

The fact of codification of li, or rites, in traditional China (Section 1.3.D), retained the
influence of li, in the form of the informal law, inside the legal attitudes and knowledge of
Chinese people. So far as bureaucracy, or administration, is concerned in this study, to a

great extent, the importance of li in governing was emphasized in traditional China with a

12
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long history of legal privileges of Shift (the upper class, in contrast to the lower class, Shu)
whose core was bureaucrats [T.T. Chu (1965): 239-241],

Here, Chinese traditional law provided an understanding for us that in addition to the
formal form of law, li, the informal form of law, plays an important part as a governing in-
strument with no less importance for Chinese government in any period. In Chu's words,
"[the] so-called ‘governing by It is much more than application of abstract ethical and moral
principles” [Chu (1965): 241], Furthermore,

"Li and law, while separate entities, were supplementary to each other. As the norms

were simultaneously sustained by both social and legal sanctions, they imposed a

strong compulsion on the members of the society." [Chu (1965): 279]

This will also be a basis for our understanding of both law and bureaucracy in China and
Taiwan in later Chapters. Moreover, the co-existence of both the formal and informal forms
of law in China has interested legal scholars even in relation to contemporary Chinese legal
studies.3

It is never difficult for one to find out some examples of contradiction and
cooperation of both formal and informal law. Of course, the formal law has its important
contribution to the development of Taiwan after 1949. For instance, the Statute for the
Encouragement of Investment (1960) has proved an effective instrument which circumvented
those obstacles to investment found in Nationalist laws of the 1920s and 1930s. Law as a
means to further economic development and social progress also is evident in the
Nationalist's land reform programme.4 But, their success relied heavily upon the informal
law, given the process of negotiations and compromises of interest exchange between the
ruling state and the landlords or entrepreneurs.

Similarly, before 1957 in a mutually-complementary way both the juridical form
(such as formal laws) and the societal form (such as the mass campaigns) of law

fundamentally provided the practical instruments for the consolidation of the new regime inl

1 Eg. V.U (1970) and (1977); long (1977); and. Body (1982).

4 ltingenerally agreed by moat echolari, theae three land lawi in early 1950« have helped not only to initiate the economic ?rowth and
expand landlord«' role’in buaineaa but alao to atrengthen social »lability in Taiwan over the past few decades. Cf. Chapter II.

13
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Mainland China. There were many basic social units in the traditional China, such as family,
clan, guild, the sworn-brothers society, village, and "bao-jia” (the traditional local-police
administration). Up to the 1950s, all of the customary social institutions were "replaced or
restructured” by socialist settings, including the People's Commune, the Trade Union, the
street-neighbour-committee, the production team, and the Communist branches.3* Within
these, without the support from informal law incorporated inside the mass movements, for
example, the 1950 Trade Union Law could not itself complete its functions6 in China's

economic construction.

13 THE PERSPECTIVE OF THIS STUDY AND THE SINOCENTRIC
APPROACH

Although based on a Sinocentric viewpoint, this paper takes into account more different
historical conditions of legal development than those of ideological or theoretic arguments.
For instance, to understand the impact of traditional law on the economic modernisation in
China today, one has to confront the debates about the Chinese traditional conception of law
and its role in the relationship between the state and society. In the long history of imperial
China, the vague arguments of political ideologies and philosophies created many difficulties
in analysing the nature and functions of Chinese traditional law. This paper attempts to avoid
those commonly-accepted ideological and political views of Chinese legal ideas, and to
examine the role of law in the changing relation of the state and society in ancient China.
Then, a picture of the impact of traditional law on economic modernization in China from the
last century will be drawn out from the changing role of law within the framework of the

modem state and Chinese society [Cf. Chapters Il and Il].

In the reconstruction phase (1949-53), in the countryside strictly controlled by the Communist, Land Reforms and masa movements
did effectively abolish the feudal-patriarchal forces of the old claim, landlords, and other social groups. In the cities, a more important
role than that of the non-Communist groups was played by the maaa organizations, among which was the Trade Union Congress.

‘Hie trade union, assisted by the Communist organs inside the enterprise, changed the traditional social structure at the lowest level, in
which the majority of workers were previously dominated by the patriarchal guilds or the secret societies.

14
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1.3A. Law and Social Change: From the Historical-Structural Survey to Legal
Attitudinal Analysis

In short, the analytical approach in this paper is based on both "legal attitude" behind
formal/informal duality and a "historical-structural” framework. This paper examines the
role of Chinese law at those "turning-points" of magnificent political and social changes in
the history of China. Furthermore, the analysis of the functions of law and its development
will manoeuvre through an examination of those institute-settings and structural changes of
Chinese state and society. Accordingly, through this framework there arise several different
understandings and arguments from those popular views of the works on Chinese law. For
example, on the development of the relationship between the state and society, this paper
emphasizes more the importance of informal law and the influence of the bureaucracy and its
class interest in the political-economy and the legal developments in China.

Indeed, the phrase "Chinese law" as commonly used implies internally that there are
certain differences (as well as similarities) between the Chinese law and the western ones.
However, it is specious that this distinction of the word "Chinese" is based on a geographical,
jurisdictional, jurisprudential, or social attribute. Law inevitably reflects the social relations
in a certain society, and cannot exist outside its own society. The understanding of Chinese
law in this paper, both the State law and the living law, or the formal law and the informal
law, is based on those attributes of social-legal context within the Chinese political-
economical structure during particular historical periods.

As to contemporary Chinese society, | am convinced that four historical events
provided a contextual framework for our studies of Chinese legal theory and its practice.
However, if a crisis means a structural turning-point in history, my perspective of each
turning-point in this paper means "a period of a changing process"”, not occurring in any
particular year. Accordingly, the first turning point is the end of the old order during 1911-
49, which saw the collapse of both the imperial government and its socio-economic and legal
structure.7 However, the last dynasty, the Qing (Ch'ing) fell in 1911. The traditional Chinese

7 A* analyzed by ona of Chlaaaa legal echolan. the Indilional eocial context of Chineae law was as the follows “China was a society
that significantly elevated morality above law and fused the two. It was also a society with a highly developed and complex bureau
cracy and system of administration. The foreigner is likely to grossly underestimate the volume, the antiquity and the systematic
detail of legislation, codification, legal commentary and legal treatises published under the emperors of China. ... However complex
and sophisticated these codes were, they created no ri?hts of citizens, no general legal framework independent of the state and no
body of civil law as distinguished from criminal law. Tliey were instructions to officials”. (Tay (1987): 562-563)

15
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law (as "instructions of officials” mentioned above) lost its explicit role in Chinese society,
but with immense implicit influence which shall be always born in mind by the legal
academics.

The second important event is the period of taking the socialist road in China during
1949-65. The third one is the failure of Mao's Cultural Revolution (1966-76) which meant
the return of Chinese traditional culture which still plays an inalienable part in its society
today (cf. Chapter III).

Finally, the fourth important historical event, after the failure of China's several
development programmes during the past hundred years, is Deng's Modernization
programme and his pragmatism which opened Chinese society towards the outside world and
injected numerous new elements into China since 1979. To attain "the four modernizations"
(cf. Chapter VII), China must have "rules and regulations" and an orderly political-economic
environment. At the December, 1978, plenary session of the Chinese Communist Party,
(which is generally seen as marking Deng's ascension to the position of the top leader,) the
Party's top leadership clearly accepted this view and its implications for legal development
(cf. Chapters Il and V). From then on, the issue of how to link success in achieving the four
modernizations to the construction of a "socialist legal system™ made an new epoch of legal
development in China.

In contrast, the development of law and foreign investment has been much simpler in
Taiwan, where after the Second World War these could be found only one crisis parallel to
the Chinese Civil War,8the period of 1945-49 (Cf. Chapter II).

1.3.B. The Flowing Interaction of Legal Development and Its Various
Historical Forms

In the light of the political-economy as the context of law, there exists "Chinese" law
that geographically and jurisdictionally operates in the China, both Mainland and Taiwan,
with those social attributes of Chinese tradition, ideological principles, and pragmatism of its

modernization programme. W.ithin the political-economic and social context, Chinese law

8 Since the Korean War, Taiwan haa been under the umbrella protection of United Stolen of Amcrica'a aecurity defence alongside the
Hm | Asian countries, it is hard to accept the advocacy of a ‘national crisis” by the Nationalist government.

16
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provides itself, in comparative terms, the distinctively legal contrasts "between tradition and
modernity", "between socialism and capitalism", "between pragmatism and ideology", and,
surely, "between Chinese and other cultures".

With those legal contrasts, the studies of Chinese law can, therefore, be achieved
through two approaches: the self-examination of the evolution, and the comparative legal
studies. As a result, the word "Chinese" does not exclude the possibilities of any migration
of foreign legal factors into Chinese law. As a relatively comparative term, the element of
"Chinese" is on the tide of a flowing interaction of modernity-tradition, capitalism-
socialism, pragmatism-ideology within the growth of Chinese law. With this nature of a
flowing interaction, the comparative examination of the growth of Chinese law, accordingly,
neither denies the criticism from a Western legal perspective.9 In addition, it is also through
this flowing interaction that we can link the subsequent historical stages together into a long

term survey.

1J.C. Informal Regulation Refined under the Structure of the Party-State

Sociologically, Communist China can be described as a Party-State. This is also the
case of Taiwan. However, this raises a question whether the Party's intervention, "through
informal mechanism"”, dominates the government system within the State. Theda Skocpol
compares State-building in three revolutionary countries.10 The PRC state and society after

the 1949 revolution exhibited particular features:

As a corollary, the Chinese New Regime (compared to the France or Russian) has
been less amenable, though by no means immune, to professionalism and a stress on
formal rules and unitary hierarchies of routinized command. Furthermore, the
Chinese Communists have uniquely made recurrent attempts to reduce or prevent the
unchecked growth of inequalities of rank and reward in state and society [Skocpol
(1979): 163].

Therefore, again | do not agree here what Gooaacn said, "[assessing] the Chineae legal ayatem from a Western perspective may shed
some benefits of comparative analysis, but may not reflect the merits of the Chinese approach to law" [Gooaaen (1989): 100J.

"Yet, of course there were also important variations in the outcomes of the French, Russian, and Chineae Revolutions.......... The
Russian and Chineae Revolutions gave rise to party-led state organizations that asserted control over the entire national economies of
the two countries and (in one way or another) mobilized the populace to propel further national economic development. ... In contrast
to France, Soviet Russia and Communist China resembled each other as aevelopment-oriented party-state. ..." [Skocpol (1979): 163]

17



. Common Interests of Informal Law

As a fact, under both Nationalist and Communist rules there are parallel party and
state structures at all levels-national, provincial, county, municipal, and district. This
ensures firm party control. However, it is one of our focuses in the study of the development
of foreign capital that how far has the interaction between the formal law and informal law
changed the relation between the party-state and the society. At least, the co-existence of
both the party-state and the Confucianist bureaucratic context has shortened the social gap
between Socialist China and Capitalist Taiwan, of which has usually been thought of as being
very great.

Indeed, informal law has assumed a key part in the transformation of the nature of
Taiwan's development. For example, even with the President's emergency powers and
mechanism of the Temporary Provisions (480510), President Chiang Ching-kuo explicitly
stated, in commemorating the 1985 anniversaryll of the ROC Constitution (461225), the
political succession in Taiwan would be carried out "according to the Constitution” [Clark
(1989): 138]. This clearly shows, in my view, how the party-state made a compromise with
its society especially with the gradually strengthening middle-class. President Chiang Ching-
kuo used the informal law to supplement the formal law, and to support his cumulative
reform towards political liberalization and democratization since he became Premier in 1972.
And this was the will of a family head, a directive from the state leader, and an order from
the party chair. In addition, at least two more moves beyond the rigidities of formal law were
exhibited. First, in order to guarantee democratic progress and competition12and to set the
stage for the more far-reaching reforms led by himself, "President Chiang personally
intervened when the Election Commission seemed ready to press charges against an
opposition candidate for defaming him" [Clark (1989): 135-136]. Secondly, on 28th
September 1986, President Chiang again defused charges filed by the Ministry of Legal
1 to that anniversary. President Chiang announced dearly, succeaaion to the prcaidcncy or lop leadership position by a member of the

Chiang family or a military coup “"cannot happen and will not happen," although the law does not prohibit any young Chiang to be a
preaidency candidate.

*2  Id the 1985 electiona, the GMD won ita usual 70 percent of the popular vole, which the opposition Tangwai (literally, “"outside the
party™) won some satisfying victories.
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Affairs against the Democratic Progressive Party13 under the Temporary Provisions, and
announced that "martial law would be ended and that new political parties could be formed as
long as they support the ROC Constitution and renounced communism and Taiwan
Independence” [Clark (1989): 137]. Preciously, the accompanying restrictions from martial
law and the Temporary Provisions on political activities had been increasingly unenforced by
political-social norms and democratic values behind the societal part of legal mechanism
operated by its party-state leader. Facing both law and bureaucracy within an one-party
authoritarian regime, this party-state leader was well aware of the function of informal law in
driving a "quiet revolution"14 towards democratization. In fact, these examples explain that
within the hierarchy of the party-state in Taiwan the political-economy of law retains a major
field of the discretion of the authority.

Indeed, it is through the interaction of both informal and formal law under the
structure of the party-state that bureaucracy, both in the PRC and Taiwan, consolidate their
ruling status. After the liberation, the secret societies were still one of the force resisting the
Communists until 1954.155 In the reconstruction phase, two major political tasksl6were then
left for the Trade Union Congress to fulfill. One of the economic impact of the 1950 Trade
Union Law (500628) was that it provided the legal base for the unions "to protect public
property, oppose corruption, waste and bureaucracy, and fight against saboteurs in
enterprises operated by the state or by co-operatives and in institutions and schools" [Article
9(C)]. However, the period 1949-50 was characterized mainly by the "reorganization of the
trade-union from the bottom up":

"At this level the trade unions had at first to succeed with the secret societies in which
some of the workers were organized." [Kraus/Holz (1982): 31]

On 28th September 1986, the opposition seemingly threw down the ?auntlet to the regime when it declsred the formal formation of
the Democratic Progreaaive Party (DPP) at a meeting that had been called to slate candidates.

14 "President Chiang continued to push the top party leadership in s more liberal direction, which guaranteed the policy changes. In the
spring of 1986 there wss a turnover of four members in the CSC which made it slightly younger and almost one-half Taiwanese in
composition (as opposed to only s quarter five years earlier." (Clark (1989): 140).

15 Even in mid-1950, Mao spoke of more thsn 400,000 "bandits" scattered in remote regions of the liberated area that had not yet been
wiped out (Teiwes, CHC (1987): 70).

To represent the immediate interests of their members and to aid in the consolidation of the new system in those professional and
social strata that “were not yet acceaaiblc to the influence of the political parties" (Krsus/Holz (1982): 30-31).
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That is, the mass movements were driving the new regime to abolish the traditional helm-
broking system and to attack the "bao-tuo" (the helm-head, or the helmsman of a group of
workers) and "luo-bao" (the broker of the transport workers) [Cf. ZJZ Record-A (1989): 6-10,
14, 18]. For instance, in September 1951, it was reported that in 177 cities the "feudal-
broking" system was already abolished, and in another 27 cities the movements were
proceeding [ZJZ Record-A (1989): 22-23]. After these political movements, the social
stratum of the working class was released from the traditional guilds and secret societies, but
unavoidably into the coercive guardianship under the Communists. Hence, it was through the
interaction of formal law and informal law that the authoritarian structure of the party-state
was created. It has also been within this structure that the law has developed.
1.3.D The Administrative Influence and Informal Sector from Pre-1911 Traditional
Chinese Concepts of Law

The conception of law in early imperial China is a long process within which the political
authorities made at least two major compromises with society, and those different social and
intellectual forces made compromises with each other as well. As a result, the Chinese
imperial governing system was consolidated by a hierarchy based on class differentiation, a
cosmic ritualism modified by the Confucianists, with an expansion of administration, in

which the bureaucracy and Legalist quasi-law played the key parts.

() Dual Systems of Chinese Traditional Law

In traditional China, the social hierarchy and relations were based on a philosophy of cosmic
harmony with "a centripetal orientation towards a central point and a corresponding ordering
of ranks" [Bunger (1981): 68]. However, the political demands from the pre-state governing
system, the feudal authorities of the Zhou (Chou) dynasty, led to the first compromise with
the then society, that is, Chinese ritualism—a set of practices and ritual obligations complying
with the philosophy of cosmic harmony. Then, people were persuaded to subject themselves
to rites (li) by the prestige and the imposing forms of the greatest ceremonies, and by the
ascendancy, and the example, of the highest personages of the social hierarchy [Bunger

(1981): 74]. However, Chinese ritualism did feel the need for a mechanism of a juridical
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type. This is shown in T.T. Chu's distinctive analysis of the meanings of /t.17 Thus, Chu has
defined li as rules of behaviour which are different from rites and ceremonies [T.T. Chu

(1965): 230-231,footnote 11].

Being purely formal norms of conduct, li, described by K. Bunger as one kind of
"pre-state law",1®in traditional China, had been supplemented by a system of obligations
imposing or proscribing certain deeds, a system enforced by the coercion of the state
apparatus. The fact of codification of rites did not set up any actual positive laws like those
in the western juridical tradition. Undoubtedly, as has commonly been pointed out by several
western scholars, East Asian law had no term for subjective right, until it came into contact
with European law [Bunger (1981): 86-88; Vandermeersch (1985): 13-14]. This co-existence
of both jural and societal systems of law can be further explored through the social and
political functions of li as a complex set of "institutions" in Chinese society, which associates
li with marriage, kinship, government, official system, court audience, archery, chariot-driv-
ing, hunting, military ceremonies, funerals, sacrifice, etc. [T.T. Chu (1965): 231, footnote
11]. With its institutional effects, li, being a powerful social norm, still relied heavily upon
persuasion and education rather than force, and upon the use of social pressure rather than
governmental power [T.T. Chu (1965): 279]; in that respect li has the attribute of informal
law. Similarly, li stressed the importance of internalizing the rules of conduct and pointed
out the ineffectiveness of using fear of punishment to make people behave, and so does the

informal form of law.T

17 The principles of a ritual order of this kind are altogether different from those of the juridical order, though the former still imposes
» some obligations upon individual liberty, cf. Vandermeersch (1985): 13; also, cf. T.T. Chu (1965): 230-231. footnote 11.

The pre-state law was characterized as followed: 1) ... its norms were the work of man, and therefore certainly not of divine origin; 2)
... back to the actual writing on li, they arose from ‘customs™  3) They stipulated duties and responsibilities, but not rights. ... not an
individualist ethic ~ 4) They drew their justification and their authority from the fact of tradition; they were good because they were
old, and 5) Criminal justice is conspicuous for several functioning regulations which for the early period, are very "modern”. See
Bunger (1981): 74-76.

19 The relation between both the jural and societal systems of law, li and law in China, was obviously close, as Chu pointed out, "The
ancient people frequently mentioned li and law together, and such term as lifa or li lu (li and law) were comm<in in their writings”
{T.T. Chu {)1965): 279). And, "We may say that originalcy li were enforced b% social sanction, later by legal sanction [T.T. Chu

|
1965): 279)"; both li and law are overlapped in traditional China [T.T. Chu (1963): 279).
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(i) Special Characteristics of Chinese Law

China had a long history of codification in its imperial time, from the first unitary state, the
Qin, down to the final dynasty Qirtg (Ch'ing), which promulgated on the one hand the Da
Qing Lu-li (Statutes and Sub-statutes of the Great Qing) in 1740 (after several editions of the
statutes); and on the other hand a series of editions of Da Qing Hui-dian (Constitutions of the
Great Qing) in 1690, 1733, 1763, 1818, and 1899 [Vandermeersch (1985): 13-20], From the
very beginning, the extraordinary penal apparatus built up in the Qin was designed and
operated "to force all social activity into channels which served the ends chosen by those in
power, by which the state was to increase its wealth and expand its empire” [Vandermeersch
(1985): 14], However, throughout Chinese imperial history, these statutes still remained a set

of administrative regulations in the field of public order.

Also, they retained "the exclusively penal character inherited from their Qin
prototype; for the Chinese never in fact established, following the overthrow of the Legalist
regime, a truly juridical system, which would have been altogether foreign to their traditions"
[Vandermeersch (1985): 16], Bunger has analysed these questions with different ex-
planations20 from those given by Vandermeersch. Furthermore, Bunger even listed many
benefits2l for large parts of the population brought by the legal order of the Qin, and pointed
out that "cruel penalties, as has been reported, were repeatedly enforced before and after the
Qin, without resulting in a general resistance among the population" [Bunger (1981): 76-77].
Because of these facts, Bunger argued:

"It is therefore obvious to perceive the reasons for the resistance against the Ch'in
(Qin) style of government not only in the harsh penalties, but primarily in the

20  Id Hunger's view. "... However, the Hen dynniiy kepi ihe promise |or the repeal of a large pan of the Qin (Chin) criminal code) for
mbout twenty ¥ear« only. Then began a considerable increase in legislation, even in the held of criminal law. Its bulk is indicated to
us by its 26,272 articles, surely a notable number for those days. The hard facts of politics had taught the Han emperors that such a
widely stretching country as China could not be ruled without a uniform legislation and a uniform system of administration. Down to
1911, none of the succeeding dynasties could change this." [Bunger (1981): 77]

21 E.g., "for the formers. lhe statutory recognition of private property in land; for the general citizen activity and especially for wide-
ranging commerce, the standardization of Ihe coinage, measures and weights, and wheel tracks; all significants snd far-reaching
innovations”, in addition, "many public order measures were issued, and surprisingly we lesrn of cleanliness in the streets and the
decrease of burglary and violent crimes”. See Bunger (1981): 76.
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precipitate introduction of the new statutes in most parts of the Empire and in that

feeling of uncertainty created by the loss of security in a familiar order."2
Partly because of that "feeling of uncertainty created by the new statutes", and partly because
of the intolerable nature of the coercion in the Qin regime [cf. Vandermeersch (1985): 14], a
compromise was established between Legalism and ritualism, which then symbolized the
familiar old order; this is the second time that the state made a necessary compromise with
society based on the philosophy of cosmic harmony.  Thereafter, the repressive
interventionism of the administration was kept to the indispensable minimum, and a major
scope of social relations was left apart from state intervention to spontaneity educated by
ritual [Bunger (1981): 16]. Thus,

"This is why the whole sphere of what we call contract law, and all the procedures of

commercial practices, remained in China entirely the affair of the partners involved,

except where the administration was able to find a 'public order' pretext for seizing

hold of this or that sector, which then fell ipso facto into the penal domain."

[Vandermeersch (1985): 16]

However, after the compromise between legalism and ritualism, the first tendency
was towards the limitation and simplification of the statutes. The second tendency was for a
mass of new regulations to spring up alongside the fixed statutes of tradition [Vandermeersch
(1985): 17], that is, the administration continued to grow more extensive and more com-
plicated. Through those dynasties, Chinese state administration developed, as a fact, in the
realm of public order as discussed, a multitude of bonds which connected it with its subjects,
such as the fiscal system, military service, the ordering of the great public services, the
organization of education, the official examinations, the planning of liturgical celebrations,

and so on. This is how one can explain that, under the later Qing (Ch'ing), the number of

provisions of the "statutes" was eventually to fall to 436 articles only,2 while the figure of

22 Bunger himself even noted: Ibis explanation is consistent with Arnold Gehlen's observations and theory. It would further corroborate
F.A. Usyelt's legal-historical view (1973, pp. 72 and 162) agreeing with B. Rehfeld, which characterizes the invention of the art of
legislation as “probably the most momentous ever made - more momentous than (the invention of] fire or gunpowder”. Ibid., p. 77.

23 Accordin% lo Tay, Da Qing Lu Li was “a code of punishments listing 3987 punishable offences", and was arranged "in 436 statutes
far less than 502 articles of the last Tang Code of A.D. 651,] with 1409 supplementary regulations that grew to 1892 by A.D. 1870".
ee Alice E.S. Tay (1987): 562-563. Also cf Vandermeersch (1985): 17.
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codified administrative regulations® extended [Vandermeersch (1985): 19-20],
Undoubtedly, this procedure represents the most sophisticated development of the
administrative function, not the legislative function, "to be found in the whole of world

history before the contemporary period [Vandermeersch (1985): 19],

Thus, Chinese traditional law had several special characteristics. First of all, a major
area of social order combined with a relatively minimal legal order into a dual system of
social harmony in traditional China. And the legal order was a public order dominated by
administration and its regulations, and thus very different from the liberal legal system
which developed later in western countries. Secondly, the traditional Chinese state law had a
limited role under the limited authority of the "state", because of the active philosophy of the
cosmic harmony of society. Therefore, most of private economic life and those commercial

practices were beyond the scope of the formal law and left in the field of social customs.

Finally, the legitimacy of the government or the state was based upon a traditional
harmonious order and the consent of society. The success of governmental policies depended
upon the acceptance of society and the concessions made by the state. For instance, even
within the public dominance of administrative rules, the growing number of tenants of the
landed gentry during the Former Han period, about the first century A.D., "paid neither poll
tax nor land tax to the government, but a land rent to their landlords" [Hulsewe (1986): 537].
It is clear, however, that the relationship between the state and society decided the role and
functions of law in ancient China. Without surprise, in more westernized and industrialized
Taiwan in June 1991, several officials and mayors, after the long dry months, still have to
take the informal duty for the traditional "worship of heaven for rain" (sher-tan chi-yu),%

which has changed litter from the picture of rain ceremony by the Emperor Wan-li of Ming

2*  DmQing Hui Dimn was a constitutional or administrative code creating e highly complex system of administrative government. With
regular revisions both Da Qing Lu Li and Da Qing Hui Dion remained the law governing China until the westernizing legal reforms
which were initiated in the last years of the Qing dynasty and enacted only after the Revolution of 1911. See Tay (1987): 563.

25  Asiaweek (Ya-zhou Zhou-kan, Hong Kong) (Vol. 5:24), (23AM/91): 19.
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dynasty, for example, in 1585.% This underlines the point that the informal ritual norm and a

traditional harmonious order are still the foundation of Chinese ruling and administration.

(Hi) Bureaucracy and Informal Regulation in Traditional and Modern China

The expansion of administrative regulation in the interaction between the state and society
made Chinese bureaucracy the key to the government, especially given the huge size of the
country. At the same time, both the informal norms and formal law further strengthened the
bureaucrats' several legal privileges and their great discretion, so that the bureaucracy was an
administrative mechanism dominating politics, and even the sovereign [Cf. Huang (1981):

85-86].

In fact, over-emphasis of both moral and normative values, the rules of conduct, and
informal law has caused an endless tension in Chinese tradition and in the interaction be-
tween the state and society.2/ An understanding of this tension of Chinese tradition, between
ritualism and the legal mechanism and between the Confucian ideology and the power
structure, is crucial for a full appreciation of the role of bureaucracy, beyond the static views

given in the Confucian books or law textbooks.

For instance, the contradiction between li and law, has explicated the problems of the
legal privileges of bureaucracy in traditional China. In feudal times as discussed above, the
so-called shih-ta-fu, the ruling class, did not fall under the jurisdiction of law which was the
instrument for ruling the people [T.T. Chu (1965): 170-176], This was based on the class
nature of the ritualism as “Li is not applicable to the common people, punishment is not
applicable to the ta-fu (officials) [LiJi]." Hence, both Confucianism and the law [from the
Wei dynasty (about A.D. 2nd century)] recognized privileged groups over and above the

“ The importance of tradition ceremony for rain can be found: "The emperor waa deeply worried by the knowledge that the daily life of
the general population waa threatened. He had already ordered local officiate to pray for rain, but with no reaults. The emperor then
decided to perform the ceremony himaelf in the presence of the entire court. ... For many residents of Peking, this was the one time in
their lives they ever saw the Son of Heaven in person. ..." For the process of this ceremony: ace R. Huang, 'i387, A Year of No
Significance: the Ming Dynasty in Decline’, (1981: Yale Un. Press), p. 118.

27 James T.C. Liu is correct in his analysis of relation between the Confucianism and Chinese state: "Confucianism is a morally-oriented
body of thought, whereas the state is a power structure. The Confucian emphasis on moral (1ualities is more readily applicable to the
face-to-face social relationship of primary groups such as the family, the clan, and the small community than it is to the impersonal
and complex political institutions of the state, which are never predominantly moral, are in many respects amoral, and in some
respects immoral”. (J.T.C. Liu (1939): 181)
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commoners: a privileged class which included those who qualified under the institution of
"pa-i; eight conditions for consideration",28 and certain other officials not included in the
above category as well as the family members of the nobles and officials [T.T. Chu (1965):

177-185].

Furthermore, in most cases neither the investigation nor sentencing of a noble or
official rested with judicial authorities, but was entirely upon the will of the sovereign [T.T.
Chu (1965): 177-180]. There is a striking parallel with the position of party officials, and the
position that the decision made by the Central Committee of the Party carries more practical
weight than a judicial one within the party-state nowadays in China and Taiwan.2 In the
1970s in China, the death sentence of "the Gang of Four", the former top officials of the
party-state, was "suspended" without any limitation. In the 1980s in Taiwan, in the notorious
business scandals the resignation or departure of the top official, including the Minister of
Finance, the Minister of Economic Affairs, the Mayor of Kao-shiung City, Minister of Legal
Affairs, and Minister of Communication, meant the end of the cases and of any judicial
procedure.3 Class consciousness of the bureaucracy, of course, plays a significant role in the

operation of the law in both traditional and modern Chinese societies.

Furthermore, bureaucratic corruption also emerged from the tension of the moral and
structural mechanisms in China. lronically, however, the Ching government, tried to use this
same tension to combat corruption [C. Lau & R.P.L. Lee (1979): 131]. It is interesting that
three reasons listed in Lau and Lee's report as sources of bureaucratic corruption in 19th
century China were: the unrealistic salary scale; the dependency of clerks; and, law and

official power [Lau & Lee (1979): 121-128]. With regards to law, the "discretionary powers"

28  The pa-i 'the eight conditions (or consideration*, which ere found in Zhoa Li, included: 10 Those who were the relstives of the
sovereign; 2) Those who were old acquaintances of the sovereign; 3) Those who were of great virtue; 4) Those who were of great
ability; 5) Those who were meritorious; 6) Those who were high officials; 7) Those who were exceptionally zealous ofgovernment
duties; and, 8) Those who were the guests of the sovereign (the descendants of the preceding imperial families). According to T.T.
ChuMhia”stem was”intraduced into the law in the Wei dynasty (220-265) and was then followed by all later dynasties. Cf. Chu

A Moreover, in traditional China: “"No matter whether the official was the plaintiff or the defendant, he was not required to appear
before the court with the opposing party if the latter waa a commoner. Under no circumstances was a commoner permitted to accuse
an official to his face nor was an olTidal required to defend himself before the court”. [T.T. Chu (1965): 184] Obviously, the similar
judicial practice explains the difference of classes both in China and Taiwan.

30 E.g. Clark (1989): 208: Gold (1983): 118. M3 (foolnow 138); Aaiawaak (Ya-Zhou Zhou-Km):.(3/May/91): 62; (9/Jum/91): 30.
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were the most contributing factor, while the likelihood of misusing the power by the
pressures from both within and without the administrative office was the next [Lau & Lee
(1979): 127], Similarly, the system of collecting fees and surcharges, i.e., lou-kuei [or the
corrupted routine] was developed into the "organized corruption” which remained prevalent
through the Empire up to this century. This is a reminder that "'structural corruption™ is of
no less importance than the individual "behaviour corruption™ in China, as Lau and Lee have
pointed out, since the "system would force the officials to cover up each other and to recruit

as many officials as possible into network" [Lau & Lee (1979): 128].

Furthermore, this system of organized corruption was exacerbated by the "dual
character of bureaucracy" which originated from the internal tension of the Confucian state.
Since there existed clearly a network of personal ties within the bureaucracy as "a necessary
evil of the centralized administration”, "with little exaggeration one could say that the ad-
ministration was accumulating every sort of ambiguity and anomaly from the bottom up"
[Huang (1981): 57], Hence, in any political and legal disputes,

"Technically it would be too difficult to investigate more contributing factors and to

trace responsibility to persons other than the immediately involved officials.

Understandably, once such "side issues" were admitted to the inquiry, the case could

be argued endlessly, and the postponement of a settlement could be paralysed the

operation of the entire bureaucracy'. [Huang (1981): 58]

In fact, this explained that the privileges of bureaucracy in traditional China arose not only
from the ritualism and law discussed, but also from the centralized administrative structure

[cf. Huang (1981): 63]. In 1990, Helena Kolenda has titled her article as "One Party, Two

Systems" on Chinese corruption [Kolenda (1990).

Eventually, both the group interest and the loyalty to Confucian principle produced
thze dual character of Chinese bureaucracy,3l and placed this group in a privileged position
between the dual systems of traditional law. Lau and Lee have pointed out that the abuse of
power by Chinese bureaucrats was "by nature both judicial and executive" without cross-
checking mechanism [Lau & Lee (1979): 126]. From our foregoing analysis, the legal and

31 Lucian Pye hat wed the s?/cho—political view to analyse China's two culturaa and the dual characters of the mandarin and the cadre
Pye (1988): Chapter Il, M-74.
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social privileges of bureaucracy, however, were based on legislative, executive, and judicial

preferential treatments.

In my view, the legal privileges not only existed in the over-expansion of
administrative discretion and overlapped powers, but also covered the exemption from the
legal control in general. However, the traditional Confucianist-Legalist law and institutions
on the one hand released bureaucracy from the equal treatment under law, and on the other

granted officials major discretionary power.

In short, in the light of interaction between the administrative behaviour and the
formalistic rules, the tension between the Confucianism and the state has explained the
contradictory character inside both law and administration, and the contradictions of informal
regulation, in traditional China.2 For instance, under the principle of formalistic impersonal-
ity, no administrative head was allowed to govern the district of his own origin; but this was
seriously disrupted by the constant pressure of bureaucrat's informal social and personal
relationship. In the later chapters, we shall discuss the tension between the dual character of
law and bureaucracy has reproduced this "structural corruption" in the form of economic

"protectionism™ inside the party-state in China and Taiwan.

14 CONCLUSIONS

Since the theme in this study is to examine the informal sector in Chinese legal
development, a crucial issue comes out of the decline of the central administrative authority
at the end of the old order3 -- the last dynasty, Qing (Ching) or Manchu, in decline; the

revolutionary movement aimed at destroying the traditional Chinese polity and inaugurating

Professor C.K. Ysng hss analysed, "The need for a standardization in operating a bureaucracy administering a vast empire led to the
development of an operational framework based on a set of formal rules. But, because ot the functional importance of informal
norms in a society oriented to the primar %ro\L;p, the svstem of informal moral norms also played a prominent and often a
contradictory part in bureaucratic conduct”. [C.R. Yang (1959): 163]

33 For the collapse of Ike old order. Cf. Feuerwerkcr (1980): 1-69. especiallg. 38-69; I.C.Y. Hsu (1980): 70-Mi; P.A. Kuho (1978): 301-
307: Foreign Involvement, C.M Wilbur, 51983): 527-721. To compare the role of warlords before and after the Northern Expedition,
see J.E. Sheridan (1983): 317-321: Warlordism and Chinese Society; and, L.E. Eastman (1986a): 124-130, and 141-147. For the
interaction between the GMD. the Communists, and foreign forces. Cf. Eastman (1986a); ibid.; A. Iriye (1986): 519-530. for China
and Japan in the Second World War é)é) 530-540, and, S. Pepper (1986): The demise ofthe KMT government and failure ofAmerican

policy, pp. 782-788, especially, pp. 785-788.
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a new system38the rise of Guo-Ming-Dang (GMD, or Kuomingtang, KMT; the Nationalist
Party); and its involvement in a complex set of negotiations with the Soviet Union, several
Russian advisers, and the Chinese Communist Party (CCP) under a "united front" [J. Chen
(1983): 518-526] and their open break in March 1927 ; the "warlordism" in the new Republic
[Eastman (1986a): 124-130; 141-147]; the international and the civil wars; and, the
Communist troops overran the mainland during 1948-49. Has the importance of informal

law in Chinese ruling disappeared or decreased after the end of Chinese old order?

Historically, in 1911 the Qing dynasty fell under the onslaught of a national and
democratic revolution. "The crisis that came at the turn of the twentieth century was no
longer solely a dynastic crisis”, argued F. Michael. It was a crisis of "the whole social and
cultural tradition" [Michael (1962): 132]. The first reception of European law in Chinese

history started in this uncertain environment.33

Furthermore, in the longer term, and as will be analysed in the later chapters, this
"great attempt” just mentioned came to naught, and the "complete break™ did not occur. At
least, this work will argue: within the context of foreign investment and the development of
modem law in Mainland China and Taiwan, there saw the active part played by Chinese
traditional values, tradition-based societal reactions, and the legal attitudes based on customs.
In my view, these elements should be taken into account no less than political changes, class

interests, and business nature within the context of law and foreign investment.

34 Then, Dr. Sun Yat-een, a dominant figure during the movement, provided a philoaophy and ideology that would help to transform
China--"TT»« TV*« Principle« of the People (San-Mi-Zhu-l)m "Min-zhu" (or national ism); "Min qung" (or democracy); and "Min-
sheng* (people's I|veI|hood§).

35  The difficult role of the tradition was said, "As the Chinese leaders began to realise the new problems of the modern world, their trust
in classical education was waning. The great attempt to reform this tradition without losing its essence came to naught, and a
complete break with the past occurred.” (Michael (1962): 132-133)
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NTERACTION BETWEEN LAW AND ADMINISTRATION IN NA-

1.1 INTRODUCTION

The reasons for the rise and fall of the Nationalist Party, or the GMD, in China before 1949
remain highly controversial among detached historians. This chapter will focus on the in-
teraction between law and administration under the Nationalist regime in two historical
stages: in Mainland before 1949 (Section 11.2) and in Taiwan after 1949 (Section 11.3). It first
intends to draw out the main theme of the impact of traditional law, especially that of
informal law, on China's modernization programmes, and also on development of foreign in-
vestment, from the turn of the century to the Communist Revolution. Then, the second step
analyses the role of both law and administration under the party-state in Taiwan's develop-
ment after the Second World War to the present day. Finally, this chapter reviews the

interaction between the formal and informal law under the Nationalist regime.

1.2 TRADITIONAL LAW, INFORMAL REGULATION AND FOREIGN INVEST-
MENT AT THE END OF THE OLD ORDER DURING 1911-49

During the transition period of 1911-49, the poor economic structure and the dominance of

the bureaucratic class continued, although the Chinese old order ended. This changing period

saw a strong alliance between the gentry and the military with varying degrees of tolerance of

commercial and industrial interests and of social reformers, attempting to preserve Confucian

traditions and ruling class interests.

11.2.A. Bureaucratic Capitalism and Foreign Investment

In terms of the putative ideological goals of the GMD itself, set out in "The Three
Principles of the People” by Sun Yat-sen, the decade of Nationalist government, from the end

of the Northern Expedition in 1928 to full outbreak of the Sino-Japanese War in 1937, is
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generally considered a failure.  For instance, in addition to both Nationalisml and
Democracy,2in the area of promoting "the people's livelihood", the GMD lacked the populist
commitment to helping those at the bottom of society, especially the peasants, workers, and
small merchants to whom their ideology had initially appealed [Cf. Eastman (1986a): 163-

167]; as analysed in more detail in this section.
(i) The Rise and Fall of Bureaucratic Capitalism

On the question of bureaucracy and administration in the Republican period, the
Nationalists themselves were riven with factionalism. The new Republican government was
established under the Organic Law of the National Government of October 8, 1928.* In
correspondence with Dr. Sun's outline, the government consisted of a president and five
formal branches, called "Yuans" (House, Court) - the Executive Yuan, Legislative Yuan,
Judicial Yuan, Control Yuan, and Examination Yuan, each with its own president [Wilbur
(1983): 716-717], Resulting from the Northern Expedition and its politics, the holders of all
these positions, including the Legislators, were appointed by the dominant GMD party.
However, the serious factional conflicts were exacerbated by the fact there was hardly any

improvement in the administrative bureaucracy [cf. Eastman (1986a): 116-134].

Secondly, political factionalism thus brought a "court politics" on the one hand, and
political repression on the other. As to the former, most of the bureaucrats from the warlord
period kept their jobs, and many of the new ones were chosen by political criteria, and even
cronyism and bribery [Eastman (1986a): 124-130; 141-147]. Although they made significant
contributions to the Republic during the 1930s in terms of economic policy, planning and
financial reform and stabilization, financiers T.V. Soong and H.H. Kung, the brothers-in-law

With re?ard to nationalism, the first principle, China waa not in reality unified and continued to suffer aerious humiliationa at the
handa o forelésgngowers, especially during the 1930a culmmatmg in the occupation of northern and eastern China by the Japanese.

Cf. Iriye (1966;: 519-340.

The second principle, the goal of democracy failed as well, as the bureaucracy remained throu%h these decades inefficient, imperious,
and corrupt, with the collapse of administrative reforms. Cf. Eastman (1986ay: 123-130, 163-167; Pepper (1986): 737-751.

For the first time in Chinese history, the Organic Law (281008) modelled the party-state into Republican law after the Northern
Expedition, and, as Wilbur has pointed out, “made it quite clear that the LGMD&. through its National Congresses and its Central
Executive Committee, exercised sovereign power during the period in which the Chinese people were being prepared for democratic
life. The IGMD's) Political Council would guide and superintend the national government in the execution of important national
affairs, and the Council might amend and interpret the Organic Law”. Wilbur (1983): 716.
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of Chiang, were accused of massive corruption.4 As L.E. Eastman has pointed out, "The
growing entrepreneurial role of the National government was actually, therefore, a re-
assertion of a traditional mode of political behaviour" [Eastman (1986a): 160]. On the other

hand, growing political repression followed the factional conflicts.5

In economic development, the economic strategy of the Republican government was
based on "bureaucratic capitalism" and on the leading role of "private but quasi-state
monopolies” controlled by top officials, such as T.V. Soong and H.H. Kung already
mentioned.6 Part of government was thus engaged in nearly open extortion to extract
revenues from the business sector [Pepper (1986): 743]. However, extracting revenues and
the control of inflation could be the explanation of the inefficiency of administration of the
regime. The Nationalist government had precipitated the inflation through its deficit
financing of the war,7 only a minuscule portion of which was covered by the sale of bonds or
other non-inflationary means. The regime was "unwilling or unable" to restructure the tax

system to finance the war against Japan or against the Communist [Lardy (1987): 149],

As a result, the share of government outlays financed through monetary expansion
rose steadily, when military expenditures increased in the 1940s. The hyper-inflation was

such as that,8

The trend was names by M. Bergere as “the return of bureaucracy and decline of bourgeoisie”. See Bergere (1983): 822-823.

Other Nationalist leaders such as Hu Han-min and Dr. Sun's son and wife, Sun Fo and Soong Ching-ling, highly criticized the regime
[E.g., Eastman (1986b): 547-608; 60°607; Eastman (1986a): 129). Also, a number of political murden were linked to fascist groups,
such as the "Blue Shirts Society” (% $#. Lan-i-sher) and secret societies, such as the “Green Gang" (W?£ Qing-bang) which was the
most important criminal organization during 1930s-40s in Shanghai [Eastman (1986a): 116, 131, 133, 143-145).

As S. Pepper has pointed out, "The [GMDI government was vulnerable to the charge that instead of promoting economic
devejopment it encouraged bureaucratic capitalism, meaning the use of public office for personal enterprise ana profit. Government
officials and their associates used their connections to obtain foreign exchange, import commoditiea, and gain other advantages not
readily available to the ordinary entrepreneur”. Actually, the hyper-inflation during the period was accelerated by "bureaucratic
capitalism" as well, since “a scandalous government loan in 1946 to Shanghai rice merchants, who used it. apparently with ofTicial
connivance, for speculative purposes, causing a further riae in the price of rice”. Pepper (1986): 743.

Price, according to Lardy, had began rising as early as 1935 and accelerated after 1938 when the government lost control of the
Hgg%t)r'iallzilzged coastal areas to Japanese forces and moved the seat of government to Szechwan Province in the Southwest. Lard¥

By 1945 in excess of 80 percent of outlays were financed through monetary expansion and, according to official government data of
the period, the price level bv the end of tne year was 1,632 times the pre-war level. No systematic efforts was made to restructure the
tax system after the conclusion of the Sino-Japanese War and, after a brief respite, the deficit rose to 70 snd 80 percent of
expenditures, respectively, in 1947 and 1948. Lardy (1987): 149.
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"Just prior to the collapse of the domestic currency in August 1948, the wholesale

price index in Shanghai reached a level 6,600,000 times that of 1937." [Lardy (1987):

149-150]
Historically, this lesson also explained why both the GMD and the CCP governments
emphasized both administrative efficiency and inflation control after 1949, respectively, in
Taiwan (Cf. Sections 1.3 & 11.4) and in Mainland China (Cf. Sections I11.2.B. & IIl. 3.).
However, should we remind ourselves that bureaucratic capitalism before 1949 provided the
urban-based Nationalists an important experience of international economic cooperation,
while the Communists mainly developed their administration within the rural Soviets located

in the inner China.

Moreover, from the lessons of factionalism and inefficiency of administration before
1949,® a party-state was gradually built up later in Taiwan. The National Assembly is elected
by the people directly for a six-year term; the Assembly in turn elects the chief of State, the
President, also for a six-year term [Arts. 25-34, the Constitution (1946)]. Since April 1948,
with the enactment of Temporary Provisions for the Duration ofMobilization to Suppress the
Rebellion (cited as the 1948 Temporary Provisions (480510)), the President has been granted
a wide range of emergency powers. 10 Basically, there are five branches of the national
government, as those before 1949.11 The Executive Yuan is the Cabinet, with a range of
ministers and commissions, which is appointed by the President and whose own head is the
Premier. Furthermore, its Executive Council formulates policy and decides which laws, bills,
and other matters are to be submitted to the Legislative Yuan for approval.12 After the retreat
in 1949, the Nationalist co-ordinated these government agencies with a central-controlled

party mechanism (Section 11.3.B. below).

The role of bureaucracy in the pre-1949 economic development haa been summarized by V. Lippit as follows: “... China remained an
under-developed country in the first half of the twentieth century becauae the clasa structure and relations of production remained
largely unchanged. As Balazs states. The nationalist bourgeoisie of the Kuomintang [the GMD] equalled the officials of the Celestial
Empire in corruption, nepotism, bureaucracy, and inefficiency, and it was only to be expected that this national-socialist police state
should firmly restore Confucianism and inscribe the ancient Confucian virtues upon its flag".” Lippit (1987): 98.

10 Promulgated on 10 May, 1948; 11 provisions in total; amended on 11 March, 1960; on 19 March. 1966; and on 17 March, 1972.

1 Including: (1_/) The Executive Yuen [Am. 53-61, the CoaatitutionJ1946)|; (2) The Legialetive Yuen [Am. 62-761: (3) The Judicial
Yuen [Am. 77-82]; The Examination Yuan |Aita. 83-89], and (5) The Control Yuan [Am. 90-106],

11 Art. 58. the Constitution (1946)-. Kwnng-Hwa Pub. Co., Govsmmsnt System, OuROC, (Taipei: 1981), p.10.
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(ii) The Development of Foreign Investment

As far as the role of foreign investment is concerned in this study, a historical analysis
is necessary. In fact, the spread effects from treaty-port industrialization, especially foreign
investment and its operation, as discussed below, were limited before 1949. Since the
beginning of the nineteenth century, the opium trade and forced concessions and reparation
had drained Chinese resources, while the provisions for "extra-territorial" areas (mainly the
"treaty-ports™) in which Chinese laws did not apply were viewed as a national humiliation by
China which considered itself historically the "Zhong-Guo" (the Middle Kingdom). The
impacts of western imperial-colonial activities on China, directly or indirectly, were mixed

[Cf. Cao (1991): 1-17].»

The developmental stories of different sectors of economy have been told
elsewhere,# but taking the whole Republican era (1911-49) into account, China's economy
was largely "premodern”,5at least before the outbreak of the Sino-Japanese War in 1937.16
This economy was further destroyed by World War Il which ended in 1945, more than one
century after the opening of "treaty-ports”, such as Guangzhou, Xiamen (Amoy), Fuzhou,

Ningbo, and Shanghai, under the "unequal” Sino-British Treaty of Nanjing (1942).

Historically, a set of similar unequal treaties, in addition to the British, followed with
the USA, France, Belgium, Sweden, Norway, Portugal, Russia, and Prussia.l7 However, up
to the 1860s, these western powers were interested mainly in extending “trade”. After that,
they were more concerned with obtaining colonial territorial concessions. For instance, the

There are some favourable impact*: The Irealy-porta, for inatance, were aourcea of new technology, centrea for inveatmenta.
facilitators of the development of Chineae and foreign enterpriacs, and were aourcea of moderate atimuli through linking relaliona with
the real of China's economy. On the other hand, many negative impacta included: the fact that the western powers forced opium on
China (Lippit (1987): 44|, prevented a rational trade policy, damaged some handicraft industries, and diverted resources to defense
and later to indemnities.

14 Hg. Hergere (1983); Pepper (1986): 737-731; and. Myera (1986): 230-269.

This premodem character of the economy ia confirmed by the composition of output and the allocation of the labour force as analysed
by N.R. lerdy in the follows: "Almost two-thirds of output originated in agriculture, leas than one-fifth in industry. Moreover, since
most industrial output waa produced by traditional handicraft methods and moat serious were traditional as well, under 10 percent of
agq]regate output was produced by modem means. Similarly, more than 90 percent of the work force was dependent on traditional
technology " fl*ardy (1987): 143)

Annual per capita national income in the 1930s ranked near the bottom of the world scale, about 58 yuan or 13 US dollars per capita
(1933 prices). Cf. ljirdy (1987): 144.

17 J X lairhank (1978): Ck. 5. pp 211-261; Iba (1980); A. I>uerw.rkrr (1981b): Ch 1. pp 128 20*
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phrase "German China" was commonly used to refer to Shangdong Province at the tum of
century [Feuerwerker (1983): 144-145]. It was only after the first Sino-Japanese War (1894-
85) that Japan won the right to establish manufacturing facilities in the treaty-ports.
Furthermore, the most favoured-nation clause provided in these treaties from 1843, extended
this right "automatically” to all the other powers, since this clause stipulated that any right
China should grant to other nations in the future would automatically be extended to the
signatory country [Fairbank (1978): 221-222; 225]. Previously, except for missionary
houses, foreigners were never permitted to own real estate outside the treaty-ports. Infor-
mally, manufacturing by foreigners was the business practice beyond the legal domain.
Thus, after 1895 direct foreign investment became legal for the first time.18 In fact, up to
the end of the nineteenth century, the foreign economic impact in China developed primarily
through trade rather than through direct investment [Cf. Cao (1991): 78-209; Chs. 3 & 4]. On
the other hand, it was also not until the end of that Sino-Japanese War that the strain of

foreign borrowing19by China became steady and severe.20

At the same time, Chinese-owned industry expanded at a rapid rate, although after
1895 direct foreign investment expanded rapidly2land took a dominant role in several sectors
such as exports and imports, banking and finance, transport and communications, real estate
and public utilities at the treaty-ports [J. Chen (1979): 363]. For instance, by the mid-1930s
domestic producer goods, especially in the engineering sector, supplied a significant share of
investment demand [Lardy (1987): 147-148]. Clearly, the evidence has indicated that

Chinese-owned enterprises were not as a group replaced by foreign ones before 1949, but

18 Ina strict sense, according to the historiana, "manufacturing by foreigners was illegal under the treaties; but it existed nevertheless, for
. the most part in the Shanghai foreign concessions with a smaller number at other treaty ports. Prior to the 1880s the Chinese
government did not interfere with the establishment of these petty foreign factories”. A- Feuerwerker (1980): 28-29.

19  Foreign borrowing by the Chinese government, according to Lippit, was limited prior to the Sino-Japanese War. although "indemnity
payments” resulting from the wars launched bv the foreign powers or imposed by force following attacks on foreigners at times put a
serious strain on the imperial budget. Later, during 1929-34, loans and indemnit pa%/ments accounted for between 31.8 percent and
40.5 percent of national budget expenditures under the Republic. Cf. Lippit (1987): 45-46.

20  The financial difficulties of the Ch'ing government was getting worse: "The Russian won the gratitude of the Chinese by their
intervention, and by their offer of loans to Fay to the Japanese an indemnity amounting to 100 million taels in the first year of
A»-loW H h an annual revenue of 89 million taels, the Ch'ing court was nardly in a position to pay such an indemnity.” Hsu

21 According loJ. Chen, up lo the 1930., ihe tout foreign inveutmenl in Chinn wna US. S3 3 billion. See 1 Chen (1979): 363.
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grew apace with them.2 As a result, in 1933 Chinese-owned industry accounted for 66.9
percent of whole industrial output in China as a whole [Lippit (1987): 46], including the
industry in the most advanced Northeast (or Manchuria, completely occupied by Japanese in
1931) which was entirely foreign-owned. Nevertheless, prior to the second Sino-Japanese
War in 1937, the growth of industry (including Manchuria, but excluding handicrafts) had
been established as 7.5 to 9.4 percent per annum during the major Republican era [Lardy

(1987): 147],

However, this rapid industrial growth did not lead to sustained growth of national
output. This was for two main reasons. First, because it was regionally over-concentrated,
and second because of "sectoral imbalance” of investment. Initially, irrational management
of foreign investment and capital shortage indeed limited the contributions of foreign capital
in China before the 1950s from several considerations. Five factors were seriously

involved.23

Regional fragmentation was the other major problem which confronted China's
sustained industrialization before 1949. In addition to Manchuria, both Chinese and foreign-
owned factories, mainly textiles, processed foods, and cigarettes industries, developed only in
Shanghai, Tienjin, Qingdao, Hankow, and other coastal and riverline treaty-port cities [Lardy
(1987): 147-148]. The small size and weak linkages of the modern sector meant that it was
too weak to stimulate aggregate growth.24 Therefore, even with the rapid growth of both

22 "By 1912, there were 20,749 Chinese factories employing seven or more workers. Even in 1933, after the peak of direct foreign
investment, Chinese-owned factories in the modem manufacturing sector outnumbered foreign-owned factories by more than ten to
one" (Dernberger 1975, 41). To evaluate the importance of forcign-owncd factories by their relative number, however, would be
highly misleading, because the average foreign factory was much larger than its Chinese counterpart. Even allowing for this, the data
presented ... indicate that Chinese industrial output was produced mainly in Chinese-owned firms in 1933'. Lippit (1987): 46.

23 Firstof all, behind the impression of growing governmental loans and foreign investment since 1895. China was in fact a capital-
exporting country and short offunds for further industrialization. This was because of the siphoning off of capital in indemnity and

t loan payments Cf. M. B. Rankin, J.K. Fairbank & A. Feuerwerker (1986): 52.; A. Feuerwerker (1983a): 1zI, 126; Feuerwerker
(1983b): 179, 206. The second problem was that of the foreign loans only 6 percent, and only 19.6 percent of foreign direct
investment went into manufactunng industries (J. Chen (1979): 363]. Thirdly, in spile of the amount of foreign capital, these
industries themselves failed to attract the domestic funds of Chinese landlords, pawn-brokers and rural money-leaders. One of the
reasons, according to J. Chen ((1979): 363], was that the profits rates offered by tne manufacturing industries compared unfavourably
with “"the prevailing rates of interest, rent and commercial profits”, and this made industrial investment singularly unattractive to
landlords and money-lenders in villages. Fourthly, even with the emergence of a modem money market (Feuerwerker (1983a): 39;
51983b): 101) in Republican China, financin% for industrialization or manufacturing had never been the major function for either
oreign or local banka (Feuerwerker (1983b): 1991. The foreign banks were mainly founded to facilitate trade and other international
operations (such as foreign exchange, land speculation at the treaty-ports, and of course acting as the bankers of Chinese banks and
money-shops) (Feuerwerker (1983b): ibid.], while Chinese banka accepted deposita from businesaes and wealthy individuals to be
invested in government bonds, commerce, land and other banks (Feuerwerker (1983a): 101; Bergere (1983): 749-750]. Finally, the
small amount of capital available and its "misuse for administration, warfare, commerce and excess consumption™ further aggravated

the imbalance of the invested sectors (J. Chen (1979): 367].

24 For instance, under the Japanese embargo, the Northeast, during its most rapid growth in the 1930s, became an enclave “"with no
significant economic linkages" to China proper (Lardy (1987): 148). However, from the historical perspective, these former treaty-
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Chinese and foreign enterprises, the modem sector in China before 1937 was too weak.5
Unfortunately, international and civil wars, from 1937 to 1949, seriously exacerbated these
long-term structural problems [Cf. Lardy (1987): 144-150], As a result, China's pre-modern
economy was near collapse, when the Communist took control of China from the Nationalists

in 1949.

11.2.B. THE DEVELOPMENT OF LAW UNDER THE PRE-1949
REPUBLICAN GOVERNMENT

Legal reform during the period had positive effects on the interactions of formal and informal
regulation, and accordingly of the state and social relations. Because of the politic-social
elements previously mentioned, most of the government's energies, however, were to be
absorbed in the suppression of the warlords in favour of a central administration [cf. Tay
(1987): 564], even after it was established in Nanjing in 1927. This picture explains the
difficulty in re-building the Chinese state earlier in this century.

(i) Neglect o f Chinese Reality in Formal Legislation

It was also the humiliating defeat of the 1895 Sino-Japanese war which awakened
China's consciousness of her sovereign rights and therefore the necessity of modern law
reform.26 But at this stage, the newly drafted codes could be deemed to have "unwisely
neglected the realities" of Chinese practice and therefore were of little value [J. Chen (1979):
326]. However, before the fall of the dynasty in 1912, the civil code, the criminal code and
the code of criminal procedure compiled and promulgated still show the strong influence of

the old Confucian views,27such as the dignity of the throne and the respect owed to elders by

port cities provided the industrial bases for China's further economic modernization, as discussed in later Chapters, during 1950s and
* even 1980s. Accordingly, these imbalanced development and regional fragmentation were repeated in modern Chinese economic
history, and were one of major challenges for economic planning and management.

” The modern sector in China before 1937, “was only a thin overlay on the traditional economy and a portion of it was also enclavelike,
with raw materials imported from abroad and finished goods, such as cotton textiles, exported to international market. In short, most
of China was almost untouched by modern industry" cL Lardy (1987): 148.

26 Externally, Japan's success in cancelling all consularjurisdiction within her territory soon set an example for China. Domestically,
the waning Ching imperial authority after the Boxer War softened the resistance to law reform. J. Chen discusses how a new Bureau
of Legal Reform, which later naivel cogpied Japanese laws on corporation, navigation, stocks and bonds, bankruptcy, etc., was
created during 1901-02. Cf.J. Chen (1979): 326.

The liberal trend in modern law reform, e.g., before 1907 two ministerial memorials advocating the abolition of torture before trial
and the extremeéy cruel penalties, was attack by conservatives, as they argued in defence of the Confucian tradition which they called
the “special conditions of China". Cf. J. Chen (1979): 327.
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the young and to man by woman [Cf. J. Wang (1988): 23-41]. After the victory of the
revolution, the codes mentioned remained in force [Cf. Deutsch-Chinesische Rechtszeitung
(1911-13); Chinesisch-Deutsche Gesetzsammlung (1912-13), only the parts "which obviously
contradict the republican polity" being deleted [J. Chen (1979): 327], in the period of
transition from 1912 to 1915. It was only between 1929 and 1935 that the Nationalist
government brought to fruition the work on various drafts and provisional codes. However,
the government paid the price for the historical credits of the uncompleted law reform under

the late Qing dynasty and the warlord-related regimes.

For example, the Civil Code, largely based on the Swiss Code of 1907, won special
praise from Roscoe Pound when he acted as an adviser to the Nationalist Ministry of Justice
in Nanjing in 1946 [Tay (1987): 564-565]. However, the neglect of Chinese reality
mentioned above remained a major legislative problem. Pound himself in fact did not
promote the direct adoption of Western legal principles in China. In contrast, he argued that
the Chinese should experiment with Chinese materials for solutions to Chinese problems [X.
Yu (1989): 34]. Thus, as regards the legal construction during the period, it is clear that the
government and other revolutionary regimes paid more attention to the power structure of the
state than to the structural changes of the society, and more to the ruling and administration
of the state than to the relationship between the state and society. The bureaucracy within the
transition only proposed legislation by taking over existing proposals of the last regime.
Another example was the repeated changes in the various constitutions before 1937 due to
different political uncertainties. Thus, the background of the Republican legislation provided
an uncertain concept of rights and duties of the citizen, as espoused by "nationalism" - the
laws of GMD government protected "only those individual interests which did not run
counter to the interests of nation as a whole" [J. Chen (1979): 328]. Therefore the legislative

techniques used in the earlier century have been criticized as well.28*

28 J. Own hu criticized. Vhal were the ielereete of the nation aa a whole and who could dartna then? Without a conatitution. the
K‘roccaa of legialation waa unavoidably anoraaloue. Thia waa the caaa with all the legialalion of the Pelting [Beijing] aa well aa of the
anking (Nanjing) governmenta”. (J. Chen (1979): 328)
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(i) Influence of Informal Norms ofthe Confucian Tradition

On the other hand, the legal practice and judicial independence, although making
significant achievements, also confronted serious challenges. As J. Chen has explained the
picture under President Yuan Shih-kai's regime: "the modern courts accepted bribes and bent
the law, turning judicial independence into a farce” [J. Chen (1979): 329], because of a
serious shortage of trained personnel2and of financial resources®which might help keep the
personnel above corruption. Another serious and continuing influence since the President
Yuan period in 1912 was that he attacked the principles of judicial independence on moral
and pragmatic grounds and hoped to strengthen the control of the leader himself [J. Chen
(1979): 329]; this thereafter brought back the reign of virtue of the Confucian tradition even

after the revolution.

Since the 1912 Provisional Constitution after the Republican revolution, all Chinese
citizens, in theory, were equal before the law , but in practice, the Confucian reign of virtue
and ethics continued to play its role in both legislation and administration of justice. For
instance,

"During both the Peking and Nanking government periods, people who possessed
power or social status, like the gentry under the old system of justice, were treated le-
niently by the law; this leniency usually took the form of suspended sentences when
other people of power and social status were willing to pao [bao] them (a form of bail
without paying money and guarantee of good conduct in order to secure the release of
the convicted).” [J. Chen (1979): 330]

Nevertheless, an eye-witness, the jurist F. Michael, made certain positive comments
on the legal development during the period.3L However, it is still difficult to prove how far

the reach of these effects were.2

- Thu would be « eerioue problem in Chineec Ieﬁal reform for the poet hundred yenre given the huge eize of the country: (According to
Wang Chung-hui'a autistic*,) China had leaa than 1000 trained judge* by 1926. and (according to the Shanghai Year Book of 1936,)
there were only 1174 practising lawyers (including sixty-six” foreigners) in that treaty port where most Chinese lawyers were
concentrated éJ Chen (1979): 3281. Furthermore, many of them educated at institutions other than the law schools, were poorly
qualified and escnbed as dlsorderly (ibid

n E.g., sometimes even a strike by the judicial suff happened. Aa J. Chen pointed out: “Like other government employees the judges
were not paid regularly, and so in November 1921 they and their colleagues went on strike." See J. Chen (1979): 3

31 F. Michael has noted, “... Orderly legal administration was growing, and in time the remnants of traditional moral beliefs might have
been fused with the interpretation of modern law." Cf. Michael (1962): 134.

32 History then left some unanswered questions as to legal development: "Perhaps the most imporUnt accomplishment of the Nationalist
Government was the creation of a system of modem law codes, codes of procedure, and a system of law courts, which began to
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11.2.C. The Survival of Traditional Legal and Social
Institutions
Considered overall, judged by most scholars, the reception of European law in China until the
expulsion of the Nationalist government in 1949 was not a success.33 However, this left a
good question for examination in relation to the development of the reception of Nationalist
law in Taiwan after 1945 (Cf. Sections 11.3 & 11.4). Nevertheless, the new legislation and

institutions set up in the period still had their impact on the later legal development in China.

In addition to class interest** three basic social and political elements had decisive
roles in the development of the legal reform before 1949. The first was the factor offoreign
policy.® Historically, a decisive shock was given, as already mentioned, in 1895 by the
defeat in the war with Japan, a country which had recently adopted a new constitution and a
legal system based on western models [Bunger (1981): 70]. Because of those influences
from foreign poiicy, those in power did not take the nature of China's society and its social
structure into account when they proposed any legal reform [Cf. Section 11.2.B, also Bunger

(1981): 70-71],

Secondly, during those warring years before 1949, large parts of China were governed
by warlords in defiance of the supposedly national authorities and without reference to the
new laws they had promulgated [Gellhorn (1987): 4], and this criticism is made by the PRC
scholars today of the legal system during 1911-1949 [E.g., Wu Jianfan (1983): 4-5].

Finally, the third social element of the legal reform during the period was the divorce

of the rural areas from the urban areas with more industrial bases, and of legal implemen-

function and 8rew in importance, and, if given time, might well have led to the establiahment of a society based on the rule of law.”
F. Michael (1962): 133.

33 Eg. F. Michael (1962): 132- 134; alao A.E-S. Tay (1987): 564-568; and. K. Bunger (1981): 69-71.

34 China became an under developed country in the late imperial era, "bccauae the internal of the gentry daas waa in preserving the
status quo, bccauae the economic and social changes associated with economic development would have undermined the social order
that provided everything it wanted” [Lippit (1987): 98).

33 The idea of reorganizing the political and legal system upon a Western model, during the later years of the Qing dynasty, was
triggered in China solelty by its situation in foreign relations, for the military defeats after 1840 combined with the uncontrolled set-
ort

tlement and activity of foreigners in the country had their effects.
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tation from the social reality. On the one hand, the Nationalists unified China only in name
because of the military reality; and, on the other hand, the rules of the Nationalist modern
codes were not always accepted by the Chinese people. Though no longer preserved by an
educational system and an elite brought up in it, practices based on the moral code, or the
traditional li (rites), before 1911 lingered on even in the cities. In fact, modem legal
stipulations which ran counter to customary rules were simply not applied because of social
disapproval. For example, the law of inheritance and other rules,36especially in the fields of
traditional family law. This social context is generally accepted by scholars. Thus, during
this period of Nationalist rule, China did not have a unified legal system, and surely, not an
effective one, either [E.g., Wu (1983): 5]. Nevertheless, in the background during this
transformation period, the serious contradictions between the formal and informal systems of

law, and between the modern law and the traditional legal-social ideologies, were obvious.

These three political-social elements explained the setbacks faced by the authorities
of government, the inefficiency of its legal reform, and the lack of modem legal conscious-
ness of the people. Thus, from the Opium War (1839-42) to the Liberation in 1949, Chinese
society and its living conditions were certainly no better.37 Indeed, after the fall of the old
order, citizens did not become any more aware of citizens' rights under the law of the 1911-
49 period [Michael (1962): 134], while the social structure and social relations remained in a
continued uncertainty,3 including the same "feeling of uncertainty from the new statutes",
which were the feature of the Qin's Legalist regime (cf. Section 1.4.B). In addition to this
uncertainty, the lack of legal consciousness among the working classes also expressed a
serious strain, as described—"Justice was a luxury of the well-to-do, and in every sense the

poor and landless peasants were victims" [Lippit (1987): 49]. Thus, by 1949, China not only

36  Michael analysed this dearly: *linearrv the French jurial. who wrote the heat known book on Chinese law, given examples on the law
of inheritance and other rules that could not be applied becauae of social diaapproval”. F. Michael (1962): 134.

Lippit has noted, “Life for a majority of theé)eaaants remained marginal, famine remained endemic. Bandits roamed the countryside
and in some areas were so well organized and powerful as to place a tax on the harvest" Uppit (1987): 49.

M However, up to 1949, China remained as a country with under development characteristics, as analysed by Lippit, "Given a
succession of weak and corrupt governmems, warlords dominated various regions; in such places as Sichuan they collected taxes
many years in advance (Buck 1968, 328). The central government continued to rely heavily on tax farming for its revenues; in view
of its weakness, those who obtained the rights would squeeze whatever they could obtain from the peasantry, remitting only a small
Fleég%gtagg to the government (Chen 1973, 74). In much South China at least tenancy appears to have been increasing.” Uppit
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had acquired all of the characteristics associated with under-development, but also was
confronted with the inefficiencies of the legal modernization and the serious lack of legal

consciousness.

Unfortunately, from the turn of the century, through the building of the first
Republican state in Asia in 1912, until 1949, the copying or importing of western law
hastened ahead of any hopes for modernization of China, without any caution as to whether
the step was justified or even necessary.3 Thus, the end of the Chinese old order during the
1911-1949 period also resulted in the fall of the legal reform established since the later years

of nineteenth century.

1.3 ECONOMIC CONTROL, FOREIGN INVESTMENT AND LAW AFTER TRANS-
PLANTING THE PARTY-STATE TO TAIWAN IN 1949

At least two points in post-1949 history of the Nationalist regime in Taiwan have been

different from that of pre-1949 in Mainland. The need of re-building a strong central

administration came first of all from the lessons of the defeat in the civil war. Secondly, for

both coercive control and efficient administration, informal governing through a party-state

mechanism has played a more active part than ever before 1949.

After the Second World War, Taiwan's economy was roughly restored to the pre-war
(Japanese colonial) level by 1952. From 1952 to the end of 1990, the economy was
transformed from predominantly agricultural to manufacturing and services based, while
keeping its foreign debt very low and improving its distribution of income. Exports have
been the prime engine of economic growth (thus up to 1988, Taiwan's foreign-exchange
reserves exceeded $75 billion—the largest after Japan's in the World—and its foreign debt was

a meagre $2.9 billion).8 At the end of 1991, foreign-exchange reserves of Taiwan has

39 A* the historian J. Chen put it: "Without exception, the gantry.military alliance laid bare in its important policy statements a
dismaying ignorance of the politics and law of China and the Weal. When this intellectual deficiency was linked up with Eractical in-
terrata and power, the opposition of the alliance to what it regarded as unacceptably new hardened to become a stumbling block in the
way of China's progress towards modernity" [J. Chen (1979): 331)

40  See The Economist (London), 5*11 Mar., 1988, ‘A Survey of Taiwan*.
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further exceeded beyond $100 billion as the number one in the world, while Taiwan has not

been a member state of the General Agreement of Tariffs and Trade.

Furthermore, although the ROC was established as a constitutional democracy [Cf.
the Constitution (1946)], for the sake of the survival and development of the ROC, the
Nationalist government in Taiwan has, over the past 45 years, remained both authoritarian
and flexible in nature. Moreover, it has achieved this development against a background of
international diplomatic isolation. The prosperity of Taiwan, and the fear of Chinese re-
unification under Communist sovereignty, has assured the Nationalists of a measure of con-
tinued popular support.4r* Especially, in the domain of economic development, the authoritar-
ian administration has still assumed its leading role through the informal regulation behind,

and beyond, the statutory framework.

11.3.A. Administration and Task of National Survival

The origin of industrialization on the island and the changes in the relationship between the
different regimes and the society, both before and after the wars, were interesting in
themselves in explaining Taiwan's economic development. Among these, the high degree of
"flexibility" in developing these political, social, economic and legal mechanisms plays the

key part in Taiwan's national development.
(i) The Need of Re-building ofthe Central Administration

During the Japanese colonial period, 1895-1945, the foundations were laid for
Taiwan's rapid economic growth and the relatively smooth structural change of its post-war
economy [cf. S.F. Lee (1991): 191-198].4* It was also during this period that social, political
and economic conditions [Gold (1986): 32-46; S.F. Lee (1991)] were created by means of

This popular support for the KMT (Nationalists) has been gradually declining, especially in the past three yean. It is worth
mentioning that in the December 1986 elections, the fledgling opposition party, the Democratic Progress Party (DPP), did secure
almost one quarter of the votes cast, with a significant improvement on the ‘tangwais' (literally 'those outside the KMT Pa[try*)
showing in the last elections in 1983. See FT.L (London), 15 June, 1988, Taiwan wrestles with reform of democracy'; also, The
Economist (London), 5-11 Mar., 1988, ‘A Survey of Taiwan'".

L Reynolds has asserted, thst the Japanese colonial policies were much more development-oriented compared with those of other
g(il(%r;ial p%vﬁrgb L. Reynolds, The Spread of Economic Growth of the Third World. 1850-1980', (1983)//. of Economic Literature,
» pp. 941-80.
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which Taiwan was able to pursue an outward-oriented strategy of development in the 1960s
and 1970s [S.F. Lee (1991): 187-198; also, Li (1976): Chapter 2, pp. 12-19; Li (1990): 3], In
short, Japan created the basic mechanism [cf. Gold (1986), pp. 43-46] by which the
Nationalist government was able to take over and manage effectively the agricultural
development of Taiwan. The rise in productivity during this period also provided a source of
wealth which could be utilized by the government in its drive to Taiwan's post-war
industrialization. On the other hand, the Nationalist government took over the then existing
rural infrastructure and an initial industrial base, but later introduced changes and refinements

to make the system respond to "Taiwan's own needs" more than, of course, Japan's.

Since 1949, when the Nationalist central government was defeated in China's civil
war and moved itself to Taiwan, the ROC has been engaged in a continuous struggle for
survival. Internally, it faces potential resistance from the Taiwanese islanders (80-85% of the
total population43) whose ancestors migrated from the Mainland to Taiwan about four
hundred years ago, and a potential military threat from the mainland Communists as well.
Externally, besides a constant challenge by the Communist regime to its legitimacy, the ROC
has faced a serious crisis of "international de-recognition",44 particularly after October 1971,
when the ROC was expelled from the United Nations, of which it was an original member,
and replaced by the PRC. Subsequently, the ROC (Taiwan) has also lost its seat in
international organizations such as the International Monetary Fund and the World Bank.
One notable exception is the Asian Development Bank, where Taiwan (the ROC) and China

(the PRC) are both members.%

43 More thin 1.5 million people under General Chiann K'ni-Shek lied in the two Venn period that culminated in the foundation of the
Communist People's Republic in the autumn of 1949. Then they joined sn existing #opulation of about 6 million Taiwanese. Cf. The
Economist (London). (5-11 March. 1988): A Survey of Taiwao"; see also Gold (19ft6): 54-55.

44 Toward the end of July 1991, the ROC only maintained full diplomatic relations with about twenty-nine countries, most of them small
and uninfluential. except South Africa and South Korea. Cf. Asiaweek (Ya-Zhou Zhou Kan). (28/July/91): 25. Moreover, none of
those countries can be guaranteed never to switch.

Up to 1988, according to the Nationalista, the ROC still maintains its seat in only ten inter-governmental organizations. See Chinese
Yearbook of International Law and Affairs (Tatwan), Vol.6 (1986/87), Taipei,j>. 322. As to the case of the Asian Development Bank.
Taiwan had. since China's accession, boycotted meeting until March 1988, when the government (President Teng-Hui Lee)
announced ita decision to send representatives to ganicipate in the 1988 Annual Meeting in late April. See 'Official Transcript of the
Press Conference ofPresident Lee on 22 Feb., 1988', Government Information Office, Taipei.
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In sum, the efficiency of a military-economic running authority is the first task for the
Nationalists after the civil war. Despite its shortage of diplomatic partners, Taiwan is by no
means restricted in its economic dealings. On the contrary, the diplomatic setbacks prompted
the initiation of a "self-reliance™ campaign, in which both the government and the private
sector joined in a concerted effort to promote strength and stability through economic
development and progress.

(ii) importance of Informal Regulation

The operation of the economic strategy indicates that the ROC's foreign policy has
been transformed under the notion of "economic developmentfirst",46this provides a parallel
contrast to China's strategy since 1976. As a foreign policy instrument, Nationalist China's
economic strategy has two main types of objective: 'political objectives'47 and 'economic ob-

jectives'4s

Also, benefited from this economic strategy for survival, the importance of informal
regulation and norms have greatly increased. Internally, this economic strategy was to build
Taiwan up as 'a model province of China'49 based on Sun Yat-sen's The Principle of
Livelihood [Cf. Section 11.2.A], and externally, to reach the status of a developed country. It
is only through the understanding of these objectives that one can explain why a military and
authoritarian regime had to make long term compromises with the unarmed population, given

the fact that strength of the GMD regime vis-a-vis its own society contrasted greatly with its

46 This economic strategy was not an entirele/ new device introduced after the UN debacle already mentioned; however it was only as a
result of the de-recognition crisis that the [ull ran"e of this strategy was envisaged. On the contrary, it can be traced back to the 1960s
when Taiwan, with its increased economic capability, began to launch its 'Overseas Development Assistance' programme, directed at
the less-developed world. However, the economic strategy of the 1970s envisaged exchanges, not only with the less-developed
countries but also with the ‘developed’ ones, having the clear purpose of achieving a dynamic flow of trade inter-dependence.

47 The political objectives of the economic strategy are at leaat four in number after 1949: how to safeguard the survival of the ROC as
well as of the mainland emigrants on Taiwan; and how to safeguard the physical existence of Taiwan island as an independent entity
free from outside (especiaII?/ Communist Chinese) influence are two mam objectives for the Nationalists. Then, bow to preserve the
traditional Chinese way of life, namely, the continuation of Chinese culture and history, and the standard of living that had been built
up in Taiwan is the ideological issue. Finally, to promote the possibility of any future political contacts (official ties) between Taiwan
and its trade Fartners, through the existing (unofficial) trade relations. Obviously, the last objective is a mixture of political and
economic goals.

48  Closely intertwined with these political aims, the economic objectives of the isolated island were: to promote Taiwan's economic
strength, stability and growth, and to upgrade its industrial structure, snd to reach economic self-sufficiency, by attracting foreign
investment and technology in more sophisticated industries.

However, the movement of Tsiwan's Independence’ from China has been seriously prohibited by the Nationalist government since
1940s. Cf. Art. 2 of the 1987 National Security Law.
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weakness and dependency in the international sphere; and why the flexibility of development

policy and efficiency of its bureaucracy are necessary.

11.3.B. Authoritarian Rule and the Informal Regulation: Re-Building of the Party-State

To the Nationalists, the way to settle the dilemma between the formalization of a strong
central government and an efficient ruling was to expand informal sector in administrative
operation beyond the constitutional limits. In the organizational context, the exercise of state
power takes place through an institutional framework which pervades the society far beyond
the 'government’, the "party-state (dang-guo)", in which both the political and economic
spheres are under the control of an executive authority.50 The role of the ROC 'government'
is to give formal legitimacy to its economic legislation, which is lacking in the purely party

mechanism.

Among the five Yuans of the central government, the posts of both President and the
Premier are the key parts of the administration of the party-state. Since April 1948, with the
enactment of the 1948 Temporary Provisions (480510) mentioned earlier, the President has
been granted a wide range of emergency powers. The Executive Yuan is the Cabinet, with a
range of ministers and commissions, which is appointed by the President and whose own
head is the Premier. Furthermore, its Executive Council formulates policy and decides
which laws, bills, and other matters are to be submitted to the Legislative Yuan for

approval.3L

The Legislative Yuan is responsible for legislation, approving the budget, supervising
government officials, and so on. Thus, the Executive Yuan must gain the Legislative Yuan's

approval for all substantive laws needed to govern the country, according to the Constitution

50  Thun, T. Skocpol'i definition at the Slain cornea done to ihin reality of Taiwan: the »tale ia *a MI of adminiitralive. policing and
military organizationa headed, and more or leaa well coordinated by, an executive authority” that controla a specific territory. See T.
Skocpol (1979): 29; also cf. Section 1.3 of thia atudy.

31 Art. 38, the Constitution (1946)\ also Cf. Kwang-Hwa Pub. Co., Government System, the ROC, (Taipei: 1981), p.10.
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(Article 57). However, the Executive Yuan, in reality, can gain the Legislative Yuan's

approval with ease through the "party-state™ structure.

Under Nationalist rule there are parallel party and state structures at all levels—
national, provincial, county, municipal, and district. This ensures firm party control. Thus,
according to T.B. Gold, in Taiwan all major governmental policy decisions, including
legislative decisions, are generated or approved by relevant party organizations [Gold (1986):
59]. The best example of these "party-state” relations is the National Security Conference
(the NSC), a coordinating body for administrative, policy, military, and security
organizations, directly under the President of the ROC. In reality,® and according to the
law,33 the National Security Conference is the highest government decision-making body.
Furthermore, in order to harmonize decision-making and policy-execution, the membership
of the NSC, the five branches (Yuans) and the ministers overlaps extensively.3 The same
people appear often in more than one of these institutions. Moreover, for the same reasons,
the incumbents of these offices are also members of the powerful Standing Committee of the
Central Committee of the GMD (Nationalists), which plays a key role in the party-state
structure. After 1949, with their enormous party and state bureaucracies, military machine,
security network, industrial assets confiscated from the Japanese, and with the American
government insulating them from external enemies, the Nationalists controlled the situation
in Taiwan to a degree they never approached on the mainland [Gold (1986): 64]. More
importantly, there is a high degree of coordination in the different social control functions

exercised by the different institutions under the central party-state.

Throughout the ROCs history, the Legislative Yuan has generally had the role of
legitimating the Nationalists rule. It is only by the 1980s that this Yuan began to assume a

greater importance in monitoring the administrative activities of the executive, and gained

32 E.g, 00 27 February. 1991, the 1992 General Budget of the Central Government proposed by the Executive Yuan waa sent to the
National Security Conference for ita examination and approval, which resulted in four deciaiona made by the Conference. Central
Daily News (IE, Taipei) (let March, 1991): |.

53  Provision 1V, Temporary Provisions (;948).

34  E.g.CmlrmIDtilyNiwit1st March. 1991): 1
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some limited but increasing law-making rights. However, in most cases, these limited law-
making rights of the Legislative Yuan are no more than those of "approval”, or "approval
with amendmentl,53 not "initiation". There are several reasons for this. First, as T.B. Gold
has argued, the Nationalists have maintained their dominance by freezing the membership of
three parliament-organs [Gold (1986): 61]. In fact, up to the end of 1990 there have been no
general elections (only a few partial elections) in Taiwan for four decades. Secondly, the
party members in the Legislative Yuan, which hold the majority of all seats, have to support
decisions made by the Standing Committee of Central Committee. The final reason is that the
expert drafters are within the party and state legal bureaucracies [Cf. Articles 57, 58, and 63
of the Constitution (1946)]; while such expertise is lacking in the Legislative Yuan before the

mid-1980s.5

1U.C. An Institutional Analysis of the Interaction Between Law and Economic
Administration
Up to the 1990s, the government has succeeded in piloting Taiwan to levels of economic
development that are almost unparalleled in the region, and certainly beyond the reach of
even the most advanced of Mainland China's special economic zones. A framework of
economic laws and institutional settings, from a historical-structural view, have been the
vehicles of economic development, through five distinct phases since 1945. However, a type
of economic discretion has been developed emphasising administrative, discretionary, and
conventional controls, while formal regulation based on explicit legal powers plays a

relatively little role.

55  One notable example was the Amendment ofthe Benktng Lew on 10 May. 1984. In this case, the struggle between 'interest gFroup' sod
‘anti-interest group' among KMT (Nationalial) legialative members led fo a masa of debating and negotiation on the draft. Finally an
Amendment came out after this struggle. See Economic Daily News (Taipei), Economic Yearbook of the Republic of China (1986)
(in Chinese, cited as Economic Yearbook 1986), pp.7-8.

N Cf., K.T. Li (1976), Ch.2, 'Law and Economic Development', pp. 12-19; Oold (1986), p. 59; and Economic Yearbook 1986, pp. 7-14.
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(i) Emergency Measures Increasing during Rehabilitation, 1945-52

In the early days of Taiwan's post-war rehabilitation, when agricultural and industrial
production had not yet been restored, there was a serious shortage of goods, and inflation was
rampant.5/ With the rapid population increase, there was also an extremely serious
unemployment problem. In the face of this threatening situation, the government shifted its

priority to price stabilization in order to combat inflation.3

After the Japanese surrender in 1945, the Nationalist Government sent forces to take
over the island of Taiwan, and has since ruled the island as a province [W. Cheng (1991)].
Accordingly, all the ROCs statutes and regulations enacted from 1920s to 1940s were
'suddenly" thrust upon Taiwanese islanders after Japan's fifty-year period of rule had ended.
These laws imposed from above continued in force after the Nationalist Government
relocated itself in Taiwan in 1949. A number of laws of an economic nature were thus

introduced into the island.®

In addition to the imposition of those laws, the other main legal characteristic of this
phase was the increase of the state's emergency measures, including both legislative and
administrative measures, because of the continuing civil war. Special regulations governing
agriculture, mining, industry and commerce during the period of the civil war were effected
in order to stabilize the economy. So were several administrative agencies.80 The expansion

of administrative regulation of business was obvious during the period.

57  Commodity prices sky-rocketed by as high as 33% each year earlier in this phase. ’Inflation’ has been regarded as the first enemy in
the Nationalist development policies, for an uncontrollable and sky-rocketing price was the main reason for ICMTa defeat in China's
E:Zi\iil'\xvar i{]gégglg. IToday, Taipei is proud of its control on commodity prices as the head of the world. See Central Daily News (IE),

ay. , p.l.

58 Every effort was made to achieve post-war rehabilitation. Currency issues and government budget were placed under strict control,
and by 19S2, agricultural and industrial production were already restored to pre-war levels.

59 Including the Civil Cot» (1929) (290523); the foul special laws regarding Civil Maltera -lhe Company Law (1931) (291226). the Law
of Negotiable Inurumenu (1929) (291030). Maritime Law (1929) ?201230). and Imurenca Law (1929) (291230); lha Trademark Law
(1930% (300506); Ike Patent Law (j944) (440529); the Banking Law (1931) (310328); the Income Tax Law (j943) (430217). Other
regulations governing mines, forestry, water, fishery and land were also introduced [Cf. Appendix B].

Including the Taiwan Production Board (TPB), the Sino-American Joint Commission on Rural Reconstruction (JCRR) were
established in 1948-9 to stabilize the changing programmes of economic development [Clark (1989): 162; Gold (1986): 65-66). For
the same reason, the Economic Stabilization Board (ESB) was established as a macro-economic control body in 1951 on American
advice (Gold (1986): 68-70).
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(ii) Dominance ofthe Party-State: Land Reform and Import-substitution Policies, 1953-60

A series of land reform measures created a system of small-holder private agriculture
in the early 1950s. In order to utilize its limited resources efficiently,6l the government
commenced from 1953 a series of Four-Year Economic Development Plans, of which two
during this phase boosted agricultural and industrial production. In this phase, the
government adopted a policy of "import-substitution” since most equipment and raw
materials required for industrial construction were largely imported.62 The exports in this
phase were chiefly agricultural products and processed agricultural products. Foreign trade

was constantly in deficit.

The success of the land reform programme carried out in Taiwan was based on three
laws.63 Along with this programme in the critical 1950s, the Nationalist regime, guided and
supported by the USA, institutionalized the structure of the "Party-State" within which
Taiwan's economy, society, and politics would evolve. The Nationalists penetrated society to
the level of the residential neighbourhood, village, school, and large work unit [Gold (1987):
59-64]. As a result, the party-state dominated the economy, and also controlled relations
with the outside world. Accordingly, it selected its "cronies" to become industrialists and
made sure that they depended on the state for capital, foreign exchange, equipment, raw

materials, energy, and docile labour (Cf. Sections V.3.B. & V.4.B. below).

Meanwhile, in addition to the land reform programme, the influence of the US aid
mission through the JCRR programme®4 created a favourable climate for private investment
by liberalizing economic controls and reducing bureaucracy [Clark (1989): 162-163; Gold
(1986): 65-66]. Subsequently, the Statute for Investment by Foreign Nationals (the 1954

61  With American financial aid amounting to US $100 million on average each year (1951 to 1965). in conjunction with the financial
and economic coordinative measures taken by the government, commodity prices gradually stabilized [Clark (1989): 168 and 170-
171; Gold (1986): 68-70).

62  For a detailed discussion of the background of this policy, see Sho-chieh Tsiang, Lessons from the Economic Development of Taiwan,
(1985: Commonwealth Publishing Co., Ltd., Taipei?; p.154.

63  Thene were: the Suiult far «educriott ofFarm Rant to 37.3 Parcant (j931) (510607); the LarU-to-tha Tillar Statuta (1933) (530126);
and the Statutefor the Equalization of Urban Land Rights (1934) (540826).

64  The essence of the two plans of the ESB in this phase wss the linking together of applications for Finance from the U.S. Agency for
International Development (AID). AID also gave its advice and backing to the economic institutions established by the government.
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SIFN) (540714), the Statute for Investment by Overseas Chinese (the 1955 SIOC) (551119)
and the Statute for Encouragement of Investment (the 1960 SEI) (600910) were promulgated
in order to promote this investment climate and economic development. The Nationalist
Government tried to induce development by enactment of these coveniently-made laws and
administrative measures, such as a 19-Point Programme for Financial and Economic Reform

[Clark (1989): 174-175; Gold (1986): 77-78].

fill) Protectionism and Exports, 1961-72

The 3rd (1961-64), 4th (1965-68), and 5th (1969-72) Four-Year Economic
Development Plans were fulfilled during this period of "self-sustained growth" pursuing
"stable but rapid" economic development. However, this did not entail abandonment of the
tight controls of imports. In order to restrict the possible adverse impact of the termination of
American aid in June, 1965,66 the government took a variety of renovating measures in
addition to those already implemented in the late 1950s. These administrative measures
could be seen to have been the origin of the later-criticized "protectionism™ [M. Hsing
(1991): 78-81]. This expressed the contradiction between short-term economic perspective

resulting from administrative convenience rather than a long-term structural perspective.

Meanwhile, the government encouraged savings, foreign and domestic investment
and exports.86 The Third Four-Year Economic Plan (1961-4) incorporated the 19-Point
Programme as well as the 1960 SE1, which offered incentives to stimulate private investment.
The State took other measures to promote the private sector, such as establishing the
Industrial Development and Investment Centre and the China Development Corporation,
which also had the GMD's party capital invested in it [Gold (1987): 78]. Furthermore, during

66  According to Profeuor Taiang, the accumulation capital in Taiwan before 1963 relied heavily on foreign aid and foreign capital:
before 1962 foreign capital was between 30%-50% of total capital. Tiiang (1985): 165.

66  With rapid economic growth and ample labour supplies, productivity sharp[I%/ increased and. in turn, labour costs, which provided
Taiwan an “international comparative advantage4 until the 1980s, ‘dropped. Stability in international commodity prices further
stabilized the commodity prices in Taiwan. Also, inflation no longer constituted a threat to the island economy, thereby enabling
industry to plan ahead and make long term investments in accordance with the principles of sound business. This factor has
contributed significantly to the rapid economic growth Taiwan has experienced in the recent past.
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this Phase, those laws of an economic nature already mentioned were amended;67 to
symbolize the government's implicit acceptance of the fact that "Taiwanization of the
Nationalist laws through limited revisions" would be necessary for further economic
development. A wide range oflegal reform, in both the civil and commercial fields, had been

lacking even after two decades since 1949.

In September 1963, to prepare for AID'S impending withdrawal (moved up to 1965),
the government merged the Council on US Aid (CUSA) into the new Council for
International Economic Cooperation and Development (CLECD) under the Premier [Gold
(1986): 78]. The CIECD continuously improved the investment climate as the situation
demanded. The 1960 SEI, a useful mechanism, had been revised thirteen times by 1985 [cf.
Chapters IV and V]. It was supplemented by frequently updated categories and criteria of
strategic productive enterprises singled out for special encouragement under the executive
authorities. In addition, the Statute for Technical Cooperation (the 1962 STC) (620808), the
Securities Exchange Act (1968) (680430) and the new Income Tax Law (1968) (571230) also

promoted favourable changes for Taiwan’s economic environment during the 1960s.

(iv) Expanding Administration and Industrialization, 1973—1985

During this period, three Economic Development Plans were implemented (1973-76,
1977-81, and 1982-85). However, the 1973 oil crisis had an extremely adverse impact on the
exports of Taiwan. Meanwhile, commodity import prices rapidly reached even higher levels.
Declining exports and decreased interest in private investment seriously threatened economic
growth. As a result, on the one hand, the government commenced the Ten Major
C\onstruction Projects in 1974, whereby the investments by the government and government
corporations considerably increased, partly making up for increasing exports and private

investment. On the other hand, as commodity prices stabilized, the government took

67  Cr. Herbert HP. Me, "General Feature, of the Law and Legal Syalem of the ROC", in Mi (ed.). The Logoi ond Economic
Environment in the Republic of China, (1985: 2nd Ed.; Academia Si nice, Taipei), pp.1-33; pp. 17-20.
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measures to stimulate the economy [Clark (1989): 192-193; Gold (1986): 100-101]. Still, in

this phase, state intervention in business played the key part in Taiwan's economic growth.

Compared with the first oil crisis, the government well demonstrated its strengthened
capacity to deal with energy crises and recession in the second oil crisis triggered by the Iran-
Iraq war of the late 1970s. In 1984, as the world economy appeared to pick up, Taiwan again
greatly increased its exports. The substantial economic growth increased to 8.9 per cent and
commodity prices had remained stable based on inflation which averaged about 6.5%
between 1953 and 1989 [K.T. Li (1990): 1-2]. An important impact of this phase on the late
development of Taiwan was the expansion of the reserve of foreign exchange. Being quickly
accumulated, this reserve caused the increase of domestic currency-issue and high inflation

after 1985 [Hsing (1991): 79].

Facing the different tasks already discussed, the macro-economic control bodies
within the bureaucracy had been repeatedly re-structured since 1948-49, such as the Council
for Economic Planning and Development (CEPD) in 1977.88 In fact, the Industrial
Development Bureau under the Ministry of Economic Affairs (MoEA) has detailed power

over sector planning and execution.

After 1980, the CEPD began shifting the emphasis in industrial restructuring and
trade liberalization. In 1980 the State established a new type of industrial zone, the Science-
Based Industrial Park in Hsin-chu, which was designed as Taiwan's 'Silicon Valley', to offer
the same incentives as the 1960 SEI plus additional sweeteners [Cf. Section IV.4.A. below].
To restructure Taiwan's economy and to induce its trade and industrial changes, there are
frequent legislative amendments of economic laws [Cf. Sections IV.3; V.2], especially in the

fields of investment, intellectual property, and in 1987 deregulation of foreign exchange

88 In 1973, Ibe then Premier Cluing Ching-Kuo replaced the CLIECD with the Economic Planning Council (EPC). Later, however, the
real policy making power shifted to a new, five-man Finance and Economy Small Group of the Executive Yuan, headed by the
Central Bank Governor under the Premier. In 1977, the government terminated the EPC and the five-man small group and
established the Council for Economic Planning and Development (CEPD). which re-centralized power, taking responsibility for
macro-planning, setting priorities, coordination, and evaluation.
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control.8® However, up to the end of this period, the continuing of high exports and compe-
tition from other Southeast Asian countries explained the failure of the policy of upgrading

industries.

(v) Administrative Authority at the Crossroad, 1986-Present

Indeed, the unprecedented international context accelerates Taiwan's changing steps.
Even the issues of labour welfare and trade unions were pushed by American trade

pressure. 70

During this stage the governmental further developed its new capital and technology-
intensive industrial strategy, which has been not deemed so successful since the early 1980s,
based upon the principles of "zi-you-hua, guo-ji-hua, zhi-du-hua” ("Liberalization,
Internationalization and Institutionalization"). The requirement of "Institutionalization" has
shown the contradictions of administrative dominance in the past. The country had
completed its 9th Development Plan (1986-89), which focused on two major priorities:
expanding domestic demand and reducing the trade surplus [F.F. Chien (1989): 187]. It was
reported that in 1988 in correcting both of these macro-economic imbalances Taiwan
achieved substantial progress. For further development, the 1990 Statute for Upgrading

Industries (the 1990 SET) (901228) was promulgated to replace the 1960 SEI.

At the beginning of 1991, a Tenth Development Plan (1990-93) was surprisingly and
quickly replaced by a new Six-Year Development Plan (1990-96), which has set up not only
economic but also social, cultural and educational goals, including a "comprehensive national
health insurance programme, enhancement of social welfare and security programmes, and

improvement of environment protection, pollution control and ecological conservation"

69  The Investment Centre of MoEA, Menusl of Inveelment bﬁ Oversees Chinese end Foreign Nalionels in the ROC (Hum-chmio Whit-
kuo-jen Lai-hua-tou-zi Yao-lan), (1989: published by Jin-iih Wen-hus Press, Taipei) (hereinafter cited as 1989 Manual (Taiwan)],
pp. 183-185 and 214-213.

70  R.g., the open of more than one trade union in one company was one of the labour issues of Taiwanese-American trade negotiation.
Council for Economic Construction & Planning (The Executive Yuan, Taipei), A Study of Legal Issues of Taiwanese-American
Trade Negotiation (August. 1987; No. (76) 567-92), pp. 336-537.
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[FCJ, (17 January, 1991): 5], It has been pointed out by a top official that "reconstructing
economic and social order" is an essential part of the plan in the next six years, and that
promoting Taiwan as a major financial, transit, and high-tech centre in the Western Pacific is

the first goal [FCJ, ibid.].

1.4 THE FORMAL AND INFORMAL LAW UNDER THE NATIONAL-
ISTS: CHANGE AND CONTINUITY
In Taiwan since 1945, law constitutes not only an ideological device for creating legitimacy,
but also provides the essential channels to induce social changes and institutional
transformation. An attempt to analyze the role of economic legislation in Taiwan's economic
development is necessary to explain the basis of legitimacy and the role of law in Taiwan's
economic development. Indeed, for the past decades after 1949, the Nationalist China has
expanded the functions of informal regulation to a great degree to support the implementation
of development strategy. However, the contradictions between formal and informal law have

also produced many issues in the long term.

11.4.A. Combination of Formal and Informal Mechanisms in Legal
Change
From our analysis (cf. Section 11.3), the development of the legal framework of business in
Taiwan after 1949 has been influenced by three main characteristics: the national develop-
ment strategy; the localisation of the Nationalist laws; and, the influence of American
commercial law. These three characteristics also explain the general nature of private
business environment in Taiwan.

\
First, the task of national survival (cf. Section 11.3.A) explains the ROC's policy: the

"economy- and trade-first strategy", has aimed at placing Taiwan deliberately at the centre of
trade relations between the developed and the less-developed world.7L In this regard, the

71 The reason for this strategy ia to try and cataMish Taiwan's indupmsmbiUty to many oaliona and economies and thus create an
economic basis for continued political independence. It is through this strategy that the ROC is slowly setting up its own pattern of
trade inter-dependence, linking itself and its future with the world economy while, at the same time, searchmg for a national self-
sufficiency and an independent identity. President Lee indicated in the President Prcea Conference (22/Feb/88): ‘the entire ROC
economy is supported by foreign trade’. See the document of Government Information Office (1998).
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Nationalist officials hoped that the absence of a diplomatic life for the ROC could be made
less harmful to Taiwan's national economy and its aim of survival, since these could be
complemented by the island's intensive "unofficial" contacts overseas.7”2 Moreover, cross-
investment, i.e., both foreign investment inside the country and overseas investment, are
accordingly encouraged under Taiwan's diplomatic and economic strategy. The ROCs
unorthodox methods of diplomacy have indeed served to compensate, to a significant degree,
for its international isolation after the expulsion from the UN, and hence have ensured its
survival and economic viability. No one, however, could be sure of what this economic
strategy of the 1970s will achieve in the 1990s. Nonetheless, both international and domestic
legal principles have been treated in a flexible and informal manner subject to the overriding

administrative considerations ofsurvival of the regime.

Secondly, the localisation of the Nationalist laws has been the main legal
development since the end of the war. This was not only due to the change of the size of the
economy (from the mainland into an island), but also because of the change of social
structure from an agricultural-industrial mixture into a newly industrialised economy. Hence,
the basic laws adopted in the late 1920s and the early 1930s under the Nationalist
government had to be adapted to deal with the issues raised by international transactions, and
commercial laws had to be adjusted to be more flexible and practical in relation to local
conditions, especially in the field of foreign investment. This Taiwanisation of the
Nationalist law has been expanding not only in the civil legal areas, but also in the
commercial areas including patents, trademarks, copyright, the insurance and trading of
securities, bankruptcy, land, water, mines fisheries, forests, compulsory execution of judge-

ments, civil matters involving foreign parties, and arbitration.
t

Finally, given the fact that Taiwan depends closely on the U.S.A. in its external
relationship, the localisation of the old laws has always been influenced by the economic co-
operation and the trade partnership between two countries. Accordingly, the Anglo-

72 For example, even in 1989-90 Taiwan baa ueed Ihia alralcgy lo eel up a cloaer buaineaa tie with many European and Soutb-Eaat Aaian
countries, in order to search for more forei?n markets for Taiwan's goods and technolog{ and to strengthen Taiwan's international
i \¢

trade contacts, that is, to diversify Taiwan's foreign markets from the USA. See Asiaweek (Ya-zhou zhou-kan), (28/July/91): 24-26.
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American legal experience has often been referred to in the legislative process, especially, in
relation to the commercial laws and their amendments. Moreover, as we will discuss later,
most of the changes of laws, under the influence of the bureaucracy, have been based on
amendment rather than an overall restructuring of existing laws; on an omnibus legislation
accompanied by administrative rules to avoid a wide change of other related regulations.
Alternatively, special laws have been passed (such as (the 1960 SEI) (600910)) which
included "omnibus" provisions covering a wide range of topics (e.g., acquisition and use of
land; customs, duties and taxation; foreign exchange; intellectual property rights) but without
changing those related legal areas. These three characteristics discussed also explain the

general legal environment of foreign investment in Taiwan.

11.4.B. Administrative Authority Assuming the Legislative Role

During the 1950s, the Nationalist government already became aware of the
importance of the role of law in its development [Cf. Section 11.3.C.(ii)]. Because of rapid
economic growth, the existing laws had become inadequate and out-dated, creating great
difficulties for business operations. Hence, two approaches to resolve the problems were
adopted by the Nationalist government. These include a carefully planned programme for an
overall revision of the general fields based on both civil and criminal law. It also covers the
drafting of the laws and new regulations, omnibus or not, in specific areas, especially foreign

investment.

Although ordinary legislation is left to the Legislative Yuan, the Executive Yuan,
which is the practical administrative centre, is often the drafting body of legislation and may,
in certain cases, with the approval of the President return a bill passed by the Legislative
Yuan for re-consideration and revision [cf. Section 11.3.B].73 Therefore, in reality the

Executive Yuan, the administrative centre, plays a crucial part in the process of legislation.

73 Bills returned by Ibs Executive Yuan must be re-smnned by s two-thirds majority of ths Legislative Yuan in order to become law.
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In practice, the real legislative power is actually in the hand of the administration under the

central leadership within the party-state.

A model example of the legislative process in the ROC was the 1985 Amendment of
Trademark Law. The Legislative Yuan approved it, although many members criticized the
Amendment on the ground that it would protect foreigners more than the ROC nationals in
relation to trademark litigation [Economic Yearbook 1986: 10]. The legislative policy-
coordination was based on the ROCs economic strategy of that time—Taiwan had to get rid

itself of the image of ‘copycat in the international community, in order to promote its trade.

Hence, as a result of the party-state relations mentioned, the legislative process in the
ROC is as follows:
1. from the Executive Yuan:
Draft (the ministry or department appointed);
—> Coordination and Examination (Executive Council);
—> Legislative Proposal.

(The role of Party behind-the-scene is to coordinate the national interests and the
party interests in the legislative proposal.)7

2. to the Legislative Yuan:
Examination in Commission (the relevant Committee), three times;
--> Legislative Procedure (the formal Yuan-meeting), three times;
Approval.

éThe role of Party is to push the proposal through the Legislative Procedure with least
ifficulty.)’

3. to the President:

> Promulgation.3

T4 cr. Central Daily Nawi (international Edition. Taipei, cited u CDN(IE)). (01/Jun/ 88). p.1 The KMT Divinion of the Le(ielativc
Yuan to push through Five Legislative Proposals'.

73 Ibid..
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Nevertheless, in recent years there have been cases when legislative proposals have been
amended or blocked by actions organised by the interest groups.76 There have also some
'self-proposals' by Legislative Committeemen77 within the legislative process. On the whole,
however, the legislative process in Taiwan essentially consists of 'execution of development

strategies' decided by the party-state machine of Nationalist China.

Recognizing that legislation has both preventive and promotive functions, the
Nationalist officials have emphasized that "law is a means to further economic development
and social progress" [Li (1976): 14]. To these economic officials, every policy they endorse
they expect to legalize. Every law they propose, they expect to administer, to induce social

changes towards economic progress. For example, the SEI (1960) [Cf. Chapters IV & V].

However, updating legislation is not an easy matter. The Nationalist government
deems law revision the best way to induce organized change. Thus, the Committee on
Economic Law Revision and Unification was set up by the Ministry of Economic Affairs in
1965 [K.T. Li (1976): 12]. Its task was to deal with the programme for the overall revision of
those old economic laws enacted in mainland China and new ones. Consequently, a mass of
revision of both new and old economic laws occurred in 1960s and 1970s, followed by the

speedy economic growth of Taiwan.

Because of the "economic-development-first” strategy of foreign policy, and because
of the close relations between the ROC and the USA, the influence of Anglo-American law
has gradually increased through the revisions. Notable examples are the commercial laws
such as Company Law, Law of Negotiable Instrument, Maritime Law and Insurance Law
[I\{Ia (1985): 17-20]. However these are old laws. These were originally enacted in 1929-31,
but later amended in the 1960s and 1970s.

76 Es., the Amendment of the Rules Governing Import Tax by the Customs dated 17 Jan., 1986, sec Economic Yearbook 1986, pp.12-
13. Also, the Amendment of the Banking Law in 1986, ibid., pp.7-8.

m Eg.. The Legislative Proposal for Legislative Aasistant System’, see CDN(IE), (21/May/88), p.I.
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11.5 CONCLUSIONS

From our examination on the interaction between law and administration under the
Nationalist ruling in two periods, before and after 1949, the majority of the functions and
roles of the state law has been replaced by the informal regulation, or administrative
measures. The impacts of informal norms of the traditional Chinese law and the political

reality have weakened the supervision of the state law on administrative measures.

For two reasons, informal law has retained its active role under the Nationalist Party-
State. For the national survival, administration, with less formality, has assumed the leading
role in Taiwan's development. For instance, as a consequence of changes in the international
political environment, Taiwan's foreign policy following the UN expulsion has demonstrated
flexibility and adjustment. Through a societal-like, or "unofficial”, approach of international
legal mechanism, it was to set up Taiwan's international trade network of interdependence
with both the developed and developing world, linking Taiwan and its future with other parts

of the world.

Secondly, for the authoritarian rule of the party-state, the establishment of economic
control has provided itself with the process of expansion of administration. As we will dis-
cuss in Chapters IV and VI, even in the domain of foreign investment, the authoritarian
administration has still assumed its leading role through the informal regulation behind and

beyond, the statutory ffamework.
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CHAPTER 1l1l. INTERACTION BETWEEN LAW AND ADMINISTRATION IN
COMMUNIST CHINA

111.I INTRODUCTION

The establishment of the PRC on 1st October, 1949 was the starting point for a new era of
China's modernization and legal development. This chapter examines whether the informal
system of Chinese law, which has been remaining influential in the Nationalist regime since
1911, has disappeared. It thus discusses the interaction between formal and informal law in
Communist China during four periods: before 1949; 1949-1965; from the Great Proletarian
Cultural Revolution (1966-76) to 1978; and after 1979. The study then develops the analysis

of their role and functions in the subsequent modernization programme.

Furthermore, an expansion of administrative control, following the building-up of the
party-state after the unification of the Mainland, will be discussed. Also, the issues and
contradictions of both foreign and domestic investments in the Communist modernization
programme will be given analytical treatment in the case studies - nationalisation of western
investment, compulsory divestment of the Soviet investment and autonomy of the

enterprises.

Finally, after a review of formal and informal law before 1979, initial attempts to
regulate foreign investment through legal reform and administrative restructuring, and also

their contradictions, will be examined.

> 111.2 FORMAL AND INFORMAL LAW BEFORE 1949
During 1921-27, The Chinese Communist Party (the CCP) had actively organized its
revolutionary movements in some provinces such as Hupei, Hunan, Guangdong
(Kwangtung), Jianxi (Kiangsi) and Fujian (Fukien) [cf. Wilbur (1983): 673-697], After the
open break of 1927 with the GMD [cf. Section 1.4.C], those Chinese Communist "soviets"
were set up in these same areas [J. Chen (1986): 174-175; 183-191]. Being the local "rebel"
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governments, these soviets introduced social and economic reforms and suppressed the
landlord class and "counter-revolutionaries".1 In the administration of law under the
Communist regime during 1927-37, a significant note has been made on its "judicial
consideration to the exclusion of personal feelings".2 From the legal-historical perspective,
while the GMD's Republic was undertaking its most important programme of a codification
of western-style law from the mid-1920s to mid-1930s, the CCP's soviets were establishing

and experimenting with their own system of revolutionary justice.

This system combined both the formal and the informal systems of law through
simple decrees with popular suppression campaigns. The Chinese soviets issued decrees and
regulations to establish land reforms, to reduce interest rates, to prohibit opium-smoking and
other anti-socialist activities such as gambling [J. Chen (1986): 179], and to safeguard the
rights of women,3and initiated continuous movements against local bullies, and counter-
revolutionary gentry and landlords. For example, the Marriage Law of December 1931 and
Labour Laws were obviously designed to protect the masses, while the laws and acts
controlling the activities of counter-revolutionaries, of 15 October 1933, were to safeguard

the soviet regime [J. Chen (1986): 179],

With mass mobilization and class struggle in this period, justice could be deemed
unprofessional, informal and popular* although the jural system of law remained to certain
degree. In reality, the quality of this justice would be a question,5while the formal law itself
was never one of the foundations of a settled society within the revolutionary soviets.

'‘Education for everyone’ was deemed as the core of policy implementation, through a

The land investigation campaign was launching from June. 1933 [J. Chen (1986V 1941: "When it waa resumed in January 1934, the
aims of the campaign were no longer principally economic, not even for the food supply to the Red Army, but political. It became a
campaign against counter-revolutionaries, a red terror against landlords and rich peasants. As such it was pursued till the collapae of
the central soviet" (Ibid.. 196J.

As J Chen has noted. "However defective it may have been, the soviet judicial system impressed none other than the leading opponent
of the CCP, General Chen Cheng [of the GMD): 'Its strength lies in its judicial consideration to the exclusion of personal feelings. Its
beneficial consequence is shown in the scarcity of cases of embezzlement and corruption™. [J. Chen (1986): 179]

3 Cf. L. Bianco (1986): 273-280. 285-287, 306; also J. Chen (1986): 178-179.

4 As J. Chen has explained: "The hearings were therefore public under mass supervision, educating and warning the public at the same
time". See J. Chen (1986): 179. A

62



I11. Law & Administration under the Communists

propagandized and organized network [J. Chen (1986): 178]. Nevertheless, in the similar
way as the traditional Chinese gentry, clan heads and village elders, the Communist military
leaders and party cadres assumed an important role in handling those matters requiring

informal mediation or conciliation among comrades or revolutionary peasants and workers.6

Following the experience of the soviet period (1927-37), the Yenan period (1937-45)
[cf. L. Van Slyke (1986): 683-704] further developed similar judicial and political practice
and provided indeed several basic characteristics of subsequent post-1949 Communist legal
administration, as discussed in the later sections. In sum, these legal-administrative
characteristics included: under a party-state regime the involvement of party cadres and
governmental personnel with court administration and decisions; the integration of political,
administrative and judicial interests through judicial committees under the party operating at
all levels of the court hierarchy; the involvement of the masses in judicial decisions through
elected assessors in the mass trials; during the political campaigns the use of trials as a form
of propaganda; the achievement of conciliation under the guidance of the party or its cadres;
and the emphasis on repentance through self-criticizing and educational reform under the
traditional Confucian ideology.7 These characteristics represented a combination of

revolutionary Communist and popular traditional Chinese legal-social attitudes.

However, from this combination arose a fundamental contradiction in the role of law
under a revolutionary regime: the extreme politicisation and populism of the informal law
and its functions, vis-a-vis the concern with formal legality and the professionalization of
legal administration. The mutual complementarity and contradiction between the dual sys-
tems of law, the formal and the informal ones, could be best explained below in the context

of the civil war (1946-49).

5 Here the interference should be taken into Account: In the administration of the law inaidc these revolutionary baaea, the maaaca must
be dearly differentiated from their enemy and the law« made understandable to them. Hierefore. more or leis, "(in) the application of
the masa line the regime became less concerned thatjustice be done than that justice be seen to be done". See J. Chen (1986): 179.

6 A transition of dominance of traditional local leaders into the Chinese Communist cadres, and the relations between the peasants, the
traditional gentry, and the Communists can be understood from the case study of *P'eng P'ai and the peasants of Hai-Lu fene (1922-
8)\ in Bianco (1986): 307-322.

There remained a permanent trait of Mao Zedong's thinkin% that was (he importance of self-awareness (tzu-chueh) and individual
initiative (tzu-iung) inspired from the Confucianist ideology. S. Schram (1986): 792-793.
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The Communist conquest of China involved not only, in the socio-political sense of
law, a wave of violence against the landlord class and counter-revolutionaries in newly
occupied areas, but also, in the jural sense of law, a Communist assurance that the new
regime stood for the "rule of law" and welcomed all those ready to join in the new social
order. With regard to the former, those movements during 1945-49 made full use of popular
justice, struggle meetings and accusation rallies following the military occupation. On the
other hand, in order to provide legal order in the liberated areas, regional authorities,
including the People's Liberation Army, the regional Military Committees, and the local
People's Governments, issued directives and provincial regulations covering policy,
organizational matters, public security and judicial work. At least, in 1949 both
administrative and judicial organs were directed to guide themselves by the Common Pro-
gramme, laws,®orders, regulations and resolutions [Cf. ZJZ Record-A (1989): 3-33].
Therefore, during the civil war period, the combination of both the formal and informal

mechanisms of law enabled it to play a major in the victory of the Communist regime.

111-3 FORMAL AND INFORMAL SECTORS IN TRANSITION TO SOCIALISM,
1949-1965
After the victory of the revolution in 1949, following the socialist transformation period,
1949-56,9 the PRC's First Five-Year Plan (FFYP) ended in 1957, and in that year also the
last foreign firm left China, and Britain moved away from the American led embargo of

Chinese trade [Thompson (1979): 60 & 66],

Informal legal mechanisms played the key parts of the nationalization of foreign
investment in the PRC after the revolution. Two case studies will be discussed in this
section: "informal nationalization" of the Western investment and "compulsory divestment"
of the Soviet investment. Even with a policy of nationalization of foreign enterprises, the

8 According to Brady (1982), a number of lawn regulating the oourac of justice in (be Communist controlled zones, such as the 1932
Temforary Re?_ulation» on the Organization and Procedure of Judicial Departments, the 1933 Organic Law of the Local Soviets, the
1934 Organic Law of the Central Soviet, the 1934 Judicial Procedure Act, the 1931 Organic regulationa of the Political Security
Bureau, and the 1943 Border Region Regulationa on Conciliation Work. Brady (1982): 72-73.

9 Cf, Lardy (1987): 130-133; Eckstein (19*6): 121; and. Riakin (1987): 74.
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leaders in the People's Government were clear in their mind that economic construction
during the transformation period needed some external resources.10 In fact, China's foreign

trade rose steadily in the period of the nationalization policy.

However, after the nationalisation, the abrupt pull-out of Soviet advisers in the
summer of 1960 was one major element contributing to an industrial collapse in 1961-62, in
addition to those elements such as "the disorganization associated with the Great Leap
Forward (GLF, 1958-60), the readiness to sacrifice maintenance activities for the sake of
immediate output gains, and the collapse of agricultural production" [Cf. Riskin (1987): 130-
131].

I113.A. Nationalization of Western Foreign Investment

Contrary to what is often believed, nationalization, even by a revolutionary government, is
not necessarily based on one single decree or legislation, or a prompt political control. In fact
in the Chinese case, nationalization was accomplished through a long-term legal limitation
gradually applied in the period 1949-56, and especially through indirect legislation and the

administrative control of profit-making and marketing.
(i) "New Democratic" Theory: Chinese Way ofNationalization

After the civil war, the Communists took over the Nationalist state enterprises, most
of which had been Japanese-owned before the end of the Second World War. Thus, even
without widespread nationalization, the new regime immediately acquired a substantial

portion of China's industrial capacity.1* Furthermore, many private retailers served as

10 For inilucc. iomt wcatem «ludiea lugecmrd that China atratayically uaed trad« aa a BMana of “Incrraaing it« lavaabnaat rata*
during thia period, importing such ‘producer goods* as metal-cutting tools, forging-press equipment, and rolled steel in exchange for
exports of raw and processed agricultural goods, textiles, and minerals. Eckstein (1966V 121; cited in C. Riskin (1967?; 74.
Furthermore, this growing rate of trade was even faster than %ross national production (GNP). so that the ratio of two-way trade to
GNP rose from about 6 percent in 1932 to about 9 percent in 1939; cf. Riskin (1987): ibid.

11 By 1932, the share of state-owned industry rose to 36 percent of the value of grosa industrial output. Also, the share of joint state-
private enterprises, which produced according to state orders, rose to 26.9 percent, and the share of private enterprises working
independently fell to 17.1 percent. According to Chinese own report M. Xue fed. 1982), "Almanac of Chinas Economy, 1981 (Hong
Kong: Modern Cultural Co.. Complied by the Stale Council of the PRC), (p. 22). cited in Lippit (1987): 109.
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distributors or commission agents for state wholesale dealers.12 In sum, by the end of the
recovery period, the state had assumed the leading role in industry and commerce. Land
reform had essentially been completed, and industrial and agricultural output had been
restored to the peak levels of the pre-revolution period. Therefore, by 1956 the socialization
of industry was essentially completed,13with 67.5 percent of gross industrial output by value

coming from state-owned enterprises and 32.5 percent from joint state-private firms.14

Three formidable problems on political and economic administrationl5were faced in
the transformation period. However, there was indeed an uneasy relation between the objec-
tive of socialist transformation, on the one hand, and that of rapid restoration and growth of
production, on the other. A strategy to complete these immediate tasks was provided by Mao

Zedong's theory of the New Democracy.16

Accordingly, the essence of economic strategy under the "New Democratic" state was
not only to permit private capitalism some leeway and motivation to encourage its productive
potential, but also to harness it to the goals and priorities of the new state. These principles
were embodied in the "Common Programme of the Chinese People's Political Consultative
Conference" (the CPPCC), adopted on 29th September, 1949. Articles 26-31 of this
temporary constitution (until 1954) spelled out the economic strategy of the new democracy,
and divided the economy, according to *‘degree of public ownership™, into four sectors [Cf.
Blaustein (1962)]: (1) the state-owned economy;17 (2) the co-operative economy;18 (3) the

13 The stale also played a dominant role in wholesale trade, accounting for 63.7 percent by volume in 1932 (compared to only 23.9
percent in 19505), and a rising share of retail trade, rising to 42.6 percent in 1952 (from 14.9 percent in 1950).

Under the FFYP, during 1953-57, state and joint state-private enterprises continued to grow, while the latter enterprises started in
1956 to pay their former owners fixed dividends of 5 percent which were eliminated only in 1967, during the Cultural Revolution
[Liﬁpit 1987): 110). Similar to foreign companies, although the former owners were able to retain managenal and technical positions
within the firms, control of the firms eventually passed into the hands of state officials.

14 Similatrly, in the wholesale trade of the same year, both types of enterprise accounted for 97.2 percent of sales and in retail trade 95.2
percent.

First, national administrative control had to be established and consolidated. Second, a war-tom econom?/ had to be revived, and
reconstruction and development had to be started. Third, in order to keep in line with Party's ideological beliefs and the expectations
of its political base, the transition to socialist relations of production had to be developed.

From the political perspective, this strategy was to gain the support of or to neutralize the intermediate groups that were seen as part
of the alliance of the “people”, in order to isolate the landlords and the representatives of “"bureaucratic capitalists”. From the
economic perspective, tne strategy aimed at fostering production and economic growth through protecting the private property of
“nationalist capitalists" and small producers, including farmers.

n (A Trt28)27 v a*lo ,he economic life of the country and to people's livelihood shall come under unified operation by the state.
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private economy;19and, (4) the state-capitalist economy.2 The 1954 Constitution ofthe PRC
adopted on 20th September, 1954, retained these four sectors, with the addition of collective
ownership and individual ownership, in the wording of Article 5. In reality, the clear trend
mentioned already was that the state and joint state-private enterprises grew at a rapid rate

during the following years.

(ii) Informal Types ofNationalization

As with the similar process of control of domestic companies, the Chinese
nationalization was accomplished using its domestic legal powers to exert administrative
control of private business. Although these domestic regulations were not specifically
directed at nationalization. They still established the conditions for transformation of China's
economy during 1949-56 and the basis of state control. It was as a result of such
administrative intervention that foreign owners voluntarily closed their business. The second
paradoxical feature was that the reverse payment of voluntary compensation was paid by the
nationalized party. And, the third characteristic of Chinese nationalization was the long
period covered—seven years long—from 1949 to 1956. During that period, what the PRC
Government was primarily concerned with were the transformation of economy, the
employment of workers, and sharing professional experience of technicians and managers by
making suggestions for operation of commercial and industrial enterprises [Cf. Ecklund
(1983): 247], Finally, this long process also entailed the fourth characteristic of China's na-
tionalization, that is, a process of centralization, which gradually limited the role of market

and locality in economy, which will be discussed later.

10 .. Isof « semi-socialist in nsture ... shall... accord it preferential treatment.” (Art.29)
19 ”.. shall encourage the active operation of all private economic enlerprisce beneficial to the national welfare and to the people's
livelihood and shall aaaist in their development.” (Art. 34)

"... jointly operated by the aule and private capiul... Whenever neceaaary and posaible, private capital shall be encouraged to develop
in the direction of sute—ca{)iuliem. in auch ways as processing for suw-owaed enterpriser and exploiting alate owned resources in the
form of concessione.' (Art. 31)
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In fact, the Communists, during the transformation era, kept their policy flexible.**
The 1954 Constitution provided:

The State protects the right of capitalists to own means of production and other capital

according to law. [Article 10(1)]
The only PRC decree on nationalization was dated 28th December, 1950,2 and was a
turning-point for the different fortunes of American and British property under the PRCs
nationalization measures. J.C. Hsiung has pointed out that the decree of 1950 avoided all
references to "confiscation", "expropriation" or "nationalization”, and generally gave the
impression that the United States (U.S.) assets, both public and private, were to be held in
trust. During the early 1950s, no compensation was paid to the U.S. for the "frozen" assets

[cf. Hsiung (1972): 137],

The fate of British firms, as the main foreign investors next to American ones after
the Second World War, under the PRCs nationalization policy had a more complicated and
longer development. There were at least three non-legal reasons for this different
development: first, the Korean war;2%econd, a "modus vivendi" hoped for by many British
firms [Thompson (1979): 13, 46]; and, finally, employment and labour training [Cf.
Lieberthal (1971): 28-52]. Obviously, this was affected by the ethos expressed by the theory
of the "New Democratic State“.2* In opposition to the official Chinese view that na-
tionalization of foreign business never happened, Thompson has argued cogently: "they are
simply being disingenuous" [Thompson (1979): 63]. From the end of the revolution China
completely controlled the business environment, as the People's Government could

confidently wait for the firms to request permission for closure and the Chinese could in

2*  Despite the Communist ideology of the rulers or the PRC there wes very little public discussion of netionslizetion in the period 1949-
56, and only one decree which had thia effect. After thia period, there waa one legal article in 1958 publiahed inside the PRC on
nationalization (but it said nothing on China's policy before 1979. Cf. Hsiung (1972): 143.

22 Issued by Zhou En-lai as head of the Government Administrative Council, it referred to “the 16 December, 1950 announcement bg
the United Stales (US) government, which froze Chinese public and private assets in the US and forbade all ships registered in the U!
to sail into PRC ports." Cf. Hsiung (1972): 137.

2n  The Korean War was the direct cause for the US government freeze of Chinese assets and the decree by the PRC government
mentioned above.

24 E:hina‘s leaders evidently realized that the old foreign related firms could play a valuable role in helping to develop Sino-Western
rade.
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effect orchestrate that closure. Thompson outlined three steps of what he calls "*hostage

capitalism™.5

However, some enterprises were nationalized directly and immediately by the
Communists in China after 1949 [Cf. Lieberthal (1971)]. Also, some foreign enterprises
were nationalized due to simple abandonment by the owners [Thompson (1979): 63]. Thus,
it seems to us that there were "direct” and "indirect" nationalized enterprises during the

Chinese Liberation era, and the closure of British enterprises was mostly of the indirect type.
(iif) Changing Internal Structure of Enterprises

Although foreign ownership of firms was legally retained, the internal managerial
structure of those foreign enterprises under a new socialist government was significantly
different from that before 1949. During the civil war era, private ownership of property by
foreigners, as well by Chinese was legally retained. Some Communist leaders argued that the
nationalized sector of the economy should be allowed to expand only very gradually, thereby
posing no immediate threat to the economic interests of the private sector.2 This originated
from the needs of the Communists in 1949 to enlist private businessmen in the reconstruction
of China [Ecklund (1983): 238], and the Communists' limited ability to manage economic
enterprises efficiently [Ecklund (1983): 239]. Therefore, the aim was gradually to take over
the ownership of foreign firms, without directly attacking the power of foreign direct invest-

ment [cf. J.K. Fairbank (1987): 1-47, especially 23-38],

In fact, there were no new company laws or investment enactments during 1949-56.
Nevertheless, the 1954 Constitution forbade capitalists to engage in unlawful activities which

injure the public interest, disrupt the social-economic order, or undermine the economic plan

25 The« atcpu were: (1) The People's Government refused to permit the cloeure of industry or business of any value to the netion's
economy; (2) Chinese re%ulations ensured by wav of various measures, wage and tax Ipolimes for example, that the firms would cease
to be profit-making; andT (3) Until closure applications were approved by the People's Government, at least one of a firm's senior
European executives was denied an exit permit to leave China. In order to meet obllgations, and in order to even have the possibility
of having a closure application considered, the firms had to remit funds from abroad to China. In effect, during the nationalization
process a reverse compensation took place. Cf. Thompson (1979): 63.

A E.g., Liu Shao-chi, see Lieberthal (1980): 46, and Cf. Lieberthal (1971). Liu ranked second only to Mao Ze-dong in the Party
hierarchy before the Culture Revolution.
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of the State [Article 10(3)]. Moreover, the State maintained, in the public interest, the final
right to buy, requisition or nationalize the properties [Article 13]. In practice, the transfer of
ownership developed through both external and internal control. Apart from generating
substantial funds for investment and development through fines and back taxes, the Three-
Anti and Five-Anti campaigns greatly enhanced state control over private enterprises through
new "loans" and "governments contracts” which capitalists found necessary in their
financially weakened state [Teiwes (1987): 91] (cf. Section (iv) below). Then, a key measure
was that:

"business with heavy fines to pay would meet their obligations by selling stock to the

state and creating joint public-private enterprises-a process that result in sending

state cadres to assume leading positions in the concerned firms." [Teiwes (1987): 91]
Although capitalist ownership was allowed by Article 5 of the Constitution, a highly
significant movement from private to socialist enterprise still occurred in early 1956
[Ecklund (1983): 243-245; see also Riskin (1987): 95]. Meanwhile, most British firms in

China received permissions of closure from the PRC Government [Thompson (1979): 49-57].

However, even where formal legal ownership was unchanged, the state could send its
cadres to assume leading positions in some companies through loans and contracts. One
peremptory element of Chinese legal control during the early 1950s was the curtailment of
management prerogatives of enterprises. In particular, in 1950, the government decreed that
dividends must not exceed 8 per cent of invested capital. Later, in 1953, all profits-before-
taxes of private organizations were subject to state control and were divided into four cate-
gories.Z7 Also, it was declared illegal for an enterprise to raise wages or to withdraw capital

funds on its own initiative.

Secondly, control was extended also to labour relations. The Marxist perspective
emphasizes the principle of workers control within the productive enterprise. Before the end

of 1956, at least four important labour laws and one Decision of the Government

27 Including:(l) Ihc income tax, at a rate of 30 par cant for profile above 10,000 yuan; (2) enterprise reserve funds, to be used only for
investment in the firm; (3) enterprise reward funds, to be used only for employee welfare; and,(4) the dividends to shareholders,
limited to 25 per cent of profits-before-taxes. cf. Eckiund (1983): 239.

70



IIl. Law & Administration under the Communists

Administrative Council concerning labour in the PRC,28 aggravated the decline of
management authority. Thus, compared with the pre-1950s period, the average monthly ex-
penses for labour insurance and medicine care, required by this legislation, had risen.
Moreover, some specific industrial relations obligations were imposed on foreign firms.2
Together with the strengthening of trade unions,3 and the setting up of Party branches in
many large and medium enterprises, the management of industrial relations was thus severely

restricted for the private managers [Teiwes (1987): 91-92.].

Thirdly, after the 1949 revolution, the historic shift in relative power allowed the
Chinese to collect from British firms—the compensation for what they viewed as a historic
debt for past exploitation. In terms of both law and policy, the Chinese expressed little
interest in the favourable reports of the foreign firms' own balance sheet's assets and li-
abilities, and government officials decided in what order these firms' holdings would be

liquidated [Cf. Thompson (1979): 42].

Finally, in order to limit the expansion of the private sector as a whole, the People's
Government attempted the drain off as much profit as possible through taxation. G.N.
Ecklund concluded that, even though favoured industries under private operation were
granted certain tax concessions, their overall profits were restricted by other features of the
tax legislation.3* Hence, a British business executive complained, for instance, "[This]

(income tax for 1952) is too much to a firm that lost a great deal of money last year; there

28  The 1950 Trad* Union Low of the PRC; The 1951 Labour Insurance Regulations of the PRC; 1956 Decision of the State Council
concerning the Prevention o fDanger from Silica Dust in Factories and Mining Enterprises-, The 1956 Regulations on Factory Safety
and Sanitation-, and, The 1956 Regulations governing Safe Working Conditions in Building Construction and Installation Projects.
See important Labour Laws and Regulations of the PRC (hereinafter cited aa ILLR), pp. 1-71. See alao Fundamental Legal
Documents of Communist China (1962) (hereafter cited aa FLDCC).

29  First of all. for seasonal employeea transformed into permanent employees; second, the courts ruled that it was illegal for any Chinese
worker not to receive his wages or for his or her livelihood to be jeopardized in any way (a British executive was locked up for a
week for this reason); and the third case was the high discharge fee demanded for closure of firms. Cf. Thompson (1979): 26, 35, 40.

According to Art. 6 of ths 1950 Trade Union Lew, trade unions in private enterprises had the right to represent workers and staff
members in conducting negotiations and talks with the owners of these private enterprises, in taking part in the labour-capitalist
consultative conferences and in concluding collective agreements with the owners of these privste enterprises. Cf. ILLR of the PRC.
See also. FLDCC, p. 472.

31 Such as: (1) taxing intermediate production processes at the same rale as end-products; (2) applying tax rates to state prices rather than
to manufacturers' cost or sales prices (which were lower than state prices); (3) careful auditing by the Communist tax bureaux, which
made tax evasion more difficult than in the past; and, (4) arbitrary methods of assessing taxes which sometimes proved to be
confiscatory, cf. Hcklund (1983): 240-41.
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should be no income [tax] on losses” [Thompson (1979): 45]. However, he was obliged to

accept that fact and still paid the income tax.
(iv) External Legal Intervention in Business Operation

The political economy and its transformation in the PRC during 1949-56 gradually
eroded the business operation of foreign direct investment. Firstly, both sale and price
created the most important areas of difficulties.® The regime tightened its grip on the private
sector by asking private firms to do business primarily with the government. In fact, the
prices of many commodities were controlled by the State during this period, and most private
firms were under contract to produce or sell for the government at fixed prices [Ecklund
(1983): 241]. The government gave orders to private industry for processing jobs and for the
manufacture of end-items, and signed contracts with private wholesale and retail firms for
purchase and sale at fixed prices [Ecklund (1983): 239-40, see also Riskin (1987): 95-100],
The 1954 Constitution set down a gradual limitation of the market.33 Obviously, the 1954
Constitution provided the People's Government the base of legal control on sale and price to

transform the economy.

Secondly, the discrimination, e.g., different taxes analysed, between state enterprise
and private enterprise destroyed competition in marketing. Very low rates of commodity
taxes and generous deductions from profits taxes applied only to producers and distributors of
"necessary commodities”, such as iron and steel and machinery, whereas producers of non-es-
sential consumer goods were penalized under the tax regulations. G.N. Ecklund has noted
that these tax differentials (consisting of commodity tax rates ranging from 3 to 120 per cent
and deductions from profits taxes of up to 40 per cent) would be sufficient to effect some

relocation of resources [Ecklund (1983): 240].

32 After the civil war, the People’» Government we» not primarily concerned with the profita of foreign firm» but with production and the
employment of Chinese workers. However, continued production without sales would only mean spoiling and throwing away the
stock of companies.

33 Art6 provided that the state sector is the leading force in the national economy and the material basis on which the Stale carries out
socialist transformation. Also, Art. 10 pointed out that the policy of the State towards capitalist industry and commerce is to use,
restrict, and transform them.
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Also, state enterprises were exempt from the profits tax and had access to state
subsidies when necessary, while cooperatives producing light industrial products were taxed
under a more favourable rate schedule than private industry and often were granted complete
tax exemption for several years [Ecklund (1983): 241], Obviously, this discrimination weak-
ened the competitive ability of foreign direct investment. Moreover, the Chinese press
reported "favourable changes" in business operations after private firms were converted to

public-private enterprises [Ecklund (1983): 242].

Thirdly, political campaigns during the period, affecting Chinese private firms, also
limited the operation of foreign enterprises. The Communists desired to impress on
businessmen the comprehensive range of the new government's authority. To achieve this
they used a number of techniques early in the decade to extend their control over private
business [Ecklund (1983): 239]. The "Three-Anti (or, San-Fan)" and the "Five-Anti (or, Wu-
Fan)" campaigns against the private economic sector and corruption in public administration

in 1951-52 [Cf. MacFarquhar & Fairbank (1987): Chs. 2 and 3] provided good examples.

However, within the process of the Chinese "indirect" nationalization, it seemed that
political campaigns could both strengthen the State control of private business and enhance
the "legitimacy" of the nationalization policy. The "people's" demands and the public interest
created good conditions for negotiations by the government.3 As a result of political
campaigns, the Communist leaders had achieved a position where planned economic

development was genuinely feasible.

Fourthly, after 1949, closure of business in China was not permitted without explicit
permission from the People's Government. Thus, four steps were necessary for foreign firms
to achieve closure: application, negotiation, permission and execution. Within these steps,

foreign firms, not under the usual nationalization, faced three main difficulties: first, the

34 As F.C. Teiwes points ont: "Together with the strengthened trade unions, the setting up o( Psrty branches in msny Isrge snd medium
enterprises, and especially the vast amounts of information gather during the investigation of capitalist “crimes” [during both Three-
Anti and Five-Anti campaiﬁ/l?s, this now gave the authorities a much greater knowledge of the internal working of the private
economic sphere [Taiwes (1M7): 91-92.]*
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unprofitability of the firms assets; second, the issues of transfer of business [Cf. Thompson

(1979): 51]; and, third, redundancy payments required by industrial relations law.%

However, these labour discharge requirements, entailed two characteristics in the
Chinese nationalizing process. One is that it was the basis for the claim by the Communists,
for reverse compensation in case of Chinese nationalization-the amounts due to the welfare
were in a sense reverse compensation. The other is that these demands for discharge
payments showed that the "informal” factors during the indirect nationalization had inspired
the formation of the "formal" law, and seemed the origins of two then-new laws3 at the end
of the period of nationalization in China.37 Through the experience of negotiation for the
labour discharge requirements, Chinese bureaucracy improved the laws of industrial

relations.

111.3.B. Compulsory Divestment through Formal Settlement: Case of
Soviet Investment, 1954-55
The fate of the Soviet investment in China was ended as a case of "compulsory divestment"
during 1954-55. For a number of reasons China became less involved with Western
countries and more involved with the USSR after 1949. From 1957, a new era for Sino-
Westem import-export trade started [Cf. Riskin (1987): 77], To China, the western trade
remained as a source of certain materials, such as rubber, cotton, and chemicals, and
especially, of foreign exchange. Consequently, since the 1950s Hong Kong has been the
crucial market for earning foreign exchange, as well as a useful entrepot for hiding banned

trade with these capitalist countries.

33 v Some demands, which the Chinese Government required to be accepted before serious discussion of closure could even take place,
included: (1) one and one-third months of regular wages per year of service as severance pay to Chinese workers; (2) six months
wages for termination of employment; (3) six months salary as discharge fee owing to closure of business; and, (4) a home-leave
travel allowance to workers equal to ten per cent of the discharge fee. See Thompson (1979): 40.

A They were: “The 1937 Provisional Regulations of the State Council concerning the Retirement of Workers and Staff Members™
(571116), and "The 1957 Provisional Regulations ofthe Stale Council concerning the Granting ofHome Leave to Workers and Staff
Members and Wages to Them on such Leave" (571116). See Important Labour Laws and Regulations (ILLR) ofthe PRC, pp. 72-82.

37 It was until 1957 that the last British firm, Patons and Baldwins, was not allowed to cease operations and withdraw from China;
however, both above provisional regulations were approved on 16th November. 1957 and adopted as amended on 6th February, 1958.
See Thompson (1979): 60.
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Generally speaking, without Soviet aid China's industrialization programme in the
1950s would have been considerably slower. After 1949, the PRC's industrialization strategy
paralleled that of the Soviet Union in the 1930s in its preference for very large-scale, capital-
intensive manufacturing. The core of the industrialization programme consisted of 156
Soviet assisted projects, which collectively absorbed about half of total industrial investment
in the FFYP [Riskin (1987): 74], For these 156 projects, the Soviets supplied design and
technical assistance, advice on construction and installation, as well as machinery and
equipment. First of all, for the FFYP as a whole, imports of machinery and equipment were
the equivalent of 30 percent of total investment [Lardy (1987): 177]; and taking into account
the 1958-61 period, about 45 percent [Riskin (1987): 74],38 Also, almost all the Soviet-
assisted plants were in the ""producer goods' sector [Lardy (1987): 177], Secondly, the
availability of Soviet loans enabled China to run a trade deficit with the Soviet Union during
1950-55, tapping Soviet savings to supplement China's investment at a crucial point in time
[Riskin (1987): 74]. Finally, technical assistance associated with these plants and their

effects should be taken into account.3

However, with no visible alternative external resources for development under
western restrictions on trade, western studies suggested that the relation to the Soviet Union
could hardly be said to be a form of exploitation of China during this decade [Lardy (1987):
178-79], At least, there was little evidence that the Soviet exploited China's "‘dependence’

by manipulating the terms of exchange of this trade to their own advantage.4

Nonetheless, since the Soviets never provided aid in the form of grants, the Chinese
had to pay for the goods and assistance they receive, except blueprints, licences, and tech-
nical documents [Riskin (1987): 74; Lardy (1987): 179], Also, only a small share of the

38 Most of these imports were paid for by mesas of correal exports, but sbout 27 perceat were fiasaced with Soviet credits. Gurley
(1976): 163-64; cited ia Riskia (1967): 74.

39 It was reported that sbout 10,000 Rusaiaa specislists worked ia China during the decade, prospecting sad surveying geological
conditions, selecting factory sites, supplying technical data, sad training Chinese personnel. During the same period, in addition to
those participating in the 1S6 Soviet-aaaisled plants. 28,000 PRC technicians and skilled workers went to tne Soviet Union for
training. Sec Lardy, CHC (1987): 177-78. The number of these technician cited by Riskin were different. Cf., Riskin (1987): 74.

40  Except that the exchange rale over-valued the Soviet currency, some Soviet goods only reflected higher transport costs, compared to
European countries, rather than price discrimination. Furthermore, western studies pointed out that Chios's tresiment. when con-
trasted with the gattern of Soviet exploitation of the Eastern European stales, appeared even more favourable during the decade.
Lardy. (1987): 178-79.
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Soviet assisted projects were made by credit, with only two small economic development
loans from 1949 to 1954 under "relatively short terms".4L As a consequence of the early
repayment provisions, by 1957 Soviet credits ended (and were not renewed), and China's net
credit position with the Soviet Union was negative, so China had to maintain a surplus in its
balance of trade with the Soviet Union. From 1956 to 1965, when the debt was fully repaid,
China's exports to the Soviet Union exceeded its imports [Lippit (1987): 160]. Conversely to
the 1950-55 period discussed, China, as a net capital exporter [Riskin (1987): 76], was in
effect financing Soviet development during this critical period. During the 1960s, China did

not receive foreign aid but was a substantial donor of foreign aid [Lippit (1987): 160-161],

Furthermore, from the establishment of the Sino-Soviet joint-ventures,4 the Chinese
were sensitive to the Soviet use of the such joint stock companies as a mechanism of
exploitation in Eastern Europe [Lardy (1987): 179-180]. Thus, although these joint-ventures
were established to run for thirty years, by 1954 the PRC government requested that they be
dissolved [Lardy (1987): 179], It was said that, before then, Mao "apparently felt it was no
longer appropriate for another country to hold a privileged position within China" [Lardy
(1987): 179]. Fortunately for the Sino-Soviet alliance, the joint-ventures were formally'
dissolved in January 1955,43 but the Soviets insisted on payment for their capital contribu-
tions, valued at about $400 million US dollars.44 Obviously, this provides another example
of the transformation of the enterprise in the PRC during its first decade of existence. The
most important point to make here is that the ending of Soviet shares from those Sino-Soviet
joint-ventures was happening in the same period as the nationalization of western foreign
businesses before 1957, and the accomplishment of the practice of the New Democracy~the

transformation of socialism.

41  E.g., the 1950 loan, which conaiated of trade credita dispersed at the rate of $60 million per year during 1951-55, waa to be repaid in
ten annual incrementa, beginning in 1954. Cf. Lardy (1987): 179.

42 The leading examplea in the early 1950a were the Dairm shipbuilding company, companiea for the mining and exploitation in
Sinkiang, and an airline operating between two oountriea. Cf. Lardy (1987): 179-180.

43 Another information said the year 1954. See Riakin (1987): 74.

44 It waa reported, in effect, the Sovieta extended a loan by allowing the Chineae to pay for these transferred assets over a ten-year
period. C(. Lardy (1987): 180.

76



II. Law & Administration under the Communists

Although the period of Soviet economic aid only lasted for some ten years it had an
important effect. In fact, despite the relatively short repayment terms mentioned, Soviet aid
can not be deemed ungenerous.43 First, its effort to transfer design capability has been
characterized as "unprecedented” in the history of technology transfer [Lardy (1987): 178].
Secondly, some historical studies suggested that China appeared to have received the most
advanced technology available from the Soviet Union, and "in some cases this was the best in
the world". For instance, in the iron and steel industry the best blast furnaces during the
1950s in the world [Lardy (1987): 178]. Thirdly, the most powerful faction within the PRC's
bureaucracy in the 1990s consisted of many Chinese students who studied in the Soviet
Union during the 1950s (lieu-xu-pai, or faction of those who studied in the Soviet), including

in 1990-92 the Premier Li Peng, and the General Secretary of the Party, Jiang Je-ming.

However, its chief cost to China was the "dependency" it created in the 1950s,
although this was denied by Mao. The FFYP itself made clear that the Soviet-assisted
projects were "the core of our industrial construction plans", and during 1953-57, as pointed
out by historians, many PRC administrators and specialists dealing with the modern sector

were too hastily adopting the Soviet model [Teiwes (1987): 96-97],

Later, during 1958-60 China attempted to bring about a "Great Leap Forward" in
economic output aforementioned, as an alternative to the development strategy from the
Soviet Union, this de facto decreased the authority of the many Soviet advisers and put some
new strains into Sino-Soviet relations [Lieberthal (1987): 294]. An abrupt withdrawal of
Soviet advisers in the summer of 1960 followed. Consequently, this cost of dependency
created by Soviet aid became clear. Accordingly, to the PRC leaders an adjustment of
pglicy was necessary. Thus, a new development strategy and the measures taken to restore
production in the 1961-65 recovery period which were, generally speaking, successful on the

eve of the Cultural Revolution [Riskin (1987): 149].

43 For inalaace, this aid, soon after the devastation of the World War Il, provided gooda and services badly needed by the Soviet itself.
The importance of Soviet technical aaaistance and capital gooda, it was emphasized, would be difficult to over-estimate.
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111.4 BUREAUCRACY AS THE KEY OF THE INFORMAL REGULATION BEFORE
AND AFTER THE CULTURAL REVOLUTION
Basically, the Cultural Revolution was seen by Mao Ze-dong and the radicals of the party
(Lin Biao and those later called "Gang of Four", Jiang Qing, Zhang Chung-giao, Yao Wen-
yuan, and Wang Hong-wen) as a struggle between two roads, one leading to socialism and
the other to capitalism. The strategy under their vision included emphasizing equality and
the mass line, eliminating the three major differences between "town and country”,
"industry and agriculture”, and "manual and intellectual work", making serving the people
rather than personal pecuniary gain the basis for individual action, and so on. In fact, the
capitalists, landlords, and their like had been virtually eliminated as classes during the
transformation period, 1949-56, while the Gang of Four still placed overwhelming emphasis
on class struggle46 as the key issue within the transition to socialism. The Cultural
Revolution not only exploded beyond the constitutional framework, but also exacerbated the

weak legal system in the PRC.4&7

I11.4A. The Impact of Administrative Intervention on the Autonomy of
Enterprises

The impacts of the Cultural Revolution have explained the fact that decentralization or
centralization of economic powers under the regime could not prevent the autonomy and
management of enterprises from administrative intervention. In 1970 a decentralization of
economic powers occurred [Cf. Lippit (1987): 205], the reform, like that of the later 1950s,
not only shifted authority from one administrative level to another, but left the enterprises
subordinate to the bureaucracy and without significant decision-making autonomy, for in-

stance, the experience of the Beijing Television Picture Tube Plant.48

46 For jnuance, peasants and cadrea who resisted those anli malenaliat tendencies in the Cultural Revolution found themselves labelled
as “capitalist-roaders” and were made the object of struggle [Lippit (1987): 118], although capitalists, during the 1950s, were no
longer a meaningful social force.

47 In my view: First, moat people had no way to express their opposition, although there was widespread opposition in Chinese society
to the Gang of Four and the restrictions it imposed on people's freedom. Second, those opponents to the Gang of Four within the top
levels of the party and government also failed to hall the campaign drive by these radicals. Finally, although with some arguments,
the problems arising from the Cultural Revolution were not so much from the "vision” of Gang of Four as the "means" they were pre-
pared to sanction to attain their aima, means which often contradicted the very aims themselves.

An example of enterprise management was given by Lippit: “The bureaucratization of production even with administrative control at
the city level is expressed clearly in the experience of the Beijing Television Picture Tube Plant, which was forced to halt production
for a total of three years and ten months during the seven-year span from 1973 to 1979 inclusive owing to its inability to rectify the
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Also, the external links of enterprises was also created as another serious problem.
"Self-reliance”, as one of the major principles of Mao's development strategy of the Cultural
Revolution, could still not exempt enterprises from administrative intervention. With the
decentralization, self-reliance emphasized local industrialization; and then, inside
enterprises, the "comprehensive" production unit for each enterprise itself, because of the
need to self-supply materials and intermediate goods. Accordingly, the large and integrated
enterprise was broken down into several 'specialized production units' through a division of
labour.49* Within this restructuring of production, it is unclear to what degree efficiencies of
specialization were sacrificed in such enterprises. However, as industry developed and
factories spread through the countryside, greater extensive division of labour among them
became desirable. Thus, without demand and supply conditions permitting external
specialization among the enterprises, institutional or administrative consideration from the

various authorities inevitably intervened [Cf. Riskin (1987): 218].

More importantly, with no market and only skeletal planning, the only possible way
to organize production would be through "comprehensive enterprises”, not specialized ones.
Because of capricious and undependable suppliers under external limitation, enterprises
seeking self-reliance or self-sufficiency had to defensively and rationally insulate and protect
themselves [cf. Riskin (1987): 219]. Therefore, in the 1970s, the result of self-reliance of
industrial enterprises meant "a defensive posture of survival and growth™ in an undependable

macro-economic environment [Riskin (1987): 220].

Furthermore, the question of participation30 within enterprises also explained the

failure of the development strategy of the radicals, a gap between the theory3lLand practices.

auality deficiencies of its gists casing suppliers. Refused permission by the economic bureaucracy to manufacture the casing itself,
the plant was forced to rely on outside suppliers, which were repeatedly re-designated, and it was never able to deal witn these
suppliers directly....” [Lippit (1987): 205]

49 Cf. Riskin (1987): 218-220, 278-281; Lippit (1987): 202-205.

Since the GLF (1958-60), China practised a system of the “two participations”, that is, workers participate in management and
managers in physical labour (Lippit (1987): 146]. The "lhree-in-one committees” mentioned during the Cultural Revolution appeared
to represent a successful stuck on the hierarchical structures of authority. However, the lack of job mobility in industry and the
dependence of the worker upon the evaluation of factory cadres for a variety of essential benefits created a major imbalance in power
within the enterprise.

5l Nevertheless, western r(ﬂ)orts indicated a "markedly small difference” between the wages of top administrative and technical

personnel and those of ordinary workers [Cf. Riskin (1987): 251], since egaliurianism was a goal of the Maoist leadership.
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Being the eternal mandarin in China, cadres have access to a variety of privileges—such as
access to special goods or treatments—that lift their "real incomes" above their formal

salaries.

After the 1968-69 border tension between China and the Soviet Union, the PRC
leaders started changing both foreign and domestic policies, with the radical diplomatic
expansion.®22 During the same time, the rehabilitated Deng Xiao-ping took over the daily
responsibilities of running China's government. In January 1975, the Second Plenum of the
Tenth Central Committee met, immediately followed by the Fourth National People's
Congress (NPC), which adopted a new national Constitution (1975) [Kraus/Holz (1982):
222-223, 235-237], giving workers the right to strike (Article 28). Indeed, the overriding
theme of that Congress was the need and task for unity after the revolutionary turmoil.
Moreover, it was at this meeting that Zhou Enlai, the Premier for two and half decades, put
forward his famous call for "Four Modernizations" by two stages.53 While the leadership
around Zhou and Deng moved to restore foreign trade and provide access for China to
advanced technology and capital from abroad, this also added the need of the recovery in

government and bureaucracy.

Taking the 1960s as a whole with political and economic disruptions, China's foreign
trade stagnated below the peak level of 1959 [Cf. Riskin (1987): 157], Thus, the early 1970s
period was not only a turningpoint for the political restoration in the central government, but
also for foreign contacts and trade.54 After the fall of "the Gang of Four" in 1976,
dramatically again, the reform-minded leadership in Beijing started to criticize its

predecessor's unwillingness to make greater use of foreign economic relations [Wang &

52 Beijing, in October 1971, repine* Taiwan aa repreaentalive of China in the United Nations Furthermore, American President R.
Nixon visited the PRC in February 1972, and signed the famous ‘Shan?hai communique™ acknowledging the existence of only one
China "ofwhich Taiwan was a part”". In September of the same year, full Sino-Japaneae diplomatic relations were established.

A According to Zhou, the PRC has, first, to build “an independent and relatively comprehensive industrial and economic system by
1980”7, and second, to “accomplish the comprehensive modernization of agriculture, industry, national defense, and science and
n987)*(/§9 »e °re *** QM cenlufy" *° ~at China's economy will be advancing in the front ranks of the world. Cf. Riskin

54  During the second half of the Cultural Revolution decade China became mare trade-dependent, since a rapid growth in trade
followed the diplomatic ties. Imports were especially concentrated in a few industries, notably “fertilizer, petroleum refining,
petrochemicals, ferrous metallurgy, and electric power," of which the major potential was to break bottlenecks and to introduce
particular types of productive capacities needed; cf. Riskin (1987): 207 A 209.
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Perry (1985): 5-6]. This was on the eve of a new era of reform. Gone with the wind the
Cultural Revolution: with the then unfavourable international relationship and the
xenophobic tendencies of some Beijing leaders, the disorganization of the 1960s decade
imposed on the PRC a greater degree of "economic isolation” than was either desirable for

growth or necessary for "self-reliance".

111.4.B. Formal and Informal Law under Communists before 1979: Change and
Continuity

According to most Chinese scholars, the development of the PRCs socialist legal system can
be periodised into the following five stages%: (1) the period of establishment (1949-53); (2)
the period of development (1954-56); (3) the period when legal construction was subject to
Left interference and ceased to develop (1957-65); (4) the period when the system was
severely undermined (1966-76); and (5) the period of the restoration and further development
(1977-present).56 Following the périodisation sketched out, the development of the legal

system in the PRC can be analysed into the inconsistent stages before 1977.

First, during the period of 1949-53, the Common Programme of the CPPCC served as
a provisional constitution up to 1954. Followed by the regularization of administration, this
was a period of internal consolidation and reorganization. Then the dual systems of law—the
formal law diid the informal one; or, traditionally fa (pseudo-positive law) and li (moral code)
[Cf. Section 1.4] - continued to interact in a complimentary but competitive way. As to the
former, the Revolutionary government abolished all Nationalist laws and judicial organs at
the very beginning. In their place, a two trial judicial system-the People's Court and the
Military Court [Cf. Brady (1982): Ch. 5] - along with the procuracy were gradually

established. Several important pieces of legislation were passed.57 On the other hand, in the

n This division seems popularized in both PRC sad Wsalcrn legal articles on the PRC's law. A list of publication using Ibis division
can be found in H. Chiu (1982): 4. note* 2 and 3.

56  Thia fifth period haa been further divided into two stages: The period from 1977-78, and 1979 to the preaent. See S. Liu. On the
Development”of Legal System of New China and its Historical Experience, No. 3 Zhong-guo Fa-xue (China Jurisprudence), 1984

Including the 1950 Marriage Law, the 1950 Land Reform Law, the 1950 Trade Union Law; the 1951 Act for the Punishment of
Counter revolutionaries; and, the 1952 Actfor Punishment of Corruption.

81



I11. Law & Administration under the Communists

informal form of law, ad hoc people's tribunals which conducted mass trials and dispensed
revolutionary justice were set up for the widespread national mass campaigns, including the
Land Reform, Three-Anti, Five-Anti, and the Suppression of Counter-revolutionaries

Movements (1950-52) [Cf. Brady (1982): Ch. 5; Tsou (1986): Ch. 1],

Secondly, the period of 1954-56 started with the similar copying of the new 1954
Constitution (from the 1936 USSR Constitution), and the PRC closely modelled its projects
of industrialization on the Soviet economy (cf. Section 111.3.B). This was a further process of
regularization and codification, which completed the central governmental structure and
functions. Furthermore, the PRC promulgated the organic laws of the People's Courts and
the People's Procuratorates in September 1954 [Brady (1982): 120-124]. All this underlined
the new government's genuine attempt at institutionalization, and the Eighth National
Congress of the Party in 1956 emphasized the need for further codification and observance of
law [Cf. Tsou (1986): 64]. Unfortunately, this attempt failed at this tumingpoint of the

improvement of legal development.

Thirdly, the 1957-65 period saw legal construction subject to left interference and it
ceased to develop. In the autumn of 1957, Chinese Communists launched an "Anti-Rightist
Campaign" as a counter-attack against those strong criticisms of the Party and government
evoked by "the Hundred Flowers Blooming and Contending Movement" of 1956-57 [Brady
(1982): 136-137]. Then, the process towards a stable legal order since 1949 came to an
abrupt end. This coincided in time with Mao's decision to abandon the Soviet-modelled
economy in favour of the development of the GLF (1958-60) discussed above.
Consequently, the impact on the legal field was a decisive shift from the formal system to
informal social control, through a steady decline of the importance of the former. In addition,
the previous growth of the legislative activities was obviously reduced, or stopped, in reality.
Thus, the major enactments included only the 1957 Regulations for Administration of

Security and Punishment and the 1963 Regulations for Protection of Forests [Zheng (1988):

«Je
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Fourthly, intended to rectify the bureaucratic establishment and to impose a radical
vision on society, the Cultural Revolution was initiated and severely undermined the legal
system during the 1966-76 period. With the impacts of this revolution, the formal legal
structure received a most serious blow during this period, the denunciations such as those of
Chairman Liu Shao-gi and his fellows were never developed as formal legal trials through the
procedures of the constitution or any "formal" laws [Cf. Kraus/Holz (1982): 189]. The dis-
mantling of the so-called "bourgeois™ law following Mao's instruction to "Zalan Gong-Jian-
Fa (to smash police, procuracy, and courts)l, was enforced by the mass line of the Red-
guards and the imposition of military control by the People's Liberation Army [Cf. Leng

(1977): 356], As a result, the courts survive the Cultural Revolution, but functioned only

sparingly.

What emerged from the period was the clear ascendency of the "informal" domain of
law over the formal one and the complete dominance of the Party and the mass organizations
in the administration [Cf. G. Young (1978): 56-61]. For instance, the new 1975 Constitution
(750117), adopted by the Fourth NPC, further declared its stress on political mass
mobilizations and Party supremacy (Articles 14, 16), and expressly confirmed the leading
role of the Communist Party over the NPC (Article 16). In particular, the 1975 Constitution
confirmed the consistent decline of the formal system of law since 1957: abolishing the
procuracy; deleting the procedural protections of the people's congress deputies from the
1954 Constitution; and reducing the list of citizens' fundamental rights; and, so on [Cf. Brady
(1982): 233]. Since the informal system of law reached its high point, those extra-judicial
institutions led by party committees and the party agents played a dominant role in Chinese

legal life up to the end of the period.

1.5 INITIALATTEMPTS TO REGULATE FOREIGN INVESTMENT

During the past four decades, the PRC has faithfully followed a "self-reliant” development

strategy relying on the mobilization of internal resources and domestic stimuli for national
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growth. Thus, the PRC disassociated itself completely from the world capitalist system and
achieved a certain measure of success in providing for the basic needs of the great majority of
its people. It made considerable progress in reconstructing an articular and autocentric socio-
economic structure and building up a solid scientific and technological base for further
development. However, some major changes towards "selective" association with the world
market and in international economic reforms have occurred since the late 1970s, especially
along with both the Sixth Five-Year Plans (6FYP, 1981-1985) and the Seventh Five-Year
Plan (7FYP, 1986-90) in the whole 1980s.

I11.5.A. Role of the Administration in the Reform Programme

(i) Re-shifting of Economic Policies

In adopting a policy of opening to the outside world and promoting economic and
technological intercourse with foreign countries, China has broken with the outmoded
ideological bonds that closed the nation to the world and promoted old stereotypes. The
policy of opening to the outside world is now long-term basic state policy, and has been

solemnly provided for in the nation's Constitution of 1982.

It is remarkable in contemporary China how the abrupt swings in policy occur, when
the locus of decision-making authority shifts from one set of leaders to another [Cf., R.H.
Myers (1980): 245-246; and Perry & Wong (1985): 7-9]. In fact, to elaborate a proposal of
modernizing China, with even more economic and political reasons, could be dated back
much earlier, even to 1960s. However, the reform programme started only from 1977. The
outcome of the ambiguous relations, conflict or cooperation, between the then Premier Hua
Guofeng and Vice-Premier Deng Xiao-ping was certainly a boost for the spirit of reform
[Perry & Wong (1985): 8]. Both Hua and Deng championed the Four Modernization by the
year 2000; then, the origin of the open policy and a "great leap outwards" movement started.
An attempt of integration into the international system, symbolized by subsequent

normalization of relations with both Japan and the United States (see Section 111.4.A.),
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facilitated a dramatic change in China's economic strategy. Therefore, genuine reform, said
by Perry and Wong, "began with the demise of Hua Guofeng's ten-year plan" [Perry & Wong
(1985): 9]. In November 1982, the long awaited Sixth Five-Year Plan (1981-85) was
announced, and it reaffirmed the leadership's commitment to "readjustment, reform and the
balanced development of the economy” [Ho & Huenemann (1984): 10]. Following the
successful result of that Plan, China furthered its Seventh Five-Year plan in 1986-90. Indeed,
the decade of the 1980s witnessed notable advance in the PRCs policies of reform and the

open policy.

In 1980, China implemented the open policy in the provinces of Guangdong and
Fujian and set up the four special economic zones (SEZs) of Shenzhen, Zhuhai, Shantou and
Xiamen. In 1984, a succession of fourteen coastal cities were opened including Tianjin,
Shanghai and Guangzhou and the Island of Hainan, and in 1985, the delta areas of the
Yangtze River, Pearl River and South Fujian were further opened, so that a preliminary open
belt exited along China's coast. More flexible policies and measures have been adopted to
encourage investment from abroad. More than 100 laws and regulations concerning foreign
economic affairs were promulgated to protect the rights and interests of foreign investors.
Preferential treatment such as reducing and remitting taxes have been given to foreign

investors in SEZs and coastal development areas.

With a population of over one billion, China's large demand for imports and foreign
exchange shortages are a long-existing contradiction. To increase exports and foreign ex-
change earning is a pressing task and is the focus of further reforms of the foreign trade
system. The nation is doubling its efforts to bring technological innovations to enterprises
that produce export commodities and improve the quality of export goods. For those
international trade practices that help China maintain a balance in foreign exchange or
increase exports and foreign exchange earnings, all kind of favourable conditions are being
provided, such as allowing the products of China's trading partners into the Chinese market,
giving priority to imports of advanced technologies from active trading partners and reducing

or remitting some tariffs.
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(ii) The Need of Formalization of Economic Reform

The key to the implementation of the new economic strategy has been the use of both
economic and legal stimuli, and both internal and external stimuli. Internally, judging by
what the Chinese leadership has said about "reform", contradiction of those practices in the
Cultural Revolution eraS8and their corrections will play their arguable parts in the interaction
of law and bureaucracy.® Chinese political economy traditionally does not provide any
guarantee of stabilizing abrupt policy-shifts. Through out the Chinese history of three
thousand years, there are only successful revolutions and failed reforms. Integration into the
international economic system will not necessarily resolve China's "underdevelopment"

before the year 2000.

However, the egalitarianism is another concern, and a new "responsible contractual
system" has been introduced into Chinese individual and enterprise economies recently
[Selden (1988): 175-179, 183, & 186-187], As to the regulation of economy, market
mechanisms has been promoted with the tax and enterprise reforms; enterprise autonomy has
been guaranteed by the several new laws (Cf. Section VI11.3.C.). Inshort, a changing political
economy has emerged along with the Chinese project of modernizing China since 1978.
Moreover, the principles governing the reforms and relevant policy measures are

implemented at the national, provincial, and enterprise levels.

Given the development in the 1980s, all targets for both the Five-Year Plans indeed
changed the PRCs financial and economic situation. From the beginning, economic reforms,
especially in terms of a "contract responsibility system” mentioned, were first conducted in
the rural areas to bring about a reformation of the previous irrational system and to unleash

people's initiative and creativity. When the reforms proved successful in the rural areas, they®

38 That is, how lo correct throe practices primarily concerned by the Chinese was concluded as follows: 1) the tendency towards
“absolute egalitarianism™; 2) the over- dependence on directive planning and administrative control; and, 3) the lack of enterprise
autonomy. Ho & Hucnemann (1984): 1

59 By, great extent, they will interplay in that continuing debate between the radicals and the conservatives of “productive force-

productive relations, balanced-imbalanced growth, and directive planning-market mechanisms" from 1950s.
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were then introduced to the urban areas. In fact, the bureaucracy with the central power

assumed the leading role in the economic reformation and its co-ordination.

Following the reform of the rural sectors, several key elements were introduced into
the PRCs urban reforms. Firstly, to invigorate the productive capability of enterprises,
especially by delegating decision-making power to enterprise management, so that it can
respond effectively to market situations [Cf. Selden (1988): 173]. Secondly, to establish a
planned management system that uses market mechanisms, especially to decentralize the
planning processes, and strengthen indirect macro-economic control. Thirdly, to restructure
and readjust the irrational pricing system. Accordingly, the fiscal and monetary system needs
to be overhauled, particularly the relationship between enterprises with the state regarding
allocation of enterprise earnings. Also, some macro-economic measures, such as taxation
and subsidies, must be used effectively to regulate the economy in the planned direction.
Furthermore, to spur creativity in the production within the ownership structure, this
cornerstone of the production relations of the society must be reformed and readjusted. The
major shift is towards the multiple ownership by reducing the number of state-owned
categories in favour of more collectively owned and privately owned enterprises, or by
combining them in terms of sharing ownership under the joint ventures [Selden (1988): 153-
180], Basically, these changes will inject vitality and flexibility into the economic system.

However, all of these reforms and the measures discussed constitute only the internal stimuli.

Externally, the PRCs open policy will complement the overall economic reforms by
providing external stimuli. The open policy is concretely manifested in the establishment of
SEZs and the coastal cities as conduits for imports of advanced technology, management and
knowledge as well as training of personnel and developing export-oriented industries to
increase foreign exchange earnings. Within these zones, more liberal ownership and

administrative structures and special privileges are offered to attract foreign capital.
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111.5.B. Dilemma of ""Neo-Authoritarianism™: The Attempt to Re-build the
Party-State
In order to formalize to economic reform, there has emerged a conflict of roles between the
Communist Party and the Government since 1979. The issues are not laid on the strong need
of an efficient administrative authority, but on the locus of the power of this authority
between Party and State, and between the central and the local [E.g,. Y.P. Chen (1991): 13-
15].

The 1982 Constitution reflects the Chinese leadership's concern to create a more
predictable system better equipped to implement the plans for economic
modernization.80 For instance, to protect both foreign and private businesses. Meanwhile,
the changes in the relation between the Party and State in the administration and economic

reform programme is more directly concerned with foreign investors.
(i) Parly-State and its Legal Basis

Sociologically, Communist China can be described as a Party-State as the case of the
Taiwan [Cf. Chapters | & Il]. However, this raises a question as to whether the Party's in-
tervention dominates the government system within the State, although the role of Party
is hidden in the texts of the 1982 Constitution. In fact, this Party-State of the PRC continued
to the 1980s. In 1987, at the 13th National Congress of the CPC, Zhao Ziyang, the then
Premier and deputy General-Secretary of the Party, addressed the problems of the Party-State
relationship.6L  Although in terms of their political impact, the steps towards the
democratization of the Party may be of fundamental importance, the separation of Party and
State, which constitutes the first item in Zhao's seven-point programme for political reform,
is perhaps even more crucial to the transformation and development of the economy. The
separation of the party from the state is manifestly indispensable in any attempt to

introduce patterns of management adapted to the exigencies of a "planned socialist market

60 Before the promulgation of the preaent Constitution of the PRC oa 4th December, 1982, there had been four conalitutiona and a draft
constitution in Communist Chins sfter 1949: 1) 1949 Common Programme of the Chinese People's Politicsl Consultstive Conference;
2) 1954 Constitution; 3) Drsft 1970 Constitution; 4) 1975 Constitution; snd 5) 1978 Constitution.

61 Beijing Review (913/November/1987): Document (Centrefold, I-VI1), pp. 111-VI.
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economy”, but there has so for been little successs in achieving this. Nonetheless, since Zhao
lost his power after the 1989 "Tiananmen Square Accident”, he himself has been the target -
the core of "Neo-Authoritarianism" - criticized by some Communist top officials& [Y.P.

Chen (1991): 14-15],

The new 1982 Constitution had already reflected the attempt to free the State from the
grip of the Party. It seemed to revert to the 1954 drafting approach in which the power of the
Party was hidden in the Constitution. The only statement referring to the Communist Party
of China (CPC) in the 1982 Constitution is the Preamble.&3 Under the present long-term
Party-State structure, whether the Party will guide the State's activities to its own satisfaction
without actually dominating the State remains to be seen. On paper, nonetheless, three
months before the enactment of the Constitution, a new 1982 Party Statute was adopted by
the twelfth National Congress of the CPC on 6th September, 1982. In 1986, Regulations of
the CPC on the Work of Grass-root Organizations in Industrial Enterprises Owned by the
Whole People (860204.1) still shows the basic organization and influence of the Party deep-

rooted in economic system of State.

The nature of State is stipulated by Article 1 of the 1982 Constitution, which refers to
"a socialist state under the people's democratic dictatorship."” However, although a number of
specific provisions have been "formally" introduced to strengthen the State apparatus,64
"promoting the Party's authority, especially collective authority of the central leadership
(zhong-yang-ling-dao ji-ti-de-quan-wei)" is said very essential to the Chinese Communists in

economic construction [Y.P. Chen (1991): 11].

62  Chen Yeb-Pin wee the former Heed of Ihe Orgenizelion Deportment of the Chmeec Communiet Pony, end e member of the Control
Consultative Committee of the Party during 1989-1992. His article of 1991 in "QiuStu" (formerly the Party propaganda, "Hong-Qi")
was his speech in Party School of Hu-bei Province. See Y.P. Chen (1991).

63  “"Under the leadership of the Communist Party of China and the guidance of Marxism-Leninism and Mao Zedong Thought”, the
Chinese people will complete their historical tasks.

n For example, to increase the powers of the Standing Committee of the National People’s Congress (Articles 58-59, 65-74); to resurrect
the post of the President éArtches 79-84); to establish s Central Military Commission (Articles 93-94); and, to improve the re-
lationship of the central and local government (Articles 95-111, 112-122).
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(if) The Re-structuring of Government
Al The Issues at the Centre

The National People's Congress (the NPC), according to Article 57 of the 1982
Constitution, is the "highest organ of State power". It is "composed of deputies elected by
the provinces, autonomous regions and municipalities directly under the Central Government,
and by the armed forces. In addition to legislative power, the NPC exercises fifteen functions
and powers, including the power to amend and to supervise the enforcement of the
Constitution (Articles 58, 62). Also, the NPC has the power to recall or remove the top

officials in the central government, including the President and the Premier (Article 63).

The permanent body of the NPC, the Standing Committee (SC-NPC) is elected by its
parent body to reflect its own composition. According to the Constitution, the SC-NPC
exercises many more of the NPCs functions when the latter is not in session. For instance,
under Article 67, it has twenty-one functions and powers. It can amend and supplement
statutes enacted by the NPC and examine and approve partial amendments to national
economic plans. Also, it alone enacts laws other than basic laws, interprets laws, and
supervises the work of the State Council, Central Military Commission, Supreme People's
Court, and Supreme People's Procuracy. The Constitution also gives SC-NPC power to
annul laws and decisions of the State Council. It seems that the SC-NPC has grown
considerably in power and prestige, and now has more practical importance than the NPC

itself.

The President and the Vice-President (not the Chairman and Vice-Chairman as
before) are the new names of the ceremonial Heads of State in the 1982 Constitution. A real
personal power of the President seems to be that of recommending the Premiership of the
State Council to the NPC (Article 62(5)), because all the other powers of the President are to
be exercised in pursuance of the decisions of the NPC and its SC-NPC (Article 80).
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Established by Articles 93 and 94, the Central Military Commission (CMC) is a new
independent institution which has never had any equivalent in any previous constitution and
seems to control the forces is to avoid the fusion of Army, Party and State as was the case in
the past decades. The Chairman of the CMC is to be elected by the NPC and is to be
accountable only to the NPC and its SC-NPC.

The State Council, that is, the Central People's Government, of the PRC is the
executive body of the highest organ of State power; it is the highest organ of State
administration (Article 85). The Premier has overall responsibility for the State Council, and
is one of the most important positions of power in the PRC today. Others are the President,
the Chair of the SC-NPC, the Chair of CMC and the General Secretary of the Party Central

Committee.

However, the informal paramount of the Communist Party has still suppressed any
authorities from the individuals or organizations. For instance, the trend of centralization of
administrative authority to the reformist group led by Zhao Ziyang has been seriously
criticized as "Neo-Authoritarianism” — "whose advocates became those advocates of
anarchism in the turmoil in 1989"-- by a speech in the Party School of Hu-bei Province Party

Commission [Y.P. Chen (1991): 14-15].
B/ Local Government

People's congresses and people's governments are established in provinces,
municipalities directly under the Central Government, counties, cities, municipal districts,
township, nationality townships and towns. The trend has been for a considerable number of
powers to be devolved from higher to lower State organs. For example, according to Article
100, significant new legislative powers have been given to the People's Congresses of
provinces and municipalities directly under the Central Government. Also, under the recent
Economic Reform programme, in order to facilitate the carrying out of the new functions and
responsibilities, new Standing Committees have already been established in all but the lowest

ties of local people's congresses (Article 96).
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Organs of self-government are established in autonomous regions, autonomous
prefectures and autonomous counties. Under Articles 116-122 of the Constitution, the organs
of self-government in the National Autonomous Areas have likewise been given new
legislative powers, as well as greater powers of independent administration in spheres such

as finance and economic construction, education, health, and local public security forces.

In short, as regards the power structure, there have been two trends. The trend has
been for devolution from the higher to the lower state organs for the economic management;
but at the same time the party-state still plays a key role in China's further national

development.

111.5.C. Dilemma Between Formal and Informal Regulation: Reshuffling
Administration in Economic Planning and Management
In order to complete the goals of the open policy since the late 1970s, the Chinese leadership
has been concentrating especially on at least two issues within the enforcement of the
economic strategy. The first issue is obviously the institutional guarantee supported by a
renewal of law (Cf. I111.5.A & B), while the second one is how to tame a bureaucracy that has,
however, deep-rooted and complicated personal ties with these Chinese top leaders
themselves. Historically, China has impressed the West by the calm semblance of order and
organization reflected especially in the Chinese bureaucracy: for example, the calmness of
the official explanation of the recent "Tiananmen Square Massacre” on 4th June, 1989.
However, behind the 'formal' facade presented to the foreigner, there always have been other
informal systems and organizations controlling the society. There is always a question for
each other when western tycoon of multinationals meets Chinese bureaucracy: How far has
the counter side perfected the art of presenting order on paper; and how little does reality bear

resemblance to the system the counter side officially promulgates?

In reality, the PRC's open policy in respect of foreign investment may be enhanced or
weakened by the actions and attitudes of government officials at all levels. Both foreign

investors and Chinese government officials complain about the bureaucracy in China and
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regard it as one of the major problems foreign investors have to encounter. It is no surprise
that, when a foreign investor makes a transaction, he has to go through several complicated

and often repetitive procedures@avhich are the main theme in Chapters V and VII.

Therefore, in addition to improving the efficiency of administration, the re-
organization of governmental structure is necessary, in the view of Chinese leaders
themselves, especially in the field of economic affairs. Drafted and implemented since April
of 1988 when the NPC was held, the re-organization of the Chinese government was
reportedly completed by July in the same year. Twelve former ministries and commissions
under the State Council were closed or merged at that time into 9 new ministries and
commissions. This reshuffle of government structure, according to sources from the State
Council, is one of the major steps of the entire reform programme of China's political

structure [China Economic News (2918188)].**

China's enthusiasm for reshuffling its ministries and commissions demonstrates the
government's determination to simplify the administrative structure and to grant greater au-
tonomy to departments at lower administrative levels, particularly in the areas of economic
affairs. Furthermore, in addition to structural changes, there are also functional changes for
the branches of the State Council which are to be the essence of the entire programme. The
decision-makers even disclosed that "the success of the ongoing reform will depend on how

well and smoothly the governmental functions are transformed".

Another notable feature of this structural reform is the separation of commercial
functions from the government departments [China Economic News (15/8/88)]. Under the

official planning system the administrative intervention in investment, projects, materials

65 Eve« if the project in question is to be located ia Ike capital city of a province, the foreign inventor concerned muet first seek approvsl
from the city government and then the provincial government, and sometime« back and forth. Cf. Section VI1.4.

66  Of the 12 ministries and commissions which were deleted, 10 dealt with the State's economic afTairs, planning and management.
They were: 1. the State Plantains Commission (SPC); 2. State Economic Planning Commission; 3. Ministry of Coal Industry; 4.
Ministry of Petroleum Industry; 5. Ministry of Nuclear Industry; 6. Ministry of Aeronautics Industry; 7. Ministry of Astronautics; 8.
Ministry of Water Resources St Electric Power. 9. Sute Commission for Machine-building Industry; and, 10. Ministry of Electronics
Industry. In turn, 8 out the 9 newly esublished government departments take over the administrative functions of the 12 previous
ministries and commissions in respect of economic aspecu. These 8 economic agencies, in line with the unchanged three, are: 1
Sute Planning Conunission (new); 2. Ministry of Materials; 3. Ministry of Energy; 4. Ministry of Construction; 5. Ministry of
Aeronautics_Industries; 6. Ministry of Astronautics Industries; 7. Ministry of Machine-building; and, 8. Ministry of Electronics
Industries. Cf. China Economic News (29/08/88).
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supply and enterprises will "be modified or even minimized". The reform of government
functions, it is also emphasized, is not only designed for new ministries and commissions but
also for existing ones. Even lower to the level of the counties and villages, "both economic
and technical units" are proposed to separate from the administrative domain, and to transfer
into purely economic entities. A reform programme in Chang-yi County in Shandong
Province from 1984 has been reported as a successful case and praised by Premier Li Peng in
February 1992 [JJRB (Economic Daily) (11/2/92): 1]. However, what this administrative

structural reshuffling will achieve remains to be seen.

11.6 CONCLUSIONS

Similar to that under the Nationalist regime, law under the Communist regime has not served
the function of an autonomous force for shaping the social order. Especially, the part of
informal law in most cases translates the guiding principles of both governing Parties into the
administrative framework through inter-related practices between Party leaders and State

officials, and plays a more active role than formal law in political and economic reality.

In the 1950s, in addition to the difference between 'frozen' American assets and
British informally-nationalized concerns, China seemed to adopted a discriminatory policy of
nationalization, because some joint-venture enterprises under ‘formal' agreements with the
Soviet Union were expanding their operations;67and later the transfer of the Soviet shares of
these joint-ventures to Chinese hands were through a governmental "formal settlement’ much
different from those with British businesses [Lardy (1987): 179-180]. However, in Chinese
view, this would not be discrimination in the application of nationalization, since the
nationalization of British firms rose from hostility to Imperialism [Cf. Nakajima (1987)].
Moreover, it would be a successful and flexible strategy of socialist transformation with a

combination of both informal and formal political-economic and legal techniques.&

67  Cf. T.O. kawiki (1980), "Choice of Technology end Technological Innovation in China'a Economic Development", in Dernberger
(1980) (ed ), pp. 191-229. eepccially "Soviet Aaanied Projecta”, pp. 200-204.
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I11. Law & Administration under the Communists

After the end of the Cultural Revolution, although a formalization of economic
institutions has been developed, the importance of informal law has not accordingly declined.
Any "neo" authoritarianism cannot exist within the executive institutions in government,
either the State Council or the positive statutory framework, once it challenges the
Communist Party as the "informal but final" locus of powers of decision-makings. Recent
developments since 1979 in the interaction between law and administration, between State
and Party, and between the formal law and informal norms, can be understood in Professor
H. von Senger's analysis:

"A substantial change in the paramount importance of the Party norms is not apparent

at present, since the contemplated withdrawal of the Party from the domain of execu-

tive work, especially in the governmental sphere, is, after all, coupled with renewed
stress on the task of the supervision and implementation of Party norms which has

recently been regarded as the Party's essential task, [von Senger (1985): 207]."

Thus, even giving up the stipulation - "Citizens must support the leadership of the
Communist Party of China" -- in Article 56 of the 1978 Constitution, Preamble of the 1982
Constitution has set up the informal paramountcy for all laws, administrations, and activities
for the four modernizations. That is, "under the leadership of the Communist Party of

China", which is the very code of conduct for economic reform in the PRC, both the starting

point and the end.
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CHAPTER IV. THE CONTRADICTIONS OF INFORMAL SECTOR IN THE
REGULATION OF FOREIGN INVESTMENT IN TAIWAN: PROTECTIONISM
UNDER ADMINISTRATION

IV.l INTRODUCTION

TAIWAN is at a turning point in its unique path of development. It was only in 1987 that the
severely criticized martial lawlwas replaced by a new 1987 National Security Law (870623).
By then, the ROC on Taiwan has already scored well on all the usual tests of development:
sustained growth and industrialization in the economic realm since the 1950s; "growth and
equity", i.e., an improved standard of living and decreased income inequality over the 1960s
and the 1970s; the emergence of a middle-class in the social sphere in the early 1980s; and
gradual democratization and effective political liberalization during the 1980s. The year of
1992 has been termed as "a year of amendment of the Constitution"”, which will be the main

task for the Nationalist government.

The main theme of this chapter - protectionism under administrative pragmatism -
will be based on the case of control of foreign investment in Taiwan. In this focus, we shall
analyse the contradictions caused by the actively informal regulation between the statutory
framework, administrative measures, and business practice. For the four decades since 1949,
the regulation of foreign investment in Taiwan can be examined through the following
stages: the formal regulatory framework and the informal domains of foreign investment at
the initial stage; the expansion of informal sector by using the formal statutes to encourage,
and to control as well, both domestic and foreign investments; and, further expansion of
informal sector that has, after liberalizing the rigid statutory framework of foreign
investment, produced certain rigidities from overgrown administrative interventions. As a
fact, from the external to the internal economic relation, with its flexibility the informal
regulation penetrates the whole system of the Nationalist political-economy. Accordingly,

1 The Nationalist (Guo-Ming-Dang. GMD, or KMT Patty mentioned in the earlier chaptera) government's rule waa for many year»
legitimated by 1934 martial law ?341129), which had been re-promulgated during the Chinese civil war (1946-49) to modify the 1946
Constitution 3/(461225); enacted on 25 Dec., 1946; promulgated on 1Jan., 1947; and effective on 25 Dec., 1947). To date, because of
legitimacy of the Nationalist government, the 1946 Constitution has never been amended. However, from 10 May, 1948 on, its
e ectitxenefss wgs Iiré\ited by Temporary Provisionsfor the Duration o f Mobilization to Suppress the Rebellion (more detail below) for
more than four decades.
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the formal regulatory framework has been in nature flexible in the interaction between law,

administration and business practices.

1V.2 FORMAL REGULATORY FRAMEWORK AND THE INFORMAL DOMAINS
OF FOREIGN INVESTMENT
As a whole, the political-economy and the legal environment of business in Taiwan can be
termed as "Party-State Capitalism"2 under the informal dominance of the Nationalists. An
essential technique to extend Party's control is through those "unofficial" and "semi-official"
channels within any existing gaps between formal and informal regulation. Thus, this study
will analyse the reasons why the protectionism behind administration has been the major
obstacle to foreign investment, and why informal sector in "Party-State Capitalism" has
obstructed the formal mechanisms to promote and protect foreign investment in Taiwan.
IV.2.A. "Party-State Capitalism™: Penetration of Informal Sector in Formal Regulatory
Framework

Indeed, behind all formal frameworks, the GMD's Party-State Capitalism can be analysed
from four mechanistic levels3 [Cf. S.M.S. Chen el al (1991): 23-24]. Through the process of
legalization and the propaganda of "Party-State Unity (Dang-guo-yi-ti)'\ the majority of
benefits and profits from economic development in Taiwan have been transferred from the
State into the Party [S.M.S. Chen et al (1991): 24]. Under the Party-State structure, public
enterprise provides the first and legal channel for the GMD to control and dominate the
economy. Secondly, in the field of private economy, two channels have been used by the
GMD: those "hiding" public enterprises under the covers of private ownership (yin-chang-xin
gong-ying-shih-yeh); and the Party-owned enterprises (Guo-min-dang dang-yin-shih-yeh)
[S\.M.S. Chen et al (1991): 27-86; Chs. | and IlI]. Shih-Meng S. Chen and other five

n According to several professors in Taiwan, the “Three-People Principle" economic system under the Nationalism (the KMT)
is never purely “capitalism”, "planned economy", or "mixed economy". Hie best way to describe it. in their views, is the "KMT-State
Capitalism”. S.M.S. Chen etal(1991): 22-25.

Including: (1) the overcoat is “free economy” which permits market operations snd private economic activities, and covers those
selective interventions under governmental control; (2) the underwear is “capitalism”, by which the OMD has allied itaelf with both
domestic and foreign capitalists to suppress the weaker grougs; (3? the body is “statists” which makes the State to assume the role of
economic giant not only to control the private economy but also to develop the major economic activities through the public
enterprises; and (4) the heart is the "totalitarianism” under one-party dictatorship, which takes both market privileges, baaed on
m(l)_nopolies by legal mechanisms, and business organizations, based on special economic excuses, as the venides of Party-State
ruling.
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professors have called these two enterprises as "~Mast-public" enterprises, because of their

political-economic privileged status in reality.

In addition, three informal channels of those "hiding" public enterprises have been
used by the GMD to control the lion's share of the whole economy of Taiwan under the
covers of "false private-ownership, true State-ownership" (jia-min-yin, jen-guo-yin) [S.M.S.
Chen el al (1991): 64-73]:

(1) Companies that are invested and controlled by the governmental agencies at
different levels, although the official share-holding remains less than 50%: such as
Chinese Paper-pulp (Taipei) Co. (44.38%); He-Di Chemical Co. (45%); Overseas
(Hai-wai) Forestry Industry Co. (47.62 %); Taiwan Television Co. (TTC) (48.95%);
and, Taiwan Mi-Han-Na Co. (49%) [Cf. S.M.S. Chen et al (1991): 77];

(2) Companies that are "re-invested" by the State enterprises and agencies, the official
share-holding has thus reached more than 50%: such as Ju-Bai-Ear Fertilizer Co.
(88.34%); United-Lands (Lian-he-da-di) Construction Consultancy Co. (62.5%);
Chinese Stocks & Financial Co. (58.02%); and Jiao-yun-tung (Communication) Hire
Co. (50%) [Ibid. (1991): 78]; and,

(3) Companies that are invested by State Departments, the financial corporate bodies

and the Central Committee of the Nationalist Party, the total share-holding has

reached more than 50%: such as Chinese Television Station Co. (CTS) (66.32%);

Chung-Mei-He Co. (66.03%); International Information & Communication Co.

(owned by two official-based television companies (TTC and CTS) and the

Nationalists-owned television company- China Television Co. (CTC); China Carbide

Chemical Co. (70%); China Steel Framework Co. (73.56%); United-Asian Electrical

Manufacturing Co. (54.41%); Taiwan Petro-chemical Co. (56.82%); Ta-tung

Construction Management Co. (83.3%); Tao-Yuan Air-Service Co. (100%); and,

International Trade Building of World Trade Centre (100%) [lbid. (1991): 79].

What is the size of both public and quasi-public enterprises in Taiwan's economy?
Answering this question will provide people a better understanding of interaction between
formal and informal sectors of law, economy, and political structure in Taiwan. According to
the formal law,4 only these enterprises in which one "individual" public entity controls more
than 50% shares can be deemed as "public enterprises”. Thus, in 1988 the total production of
26 State enterprises and 34 Provincial enterprises, listed under this strict and narrow

definition, occupied already 15% of Gross National Production (GNP); and 25%, if their®

Article 2(iv) of the 1933 Statute for Privatisation of Public Enterprises (of the ROC); a Chinese text of both the 1953 Statute and
1991 Proposal of Amendment of Statute can be found in S.M.S. Chen el al (1991): 258-264.
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value of assets and expenditure included5<[Chen et al (1991): 89]. However, a more
experimental data shows that if the business "indirectly controlled" by the Party-State and
"quasi-public enterprises” were included, the production under "official" control shall be
beyond 30% of GNP of Taiwan [Chen et al (1991): 90]. Moreover, after a careful
comparison with public sectors of most countries, six professors of the liberal "Taipei Society
(Chen-Sher)" have concluded that:

"The economic structure of Taiwan, among the free-market-economy countries, has

its own unique characteristic, that is, it is far different from the free-market-economy!

[Chen et al (1991): 94-95]"

Unavoidably, foreign investment can only channelled into Taiwan where informal
sector has been playing a rather active role from internal to external economic relation.
Being analysed in Chapter Il, as a consequence of changes in the international political
environment, the ROC's foreign policy following the UN expulsion has demonstrated
flexibility and adjustment. Instead of relying on the United States totally for national security
and survival, the ROC has developed its own foreign policy strategy: a strategy of "economy-
and trade-first diplomacy". This method placed emphasis on Taiwan’s international
economic, trade and other "unofficial" contacts rather than on the traditional diplomacy of
political and/or official interactions.5 Taiwan set up an informal international trade network
of interdependence with both the developed and developing world, to compensate for its lack

of formal legal status in the international community.7

However, alongside this flexibility there runs a continued unremitting ideological
opposition to the Chinese Communists.8 In order to resist a communist takeover and consoli-

Al the same time, the lands controlled by governments at the various levels occupied 68.4% of total lands in Taiwan; the formation of
capital, beyond 40%. In 1989, the government and its agencies employed 940,000 people, occupied 11.4% of total labour power,
Iv.3% of the total employees in Taiwan.

The motive behind the economic strategy is to use economic power and trade to make friends in order to back up the ROCs
international and diplomatic position. In this regard, the economic strategy is a useful foreign policy instrument for the ROC.

Consequently, the ROC's international trade and economic exchanges became the essential features of its external relations, replacing,
to a substantial degree, the traditional form of diplomacy. Cf., Financial Timas'\SLondon, cited as FTX) (21 Jan., 88), Taiwan to
allow direct trade with E. Europe'; Daily Telegraph (London, cited as DT.L) (02, Mar., 88), Taiwan eases ban on trade with Peking’;
FT.L, (12 Mar., 88V Taiwan to allow imports from mainland China'. Helped by the emergence of growing international interdepen-
dence since mid-1960s, Taiwan's economic strategy has proved to be meritorious.

In operating an ‘economic development first' foreign policy strategy, the ;r)]rime motivation is to maximize Taiwan's external contacts
and to further the survival of a non-communist Taiwan. However, the 'Three-Nos' policy of no contact, no negotiation, no comprise
will continue to be ROC's basic policy towards the PRC. President LEE expressed the ﬁ/rm intention of the Taiwan government not
to be officially involved in any type of contact with the mainland. See President Press Conference (22/Feb/88).
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date the Nationalists' legitimacy, the ROC tried, in addition to an internal programme of
political reform9 and cabinet change,10 to demonstrate to the world its vitality through its
economic performance both at home and abroad, and so launched a vigorous campaign to
compete with the mainland in international markets. The idea was to widen the economic
gap between the two entities so that incorporation would be less beneficial for Beijing. The
latter would either have to maintain Taiwan's tie with the world economy-meaning the
acceptance of capitalism—er engineer the destruction of Taiwan's economic progress and
relocate a sizable portion of the population.1l Another related reason for the adoption of the
economic strategy was that, according to the Nationalists, economic relations would be more
difficult for the PRC to interfere with. Being private in orientation, the economic strategy

would be less vulnerable to official Communist Chinese intervention.

To facilitate the implementation of its economic strategy, the Nationalist government
has set up several semi-official institutes, such as the China External Trade Development
Council (CETDC); the Far East Trade Service, Inc.-,12and the Euro-Asia Trade Organization
(EATO).li All these trade institutions, combining official administration and private orien-

tation, work hand in hand with those of foreign affairs.

That is, to increase the level of political participation by the local Taiwanese in the political system. This process of “Taiwanization
(Iocallzatlon) was adopted by the late president Chiang Ching-Kuo. See Gold (1986§ 111-121.

n This was intended to absorb mtelll_lgent well- educated and relatively young experts into top party and governmental positions
formerly dominated by very old KMT members. 1bid

Moreover, the Nationalist leaders believed that a totally different economic system, with emphasis on advanced technology and
sophlstlcated industry, would make the Communist rivals'plan to integrate Taiwan more difficult.

" The ROC established, in Julv 1970, the China External Trade Development Council (CETDC), and later in 1971, a supplementary
institution, the Far East Trade Service, Inc. (FETS). Nominally, the CETDC is said to be a non-profit-making private organization
which has the L)urpose of promotlng sales or commodities made in Taiwan and of developing the two-way trade of the ROC. The
Chirm Yearbook (i960) (Taipei)

Similarly, to promote Taiwan's substantive trade relations with European countries, another non-profit-making private organization,

the Euro-Asia Trade Orgamzatlon (EATO), was set up in November 1975. Its purpose is to provide a wide range of free services for

the development of Taiwan's trade with Europe. Cf. EACD ed., Euro-Asia Trade Organization (1981: Taipei), p.2. Inaddition to the

organization, unofficial trade consultations between Taiwan and the EEC have been held three times during 1982-87. Sec Board of

Eor? n Trgde’\Sof Mllrgg%ry of Economic Affairs (MoEA)) ed.. Taiwan Eyas Europe: A Trading Partner o f Growing Important in the
ex eco e (Nov
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1V.2.B THE LEGAL FRAMEWORK AND INFORMAL DOMAINS OF
THE DIFFERENT FORMS OF FOREIGN INVESTMENT

As we will discuss below, an argument of the sector-directing policy in stimulating
foreign investment in Taiwan (Cf. Sections 1V.3. and 1V.4.) has failed to explain how far
foreign investment was adequately integrated with the overall economy and why Taiwan,
despite the famous "Taiwan Miracle", is still lacking a powerful position in terms of global
technological and marketing dominance. Also, more importantly, it is indeed difficult for
one to establish the real price Taiwan has paid and/or will pay for its past successful "control”
of the foreign investment. For instance, the problem of efficiency in many public enterprises
was the origin of the developing privatisation programme. Furthermore, infant industries,
such as automobile assembly and insurance, have not developed soundly after the four
decades of protectionism. Comparatively, the regulation of foreign investment has provided
not only "promotive" but also "limitative" effects within the interaction among the Nationalist

regime, domestic and foreign enterprises.

(i) The Legal Framework ofForeign Investment

The corporation law in Taiwan permits foreign investors to wholly-own a Taiwanese
company. Hence, this opens a question that foreign investors can highly use the technology
without any obligation to transfer it into local economy. Both forming a new entity14 and
purchasing an existing one are permitted. The 1929 Company Law of the ROC (291226) is a
comprehensive piece of legislation originally modelled on Continental commercial codes
before the war and gradually revised to follow Anglo-American ones within Taiwanese local
cor{text [Ma (1985): 17]. The Law recognises four types of business organisations [Article
2], including: (a) companies-limited-by-shares;15 (b) unlimited companies;16 (c) limited

**  Capitalisation of technolo?y only by an incorporator may be one of the major reason! for forming a new entity rather than acquiring
an existing one. Cf. Article 156 of the 1929 Company Law, and “"Measures for tha Use of Patent Rights and Technical Know-how as
Equity Investment" (680603).

15  The company must have at least seven incorporators, more than half of whom must be domiciled in the ROC; see Articles 128-356,
the 1929 Company Law.

16 The companies which resemble partnershi?s in that their shareholders have unlimited joint and several liability for the debts of what
are however separate legal entities. Cf. Articles 40-97, the 1929Comply Lew.
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companies;17and, (d) companies with shareholders of unlimited and limited liability (or, the
mixed companies).1l8 In the legal view, any form could be taken by foreign investors.
However, none of these forms except companies-limited-by-shares have attracted significant
interest from foreign investors [F.S.L. Wang (1985): 522], primarily because they do not fall
within the definition of a "Productive Enterprise’ under the 1960 SE1 (Article 3), as detailed

below.

In fact, in order to benefit from the status of 'foreign investment approved under the
relevant statutes, foreign investors must apply to the Investment Commission (IC) for ap-
proval prior to acquiring shares of the existing companies.19 This administration of approval
explains the importance of policy in the interaction between law and administration of
foreign investment. There is no special legislation governing foreign investment in existing
enterprises, except some restriction of sectors, such as inland transportation, public
utilities and certain defense-related industries.2) With regards to the requirement of “at
least seven™ incorporators who may be nominal only in the company-limited-by-shares, this
flexibility could be favoured by foreign investors in case of business control (despite that

several restrictions waived by authorities).

These restrictions under the 1929 Company Law are: (a) domicile of the

incorporators;2L (b) shares transfer;2 (c) citizenship and domicile of management;23 (d)

17 The comp*me* which are akin to amall cloacly-held corporation*. Cf. Article* 98-113, the 1929 Company Lam.
18  Cf. Article* 114-127, the 1929 Company Law. The companies readable limited partnerships.
19\ Cf. Articles 4(2) and 8. The 19U SIFN, Atrticles 4(2) and 7. the 19SS SIOC.

However, restrictions on foreign investments in ‘inland transportation' are found in law, while the other sectoral restrictions are not
officially published, but the golicy under the Investment Commission. Cf. Article 35, Hie 1971 Public Highways Law (710201),
amended on 23rd January, 1984.

n That is, not fewer than half of the incorporators of a company-limited-by-shares should be domiciled within Taiwan (Article 128,
1929 Company Law).

22 Under the Law, for at least one year following incorporation, the incorporators may not transfer their shares (Article 163, 1929
Company Law).

23 That s, both the chairman and the vice-chairman must be Chinese citizens who must, as well as at least half of managing directors of
the company, be domiciled within Taiwan (Article 208, 1929 Company Law).
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domicile of auditing-supervisore;24 and, (e) shareholder diversifications and financial
reporting.5 However, these requirements may be waived by the Investment Commission, in
case that an application for waiver is made pursuant to the provisions of the Statutes for
foreign investments. For instance, most foreign invested companies are legally permitted
[P.S.P. Hsu (1985): 277-278], and accordingly the wholly foreign-owned here. These are
major differenceXbetween the investment through the Company Law and through the special

Statutes relevant, i.e., the 1954 SIFN, the 1955 SIOC, and the 1960 SEI.

(if) The Forms of Foreign Investment, Their Legal Status and Informal Domains

A very flexible framework of forms of foreign investment has been provided by the
Nationalist government. Thus, foreign investors are permitted to acquire shares in an
existing domestic company, or to form a new company in Taiwan, or to register a branch

office of their foreign corporation.
(i).(a) Joint Ventures and the Dominance ofInformal Practice

In practice, most foreign investment in Taiwan prefers the form of joint venture
between foreign and domestic participants, because the government clearly encourages
investment involving local partners. However, this preference is not expressed in legislation
but rather is apparent from the pattern of the Investment Commission (IC) approvals of
foreign investment applications: nearly three quarters of Foreign-Investment-Approved
enterprises on Taiwan are joint ventures having local participation.27 In contrast to the PRC,

in Taiwan there is no specific legislation to deal with joint ventures. Thus, joint ventures not

24 The Lew require« thel el leeet one of the elected euditinu-eupcrvieon (or, independent nuditon iniide compeny) must be domiciled
within Taiwan (Article 216, 1929 Company Law).

25 Under the Company Law, a company with paid-in capital of New Taiwan Dollar* $200 (N.T.S) million or more must apply to offer its
shares to the public and comply with certain requirements regarding shareholder diversifications and financial reporting prescribed by
the Securities and Exchange Commission (Article 156, 1929 Company Law). Also see, Articles 22-1, 28-1 and 36 of the 1968 Law of
Securities Transfer (680430), amended on 29 January, 1988.

In addition, without the aﬁplication through administration under these Statutes, foreign investors cannot enjoy the visa of multiple
eiggalné:fs, and overseas Chinese cannot benefit from the exemption of tax of heritage on the investment. Cf. 1989 Manual (Taiwan)-.

27 P S P. Hsu, K. Li, and F.S.L. Wang. Joint Ventures in the ROC: A Study in International Business Cooperation, in Ma (1985): 551*
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only can adopt any of the four types of corporate-structure recognized by the 1929 Company
Law, but also take the form of a contractual joint venture or simple partnership. Even
without contributing capital, capitalization of technology by foreign partners is permitted

accordingly.

Due to the encouragement based on the forms of business, it is likely that joint
ventures involving foreign investment are frequently organized as '‘companies-limited-by-
shares (yuo-shieng gu-feng kong-si)"28 in order to make the enterprise eligible for incentives
under the 1960 SEI or the Science-based Industrial Park Statute (790727) (the 1979 SIP
Statute). Accordingly, the exemption from the shareholder and director nationality and
domicile requirements available to a wholly foreign-owned subsidiary is also available to a
joint venture in which 45 percent or more of the enterprise is owned by foreign investors,
subject to approval by the Investment Commission of an application made under the 1954
SIFN (540714). The particular considerations of influencing foreign investors to make use of

a "company-limited-by-shares" to foreign investors will be analysed as below.

With regards to "companies-limited-by-shares", the 1929 Company Law requires "at
least seven" incorporators and the company must maintain at least that number of
shareholders. In fact, the social practice may be benefited from this legal text: because there
is no individual minimum shareholding required, six of the seven shareholders may be
nominal only.2 For instance, when Tainan Textile Corporation was set up, as the first
company-limited-by-shares of the Tainan Corporate Group, in March 1955, 40% of shares
was owned by Huo Yu-li personally, while his sons, sons-in-law and himself assumed 5 of 13
directors of the company [K. Hsieh (1991): 278]. This flexibility could be favoured by
foreign investors, although several restrictions on foreign involvement can be found but be

waived by authorities in charge of approval.

28 Cf, An 3(l) of the 1960SEI, and A/t.3 of the 990 SUt.

*9  1>e popular form of “family microns*' can be explained here: to have the nominee iharcholdcre, the member! of family or local
kinship, in a family-formed or local-kinship-formed company. For instance, several companies of the Tainan corporate group (Tainan
Gang); cf. K. Hsieh (1991): 278-292. Similarly, foreign investors can ask the nominee shareholders sign declarations of trust
assigning their shares back to their foreign nominators. Although this could cause legal uncertainties, but other economic and
technical powers can guarantee this widespread practice for the foreign investors.

104



IV. Taiwan: Informal Law and Protectionism

Informal Domain I: The Significance of 'Contractual' Joint Ventures in
Business Practice
The form of contractual joint venture contract itself provides a good example for
discussing the interaction between law and administration of business. First, under the
formal law, where a foreign corporation is a party to any contract signed within Taiwan, it
must comply with the 1929 Company Law provisions requiring registration of foreign
companies in administration of the MoEA. However, registration is not necessary, when the

foreign company is not itself engaging in business in Taiwan.3

Secondly, with the Company Law as a general base for private businesses in Taiwan,
contract can be developed in a flexible framework. Accordingly, entrance of a 'package’ for-
eign investment into comprehensive joint venture contracts can be a business practice.
Furthermore, contracts may be written in a foreign language and be subject to a choice of

foreign governing law.3L

Another business practice carried out through contract suggests the prevalence of the
informal law. Formally, the inclusion of restrictions on share-transfers in the articles of
incorporation of a Taiwanese company is prohibited by the 1929 Company Law (Article
163). However, 'shareholder agreements’, including such restrictions, are permissible in busi-
ness practice.® Finally, the selection of a joint venture partner is left to the foreign
participant from the formal law. Since several governmental agencies can assist in match-
making, the interest of the key administrative officials assumes its importance. For instance,
in the case of "McDonnell Douglas—Taiwan Aerospace Corporation" joint venture, the role
of the top officials of MoEA have been repeatedly questioned in 1991-92.33* As pointed out

30  Under the Article 40 of (be 1933 Civil Procedure Law (350201) (Amended on 25 April, 19S6), even an unrecognised foreign
corporation may litigate to enforce a contract.

**  Generally, these contracts will be enforceable in the local courts first, while certain clauses thereof, such as those dealing with share-
transfer and non-competition, may be controversial under private international law.

32 Even under the 1929 Civil Law (290523) (amended on 1July, 1982), these agreements are not capable of specific performance, and
the only remedy for breach is to seek damages, since Article z27 provides that only in certain cases is it possible to compel a seller to
perform a contract of sale.

33 Inthe disputes of "McDonnell Doglas - Taiwan Aerospace Corporation” case, the Minister of Economic Affairs has been questioned
and forced to withdraw the sharea of governmental investment in the joint venture; see Independent Weekly (Taipei, 06/12/91): 2;
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by S.M.S. Chen and other five professors, Taiwan Aerospace Corporation is invested and
controlled by the Nationalist Party [Chen et al (1991): 80], Therefore, both in law** and in
practice, a small local partner has difficulties to participate in a major project.

Informal Domain Il: Company Control through Private Economic Practice

The Nationalist government influences the policies of joint venture companies mainly
through policy-guidance rather than law, through local participation rather than administra-
tive intervention. First, in addition that control follows ownership on a one-share one-vote
basis, the Company Law provides an exception of the existence of 'preferred-shares' and
'differentiation in voting power' (Articles 157 and 179). From the view of business, in order
to maintain control of a joint venture, foreign participants have normally taken a majority
equity position, not through the issue of preferred-shares.15 In this regard, not only the
formal law remains silent, the administrative authorities yield to conditions of private

arrangements by participants.

Secondly, both law and administrative practice allow foreign investors to appoint of
the chairman, who has decisive powers as the statutory representative® of the company.
Thus, in business practice, the use of the 'private contracts' even allows the foreign
participants to designate the initial chairman in the articles of association of the company.
Eventually, this provides the channels of the hidden dominance of Japanese and American
multinationals in the top personnel management in Taiwanese companies. Thirdly, this use
of private economic practice also extends to the set-up of a 'preparatory office for the

negotiation' without a legal personality and legality of juristic acts, as permitted by the

Independent Evening Poet éTaipei; 06/0172): 3; United Evening Newt (Taipei; 06/017)2): 3; and, "Taiwan: Asia Newest Banker",
Time (USA) (January 13, 1992): 15.

A company in Taiwan, except an investment or venture capital company, is prohibited from investing an amount in excess of 40
percent of its paid-in capital in another company (Article 13 of the Company Law).

Because of the uncertainties about how 'preferred-shares' would be treated by the courts, and the general concerns by the Investment
Commission in case that control may be shifted by use of these shares, these shsres in practice are rare.

36 Being a statutory representative, the powerful chairman may commit his duty despite internal agreements to the contrary (Article 192*
215 of the Company Law), which agreements however msy not be invoked against bonmfid* third parties (Article 36).
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Enforcement Rules of 1960 SEI (610111) (Rule 66). This preparatory office is essentiall