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ABSTRACT

This article investigates the potential of global value chain (GVC)-orientated sustainability provisions 
in regional and bilateral trade agreements (FTAs). Such provisions impose social and environmental 
obligations directly onto GVCs, as opposed to creating obligations for governments. The theoreti-
cal potential of GVC provisions is examined, and the concepts of effectiveness and legitimacy are 
introduced as values by which to assess them. Four recent sets of provisions are then scrutinized. 
These are (i) palm oil sustainability standards from the Indonesia–European Free Trade Associa-
tion (EFTA) Comprehensive Economic Partnerhsip Agreement (CEPA) FTA, (ii) hen welfare stan-
dards in the European Union–Mercosur Association Agreement, (iii) a stipulation of a minimum 
average wage for the automobile industry in the US–Mexico–Canada Agreement (USMCA), and
(iv) enforcement of collective bargaining and freedom of association directly against factories, also in the 
USMCA. All of these provisions are found to have significant deficiencies. At the same time, it is argued 
that three different governance models underpin them, namely (i) third-party certification schemes, 
(ii) domestic regulations of one of the parties, and (iii) bespoke arrangements created for the FTA in 
question. The article therefore considers the potential and drawbacks of each governance model in terms 
of their effectiveness and legitimacy, as well as alternative and complementary commitments including 
unilateral measures and subject-specific trade agreements.
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I . I N T R O D U C T I O N
This article studies the current usage and future potential of sustainability provisions in regional 
and bilateral trade agreements which seek to impose social and environmental obligations 
directly onto the ‘value chain’. In the article, two concepts are therefore of critical importance: 
‘sustainability provisions’ and ‘global value chains’ (GVCs). While the European Union (EU) 
has been a leader in conceptualizing a ‘trade and sustainability’ agenda, this article uses the term 
‘sustainability provisions’ in a broader sense, not tied to the way in which it has been formal-
ized by EU institutions. The term should be taken as referring to provisions in international 
trade agreements which explicitly seek to directly address social and environmental outcomes. 
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2 • FTAs, Sustainability, and Value Chains

A number of studies have mapped out the growing number of bilateral and regional trade agree-
ments (FTAs) in recent years, signed by a variety of different countries, which contain such 
provisions on sustainability issues.1

The term ‘value chain’ describes the complete scope of activities required to bring a product or 
service from conception, through the different phases of production, its distribution to final con-
sumers, and its final disposal.2 The global fragmentation of tasks involved in the production of 
such goods and services, coordinated by transnational corporations, has transformed the world 
economy into GVCs. It is estimated that between half and two-thirds of international trade now 
takes place through GVCs.3 In this article, a contrast is drawn between sustainability provisions 
that require action from governments and those that require action from transnational corpora-
tions and other actors who are directly involved in the activities of GVCs and the products and 
services they produce.

There is a significant literature study that has studied sustainability provisions in trade agree-
ments. One aspect of this literature has focused on such provisions in World Trade Organization 
(WTO) Agreements. Most prominently, the general exception clauses in the General Agree-
ment on Tariffs and Trade and General Agreement on Trade in Services are provisions that allow 
governments to deviate from their other obligations on the basis of specified objectives includ-
ing those with an environmental and social remit. These clauses have given rise to a wealth of 
case law whereby governments have sought to justify national initiatives on, inter alia, environ-
mental or social grounds.4 However, WTO Agreements do not generally include sustainability 
provisions that impose obligations aimed at actually achieving social and environmental objec-
tives. The attempt to include a social clause in the WTO was one of the most divisive moments 
in the organization’s history.5 The recently adopted Agreement on Fisheries Subsidies is unique 
in the WTO context, in that ‘it is the first WTO Agreement to place an environmental objective 
at its core’.6

As with a number of other issues that have met with resistance in the WTO, this agenda 
has been picked up in trading arrangements outside of the WTO system. Policymakers across 
the world have increasingly signed FTAs which include various types of sustainability provi-
sions that have explicitly sought to create environmental and social obligations. Studies of such 
sustainability provisions have generally identified a number of key facets through which to com-
pare and differentiate different types of provisions, including the degree to which they involve 
co-operative and coercive aspects (where the US and EU approaches are often contrasted7); 
their substantive coverage (e.g. labour, environmental, human rights, and gender provisions8); 

1 For example, Peter Draper, Nkululeko Khumalo, and Faith Tigere ‘Sustainability Provisions in Regional Trade Agree-
ments: Can They Be Multilateralised?’ (Geneva: International Centre for Trade and Sustainable Development, 2017), https://
e15initiative.org/wp-content/uploads/2015/09/RTA-Exchange-Sustainability-Provisions-Draper-Khumalo-Tigere-Final.pdf 
(visited 16 May 2022); Jean-Baptiste Velut et al., ‘Comparative Analysis of Trade and Sustainable Development Provisions in Free 
Trade Agreements LSE, Comparative Analysis of TSD Provisions for Identification of Best Practices to Support the TSD Review’ 
(London: LSE Consulting, 2022), https://www.lse.ac.uk/business/consulting/reports/comparative-analysis-of-tsd-provisions-
for-identification-of-best-practices (visited 16 May 2022).

2 Raphael Kaplinsky and Mike Morris, A Handbook for Value Chain Research (Brighton: University of Sussex, Institute of 
Development Studies, 2000) 4.

3 David Dollar, ‘Executive Summary’, in David Dollar et al. (eds), Technological Innovation, Supply Chain Trade and Workers in 
a Globalized World (Geneva: World Trade Organization, 2019) 1, at 1; World Bank, World Development Report 2020: Trading for 
Development in the Age of Global Value Chains (Washington, DC: World Bank, 2020) 19.

4 Discussing the case law see e.g. Niall Moran, ‘The First Twenty Cases under GATT Article XX: Tuna or Shrimp Dear?’ in 
Adinolfi et al. (eds), International Economic Law (Cham: Springer, 2017) 3.

5 Virginia Leary, ‘The WTO and the Social Clause: Post-Singapore’, 8 European Journal of International Law 118 (1997).
6 WTO, ‘Implementing the WTO Agreement on Fisheries Subsidies’ (2022) 4, https://www.wto.org/english/res_e/

booksp_e/implementfishagreement22_e.pdf (visited 3 December 2022).
7 However, highlighting the similarities between the models see Adrian Smith et al., Free Trade Agreements and Global Labour 

Governance: The European Union’s Trade-Labour Linkage in a Value Chain World (Abingdon: Routledge, 2020).
8 On human rights provisions, see Nicholas Hachez, “‘Essential Elements” Clauses in EU Trade Agreements: Making Trade 

Work in a Way that Helps Human Rights?’ (KU Leuven Centre for Global Governance Studies, Working Paper 158, 2015), https://
ghum.kuleuven.be/ggs/publications/working_papers/2015/158hachez (visitied 2 January 2023). On gender provisions, see Erin 
Hannah, Adrienne Roberts, and Silke Trommer, ‘Gender in Global Trade: Transforming or Reproducing Trade Orthodoxy?’ 29 
(4) Review of International Political Economy 1368 (2022).
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and the organizational structures through which sustainability obligations are considered (gov-
ernmental committees and, in particular, the civil society bodies which are set up to advise 
them9).

There is a significant literature on all of these issues. However, what has been far less scruti-
nized is the nature of the actors for whom sustainability obligations are created in international 
trade agreements. This is perhaps in part because there is great consistency in the approach, 
and so drawing contrasts between different models is harder; the vast majority of sustainability 
provisions create obligations on governments to undertake action on sustainability issues: by 
signing international treaties, effectively implementing those treaties, co-operating on sustain-
ability initiatives, etc. Sustainability provisions have only rarely attempted to impose obligations 
directly onto those who are producing and trading goods and services: obligations which affect 
the ‘value chains’ which trade agreements govern. But examples of this latter approach have 
appeared in a number of recent FTAs, discussed later in this article. It is therefore timely to 
seriously consider the potential of sustainability provisions which create value chain obligations 
as a means of achieving social and environmental outcomes.10 In fact, the failure to seriously 
consider GVCs in mainstream trade law scholarship on sustainability issues can be seen as an 
important omission.11

This article makes an argument for why value chain obligations should be taken seriously as 
mechanisms for addressing sustainability concerns through FTAs, especially when compared 
with traditional obligations on governments. It argues that such value chain obligations are 
potentially a more effective and legitimate means of achieving many of the sustainability objec-
tives which are sought through trade policy. The article then scrutinizes existing examples of 
value chain obligations found in current FTAs: first, palm oil sustainability standards from the 
Indonesia–EFTA CEPA; second, hen welfare standards on eggs in the EU–Mercosur Associa-
tion Agreement (EUMAA); third, a stipulation of a minimum average wage for the automobile 
industry in the US–Mexico–Canada Agreement (USMCA); and fourth, the enforcement of col-
lective bargaining and freedom of association rights directly against factories in priority sectors, 
also in the USMCA. It argues that all of the examples studied have serious deficiencies from an 
effectiveness and/or legitimacy perspective.

The article also categorizes these examples into three different modes of governance, namely 
third-party certification schemes, domestic regulations of one of the parties, and finally bespoke 
arrangements created for the FTA in question. This allows for the consideration of the future 
potential of each governance type and the examination of the extent to which each governance 
type is capable of addressing the effectiveness and legitimacy issues which have undermined 
existing provisions. As part of this discussion, a broader range of trade-related policy measures 
(including unilateral trade measures and subject-specific trade agreements) are examined, and 
the degree to which such measures might complement or replace the sustainability agenda in 
FTAs with generalized coverage is considered.

Critical to the arguments made in this paper are therefore the concepts of effectiveness 
and legitimacy. Both of these concepts have a long history of usage in international law and 

9 See e.g. Jan Orbie et al., ‘Promoting Sustainable Development or Legitimising Free Trade? Civil Society Mechanisms in EU 
Trade Agreements’, 1 (4) Third World Thematics: A TWQ Journal 526 (2016); Lore Van den Putte, ‘Involving Civil Society in the 
Implementation of Social Provisions in Trade Agreements: Comparing the US and EU Approach in the Case of South Korea’, 6 (2) 
Global Labour Journal 221 (2015).

10 This contribution builds upon an interdisciplinary project which considered the intersection between labour standards, trade 
governance, and GVCs to which this author was a contributor. See Smith et al., above n 7.

11 As the former Director-General of the WTO, Pascal Lamy, has stated: ‘Any discussion today of international trade and 
investment policy that fails to acknowledge the centrality of GVCs would be considered outmoded and of questionable relevance’, 
Pascal Lamy, ‘Foreword’, in Deborah Elms and Patrick Low (eds), Global Value Chains in a Changing World (Geneva: World Trade 
Organization, 2013) xv–xviii.
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international relations scholarship.12 Effectiveness is a concept that has been defined in a variety 
of different ways when utilized in the context of international legal instruments, including those 
of international economic law.13 In the context of the sustainability provisions which this arti-
cle considers, effectiveness is defined as the degree to which those provisions induce changes 
in behaviour that improve the state of the underlying sustainability problems associated with 
those provisions.14 Defined in this way, effectiveness is a more useful concept than compliance 
by which to evaluate action taken as a result of the relevant sustainability provisions. Compliance 
tends to focus on state action and evaluates only whether relevant actors have met the obligations 
contained in international obligations such as the sustainability provisions of FTAs.15 It is not 
concerned with the causality of any change which has occurred. Effectiveness is a concept that is 
well suited to evaluating action by a wider range of actors (including corporations) and focuses 
on whether obligations themselves have created changes in behaviour and are therefore playing 
a significant role in addressing sustainability problems.

Legitimacy is defined here through two aspects—input and output legitimacy—which are 
widely recognized subcomponents of legitimacy.16 Input legitimacy refers to the decision-
making process that led to the provisions coming into force and asks how participatory and 
representative that decision-making process was. Output legitimacy refers to the outcomes pro-
duced by sustainability initiatives, whether they produce broader public benefits,17 and whether 
the costs of producing those benefits are shared equitably, with particular account taken of the 
development status of cost-bearing actors. Taken together, this conceptual framework of effec-
tiveness and legitimacy therefore allows GVC provisions to be interrogated to ascertain the 
degree to which they are (i) addressing key sustainability concerns and (ii) ensuring the fairness 
and inclusiveness of both the process by which those provisions are created and the outcomes 
which they give rise to.

The article proceeds as follows. Section II makes the case for value chain obligations. It argues 
that the imposition of sustainability obligations through trade agreements directly onto GVCs 
has potential attractions which may complement and, for some purposes even transcend, the 
more traditional sustainability obligations which are imposed on governments. Section III then 
examines four recent efforts to introduce value chain obligations in three different FTAs and 
evaluates the effectiveness and legitimacy of those provisions. Section IV considers the potential 
and limitations of three different types of governance models for value chain obligations in FTAs, 
alongside alternative and complementary trade measures. Section V briefly concludes.

I I . T H E D E S I RA B I L I T Y O F VA LU E C H A I N O B L I G AT I O N S
There are a wide variety of different sustainability concerns that trade policymakers seek to 
address through international trade agreements. Some of these concerns clearly need to be 
addressed by the parties to the agreements themselves. Most obviously, governments (often 
under pressure from non-governmental organizations (NGOs) and trade unions) may decide 

12 Of particular relevance to trade and sustainability discussions, see Kevin Banks, ‘Trade, Labor and International Governance: 
An Inquiry into the Potential Effectiveness of the New International Labor Law’, 32 Berkeley Journal of Employment & Labour Law 
45 (2011); Daniel Bodansky, ‘The Legitimacy of International Governance: A Coming Challenge for International Environmental 
Law?’ 93 (3) American Journal of International Law 596 (1999).

13 Banks, above n 12; Kal Raustiala, ‘Compliance and Effectiveness in International Regulatory Cooperation’, 32 Case Western 
Reserve Journal of International Law 387 (2000).

14 See discussion of this definition and other related definitions in Raustiala, above n 13; Kal Raustiala and Anne-Marie Slaugh-
ter, ‘International Law, International Relations and Compliance’, in Walter Carlnaes, Thomas Risse and Beth Simmons (eds), The 
Handbook of International Relations (London: Sage Publications Ltd, 2002).

15 For a more in-depth discussion of these two terms and their differences, see Raustiala, above n 13.
16 Silvia I. Karlsson-Vinkhuyzen, ‘Legitimacy’, in Christopher Ansell and Jocob Torfing (eds), Handbook on Theories of 

Governance (Cheltenham: Edward Elgar Publishing, 2022) 196–204.
17 One aspect of examining ‘public benefits’ is to consider the broader trade agreement in which the provisions are embedded. 

In particular where sustainability provisions have been utilized to argue to the general public that the trade agreement as a whole is 
‘sustainable’, then there is a need to scrutinize whether this claim is justified.
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to only conclude trade agreements with other governments who demonstrably share their 
values across a wide range of sustainability issues from addressing climate change to ensur-
ing that basic human rights are protected.18 As a result, pre-ratification commitments are 
sometimes agreed upon to sign up to international conventions and take other action to pro-
tect and promote social and environmental outcomes.19 Once in force, trade agreements 
also often contain ongoing commitments by governments. For instance, they may commit 
to signing additional treaties and effectively implementing those to which they are already
signatories.

But there are a range of other concerns where sustainability issues are much more directly 
connected to the trade that occurs between the parties and which FTAs facilitate and augment. 
For instance, will workers’ rights be abused in products produced and services whose trade is 
increased under the terms of the FTA?20 Will forests be cut down to make way for soy, beef, or 
sugarcane which is then imported to trade partners?21 For these latter types of issues, it is not 
clear that traditional sustainability obligations, imposed on national-level governments, are the 
most effective or legitimate policy response. There are a number of rationales why the imposition 
of direct obligations on the value chain may be a more effective and legitimate way of addressing 
these types of issues. Three such rationales are provided below.

First, although traditional government-orientated sustainability obligations potentially cre-
ate an important enabling or constraining environment at the domestic level, they have to 
go through a significant number of steps if they are to have an impact on the goods and ser-
vices traded between the parties. For example, the ratification and effective implementation 
of international treaties will only have a positive impact on environmental or social outcomes 
in particular value chains if governments can be persuaded to ratify those treaties, implement 
them domestically, and then enforce them across all workplaces, including those in relevant 
export industries. Studies have found that these steps have created high barriers to change in 
the workplaces where goods and services are produced and traded.22

Drilling down further into those barriers to change, sustainability commitments have some-
times been taken more seriously by governments in the pre-ratification period when the carrot of 
a potential trade deal can be used as an incentive to induce governments to commit to change.23 
This has led to Conventions being ratified and even in some cases measures taken to strengthen 
domestic protections, particularly on labour issues.24 But once trade agreements are signed, then 
it has proved far harder to drive meaningful action. Government officials from trade partner gov-
ernments generally see sustainability obligations as externally imposed and not a priority for 
implementation, while trade officials from the country pushing the sustainability agenda often 

18 The EUMAA is perhaps the first trade agreement where negotiations have been held up primarily because of environmental 
issues. Many trade agreements have had legitimacy concerns raised because of the human rights and/or labour rights record of one 
of the participating governments.

19 On US pre-ratification conditionality, see Jeffrey Vogt, ‘The Evolution of Labor Rights and Trade—A Transatlantic Compar-
ison and Lessons for the Transatlantic Trade and Investment Partnership’, 18 Journal of International Economic Law 827 (2015). 
On the EU utilizing pre-ratification more forcibly in its recent FTA negotiations with Vietnam, see Kristoffer Marslev and Cornelia 
Staritz, ‘Towards a Stronger EU Approach on the Trade-Labor Nexus? The EU-Vietnam Free Trade Agreement, Social Struggles 
and Labor Reforms in Vietnam’, Review of International Political Economy 1–26 (2022) 291–306.

20 See Smith et al., above n 7, grappling with this issue.
21 Ryan Abman and Clark Lundberg, ‘Does Free Trade Increase Deforestation? The Effects of Regional Trade Agreements’, 7 

(1) Journal of the Association of Environmental and Resource Economists 35 (2020).
22 See Smith et al., above n 7; Vogt, above n 19; James Harrison and Sophia Paulini, ‘The Trade and Sustainable Development 

Chapter in the EU-Mercosur Association Agreement: Is It Fit for Purpose?’ (ClientEarth, July 2020), https://www.clientearth.
org/latest/documents/the-trade-and-sustainable-development-chapter-in-the-eu-mercosur-association-agreement/ (visited 2 
December 2022).

23 See e.g. Angie Tran, Jennifer Bair, and Marion Werner, ‘Forcing Change from the Outside? The Role of Trade-Labour 
Linkages in Transforming Vietnam’s Labour Regime’, 21 (5) Competition and Change 397–416 (2017); Vogt, above n 19.

24 Marslev and Staritz, above n 19; J. F. Hornbeck, ‘Free Trade Agreements: US Promotion and Oversight of Latin American 
Implementation’ (New York: Inter-American Development Bank, 2009), https://publications.iadb.org/publications/english/
document/Free-Trade-Agreements-US-Promotion-and-Oversight-of-Latin-American-Implementation.pdf (visited 22 May 
2022).
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have a limited conception of their role with regard to sustainability provisions and a limited 
understanding of domestic political dynamics in trade partners, making it difficult to effectively 
push for domestic change.25 Where change has occurred, it has often taken sustained trade 
union and/or civil society pressure over many years in relation to the most clear and egregious 
issues and even then change may be restricted to legislative action at the national level.26 It is 
therefore fair to say that, overall, sustainability commitments imposed on governments through 
trade agreements have struggled to be effective in taking the many steps needed to translate into 
more sustainable products and services being produced in particular GVCs.27 GVC-orientated 
provisions are designed to directly target goods traded between the parties, thereby potentially 
avoiding many of the steps needed to make government measures effective in workplaces which 
are involved in external trade.

The case for such an approach is strengthened by a second rationale; that commercial obli-
gations of trade agreements have both promoted the value chains through which global trade 
increasingly occurs and at times been found to create significant social and environmental 
issues within those value chains. In terms of promotion, more recent ‘deep FTAs’ have enabled 
trade in intermediate goods and services to expand and flourish.28 For instance, rules of ori-
gin, which determine how much of a product’s total value needs to be produced by parties in 
the agreement to receive preferential treatment, encourage the proliferation and reorganiza-
tion of GVCs by creating new incentives for production in markets governed by the FTAs in
question.29

In terms of the environmental and social impacts of FTAs, empirical studies are beginning to 
uncover varied evidence of problems. For instance, on the environment, a study of FTAs affect-
ing 189 countries between 2001 and 2012 has found ‘a large and statistically significant increase 
in deforestation over the 3 years following the enactment of an [F]TA, which coincides with an 
increase in agricultural land conversion’.30 Investigation of the impact of FTAs on workers’ rights 
has been more piecemeal, relying on process tracing to formulate case studies of impacts in indi-
vidual countries. One study (in which this author was a contributor) found that in Moldova, as 
tariff barriers were reduced due to a trade agreement negotiated with the EU, exports particularly 
to the UK and Italy increased. While this stabilized the previously volatile and predominantly 
female workforce in the apparel sector, pressure from lead firms in the UK and Italy, combined 
with weaknesses in the labour protection system in Moldova, also led to the entrenchment of 
poverty wages and heavy reliance on piece rate payments and other troubling overtime practices 
and production methods. Other case studies, presented in the same study, identified a range of 
other labour issues caused, at least in part, by commercial obligations of EU FTAs in the context 
of the Caribbean and South Korea.31

25 Surveying the literature on EU TSD chapters, with a particular focus on labour provisions and identifying these and other 
deficiencies, see Harrison et al., ‘Labour Standards Provisions in EU Free Trade Agreements: Reflections on the European Com-
mission’s Reform Agenda’, 18 World Trade Review 635 (2019). On the problems with implementing US provisions, see Vogt, 
above, n 19. While there has not been the same level of empirical study in relation to other sustainability provisions, including 
environmental obligations, they are generally enacted through similar institutional structures and enforcement mechanisms and so 
should have similar, if not worse, deficiencies (see Harrison and Paulini, above n 22).

26 One notable case where such action occurred is South Korea. 10 years of trade union and civil society pressure did lead to a 
case being brought and partially won by the EU. South Korea subsequently ratified three ILO Core Conventions. But the impact 
of these legislative changes on the protection of workers’ rights, generally, and on goods produced for the EU market, in particular, 
is unclear. Charting the increasing number of cases relating to TSD commitments, including the Korea case, see Geraldo Vidigal, 
‘Regional Trade Adjudication and the Rise of Sustainability Disputes: Korea – Labour Commitments and Ukraine – Wood Export 
Bans’, 116 The American Journal of International Law 576 (2022).

27 Smith et al., above n 7; Vogt, above n 19; Marslev and Staritz, above n 19.
28 Frederick W. Mayer and Nicola Phillips, ‘Outsourcing Governance: States and the Politics of a “Global Value Chain World”’, 

22 (2) New Political Economy 134 (2017); World Bank, World Development Report 2020: Trading for Development in the Age of 
Global Value Chains (Washington, DC: World Bank, 2020).

29 Mayer and Phillips, above n 28.
30 Ryan Abman and Clark Lundberg, ‘Does Free Trade Increase Deforestation? The Effects of Regional Trade Agreements’, 7 

(1) Journal of the Association of Environmental and Resource Economists 35 (2020).
31 Smith et al., above n 7.

D
ow

nloaded from
 https://academ

ic.oup.com
/jiel/advance-article/doi/10.1093/jiel/jgac057/6974703 by guest on 10 M

arch 2023



FTAs, Sustainability, and Value Chains • 7

If commercial provisions of FTAs facilitate the flourishing of value chains and cause or exac-
erbate, at least in some circumstances, social and environmental problems, is it not legitimate for 
countervailing obligations in those same FTAs to seek to address those social and environmen-
tal concerns? The case for this type of intervention is strengthened by the paucity of alternative 
transnational regulatory instruments which are available to effectively regulate a world of com-
plex and often fragmented value chains. Areas of international law that could provide alternative 
regulatory fora, such as labour, human rights, and environment, have well-known enforcement 
problems, while transnational private regulation through instruments like codes of conduct and 
product certification are limited by the fact that participation by lead firms is voluntary and by 
the commercial pressures that such firms place on their suppliers which make it difficult for 
them to adhere to the required standards.32 A critical strategy for addressing these deficien-
cies has been to seek to bolster private regulatory efforts with complementary public regulatory 
initiatives.33 Trade agreements are widely recognized as one of the most important legally bind-
ing instruments that states can use in their external policy-making and so have the capacity 
to bring meaningful international public law obligations to bear on these critical sustainability
issues.34

A final justification for an approach that focuses directly on GVCs is found in the fact that the 
sustainability agenda is prone to accusations of disguised protectionism and/or neocolonialism, 
particularly when it is imposed by developed countries onto developing countries through trade 
deals. Disguised protectionism refers to the idea that states are seeking to restrict international 
trade to advantage domestic producers while using the justification of social and environmen-
tal concerns to give a veneer of moral credibility to those actions. Neocolonialism refers to the 
control of less-developed countries by developed countries, not through direct conquest and 
rule, but rather through indirect means, such as by using their economic leverage. Requiring 
developing country governments to conform to environmental and social conditions dictated 
by developed countries risks accusations of both disguised protectionism and neocolonialism. 
It has undermined the legitimacy of the trade linkage agenda for many years: from debates about 
the social clause and environmental conditionality in the WTO to concerns about neocolonial-
ism in relation to the environmental conditionality sought by the EU in its trade deal currently 
being negotiated with Mercosur countries.35

It is beyond the scope of this article to consider when or how it is morally or politically 
defensible for a developed country government to impose social or environmental obligations 
on a developing country government and the extent to which adjustments to those obligations 
should be made to reflect a country’s level of social and economic development. It is also beyond 
the scope of this article to analyse whether concerns about disguised protectionism or neocolo-
nialism are justified in relation to particular social and environmental conditionalities in specific 
trade deals. It is sufficient to reflect that obligations imposed directly onto the value chain are 
less directly affected by such legitimacy concerns. This is because they impose obligations on 

32 See e.g. Stefano Ponte, Business, Power and Sustainability in a World of Global Value Chains (London: Zed Books, 2019).
33 Tim Bartley, Rules without Rights: Land, Labor, and Private Authority in the Global Economy (Oxford: Oxford University Press, 

2018); Luc Fransen and Brian Burgoon, ‘Introduction to the Special Issue: Public and Private Labor Standards Policy in the Global 
Economy’, 8 (S3) Global Policy 5 (2017).

34 Making that point in relation to EU trade agreements, see Flavia Jurje and Sandra Lavenex, ‘Trade Agreements as Venues for 
“Market Power Europe”?’ 52 (2) Journal of Common Market Studies 320 (2014).

35 See e.g. Jagdish Bhagwati and 102 Other Signatories, ‘Third World Intellectuals and NGOs’, Statement against Link-
age (TWIN-SAL)’ (6 September 1999), https://cuts-international.org/third-world-intellectuals-and-ngos-statement-against-
linkage/ (visited 17 May 2022).
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individual corporate actors who directly benefit from the terms of the FTA rather than whole 
countries where the democratic legitimacy of the imposition of such measures is far more ques-
tionable. It should be noted that there are still very important legitimacy concerns which need 
to be addressed, including who bears the cost of sustainability initiatives within the value chain, 
which will be discussed further below.36 But such concerns appear to be less intractable than for 
obligations imposed directly on governments.

Overall then, if there is a desire to utilize trade agreements as levers to create more socially 
and environmentally sustainable trade, then there are serious limitations to relying on provisions 
that place social and environmental obligations on governments. Such provisions have signifi-
cant effectiveness and legitimacy deficits; they struggle to be effective in overcoming the many 
hurdles which exist to creating more sustainable products and services and at the same time 
their imposition by developed countries onto developing countries raises neocolonialist and 
protectionist concerns. Provisions that impose social and environmental obligations directly 
onto value chains appear to be legitimized by the presence of commercial obligations in FTAs 
which have both promoted the flourishing of those value chains and sometimes been found to 
create significant social and environmental problems within them. However, there is still a need 
to scrutinize individual value chain provisions carefully to understand how they actually perform 
in practice.

I I I . I M P O S I N G O B L I G AT I O N S T H R O U G H F TAS O N T H E VA LU E 
C H A I N : R E C E N T P O L I C Y D E V E L O P M E N TS

Until recently, the vast majority of FTAs have included very few meaningful provisions directed 
at social and environmental issues in value chains. The EU generally includes in its Trade and 
Sustainable Development chapters provisions on corporate social responsibility (CSR) which 
suggest that the parties individually and/or collectively should take action to promote CSR 
initiatives.37 Any activities that have taken place as a result of these vague co-operative commit-
ments have been found to be ‘restricted in scope, vigour, and potential future impact’.38 More 
specific provisions on sectors such as forest products or marine resources have also tended to 
take the form of co-operative and information exchange commitments which do not impose 
any meaningful obligations on commercial actors operating in related value chains.39 Promo-
tion of corporate social responsibility is also common among FTAs negotiated by Switzerland 
and more recent FTAs involving the USA, Canada, and Australia.40 But they all suffer from the 
same limitations in terms of their inability to provoke meaningful action to make GVCs more 
sustainable.

The last few years, however, has witnessed the development of sustainability provisions in 
FTAs which have moved beyond the voluntary promotion of corporate social responsibility by 
governments and imposed specific obligations on particular value chains with a view to foster-
ing more sustainable trade between the parties. Four recent sets of sustainability provisions in 
three FTAs have sought to differentiate between sustainable and unsustainable production in 
particular value chains and reward sustainability and/or penalize unsustainable production. All 
of these initiatives have arisen as a result of specific controversies faced by the respective trade 
agreements and respond to them utilizing differentiated governance models to address social 
and environmental concerns.

36 It is often less powerful actors in the value chain, such as producers in developing countries, who are left to pick up the costs 
of social and environmental upgrading, while often not reaping the environmental benefits. See Ponte, above n 32, discussing this 
issue.

37 See e.g. EU-Vietnam Trade Agreement and Investment Protection Agreement, Articles 13.10(e) and 13.14(f);
38 Harrison et al., above n 25; see also Smith et al., above n 7, at 144.
39 See e.g. EU-Vietnam Trade Agreement and Investment Protection Agreement, Articles 13.8 and 13.9.
40 Velut et al., above n 1.
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Trade 
Agreement Value Chain

Substantive 
Provisions Implementation

Mode of 
Governance

Indonesia–
EFTA CEPA

Palm oil Social and envi-
ronmental 
production 
standards

Preferential tariff 
rates

Third-party 
certification

EU–Mercosur 
FTA

Eggs Animal welfare 
standards

Preferential tariff 
rates

Internal EU 
Regulation

USMCA Automotives Average wage 
requirement

Preferential tariff 
rates

Bespoke 
arrangement 
for the FTA

USMCA Priority sectors 
that manufacture 
goods, supply ser-
vices, or involve 
mining

Freedom of 
association 
and collective 
bargaining

Dispute settle-
ment via ‘Rapid 
Response 
Labour 
Mechanism’

Bespoke 
arrangement 
for the FTA

First, there is the trade agreement between EFTA countries and Indonesia (Indonesia–EFTA 
CEPA) which came into force in 2021. Opposition to the deal in Switzerland around the issue of 
palm oil almost prevented it from being signed.41 Palm oil production has caused a range of well-
publicized social and environmental impacts including deforestation, displaced communities, 
air and water pollution, widespread labour rights violations, and destruction of peat lands.42 
A Swiss referendum on the trade deal was very narrowly won (51.6%) only after sustainability 
provisions on palm oil were included in the FTA.43

The Trade and Sustainable Development Chapter of the EFTA–Indonesia CEPA requires all 
vegetable oils and their derivatives to be traded according to the ‘laws, policies and practices aim-
ing at protecting primary forests, peatlands, and related ecosystems, halting deforestation, peat 
drainage and fire clearing in land preparation, reducing air and water pollution, and respecting 
rights of local and Indigenous communities and workers’.44 EFTA countries also agree to pro-
vide knowledge transfer and financial support to assist Indonesia in establishing inclusive and 
sustainable production and value chains in the palm oil sector. However, the precise scope of 
such cooperation is not detailed.45

In Switzerland, to benefit from preferential tariff treatment, importers of Indonesian palm oil 
and palm oil derivatives must meet these standards by proving compliance with specific sus-
tainability standards produced by the Roundtable on Sustainable Palm Oil, the International 

41 Anand Chandrasekhar, ‘Swiss Free Trade Deal with Indonesia Narrowly Survives Referendum’ (Swissinfo.ch, March 2021), 
https://www.swissinfo.ch/eng/swiss-direct-democracy-could-undo-a-free-trade-deal-with-indonesia/46422650 (visited 17 May 
2022).

42 See e.g. Trevor Jackson et al., ‘Learning to Love the Worlds Most Hated Crop’, 31 (3) Journal of Palm Oil Research 331 
(2019); Rob Cramb and John F. McCarthy (eds), The Oil Palm Complex, Smallholders, Agribusiness and the State in Indonesia and 
Malaysia (Singapore: NUS Press, 2016).

43 Fern, ‘Could the Palm Oil Arrangement between Indonesia and Switzerland Offer Lessons for EU and Indonesia Free Trade 
Agreement Negotiations?’ (8 April 2021), https://www.fern.org/publications-insight/could-the-palm-oil-arrangement-between-
indonesia-and-switzerland-offer-lessons-for-eu-and-indonesia-free-trade-agreement-negotiations-2323/ (visited 17 May 2022).

44 Comprehensive Economic Partnership Agreement between the EFTA States and Indonesia (1 November 2021), Articles 
8.10(2):a and 8.10(2):e.

45 Elisabeth Bürgi Bonanomi and Theresa Tribaldos, ‘PPM-Based Trade Measures to Promote Sustainable Farming Systems? 
What the EU/EFTA-Mercosur Agreements Can Learn from the EFTA-Indonesian Agreement’, in Marc Bungenberg, Markus 
Krajewski, Christian J. Tams, J ̈org Philipp Terhechte, Andreas R. Ziegler (eds.) European Yearbook of International Economic Law
(Geneva: Springer Cham, 2020) vol. 11, 359, at 372.
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Sustainability and Carbon Certification, or the Palm Oil Innovation Group.46 Under this gov-
ernance arrangement, the social and environmental standards which importers must meet in 
order to obtain preferential tariffs are set by third-party certification bodies. This is the first trade 
deal to link tariff preferences to a private regulatory initiative which seeks to affect social and 
environmental outcomes through the use of certification standards.

The second example of value chain sustainability provisions comes from EUMAA. Negoti-
ations between the EU and Mercosur started in 1999, and complex negotiating dynamics on 
both sides as well as various external events (e.g. the 2008 global financial crisis) have led to an 
extremely protracted negotiating process lasting more than 20 years.47 In the EU, domestic agri-
cultural lobbies have been prominent in their opposition to the deal. They have raised concerns 
about an influx of South American foodstuffs. These foodstuffs, it is argued, do not always meet 
the same environmental, health, and animal welfare standards as their European counterparts. 
At the same time, civil society activists have raised a variety of environmental concerns about 
the agreement.48

It is in this context that the EU negotiated market access provisions which specify that, in 
order to benefit from the duty-free access to the EU market, Mercosur egg producers will have 
to certify they respect EU-equivalent rules for ‘laying hen’ welfare, as set out in EU Council 
Directive 1999/74/EC.49 That Directive lays down minimum standards for the protection of 
laying hens including the requirement that they have, at a minimum, ‘enriched cages’ or equiv-
alent alternatives which include a nesting area, perches, litter, and more space for the hens 
to move around than ‘battery’ cages. This is the first trade agreement to make market access 
conditional upon animal welfare requirements. Unlike in the EFTA–Indonesia CEPA, the gov-
ernance arrangements in this scheme are not set by a third party, but by mandatory internal EU 
regulations which previously had applied only to domestic EU producers.

The third example concerns the USMCA which replaces the North American Free Trade 
Agreement (NAFTA). This was another agreement negotiated under pressure from unions and 
civil society groups, concerned, inter alia, about the impacts of NAFTA on the outsourcing of 
jobs from the USA to Mexico and the welfare of workers in factories where goods were pro-
duced for the US market in Mexico. There are various ways in which the labour provisions of 
USMCA are strengthened, when compared to the NAFTA model, as well as when compared to 
labour provisions negotiated in previous US trade agreements with other countries. Discussion 
of many of these changes is beyond the scope of this article.50

From a value chain perspective, there are two important innovations. The first relates specif-
ically to the automotive industry which is one of the most high-profile (but by no means the 
only) sectors where concerns have been raised about NAFTA and its impacts. Responding to 
this, USMCA requires that at least 40% of the content of specified vehicles must be sourced 
from high-wage facilities paying an average of $16 per hour, otherwise a 2.5% duty must be 
paid if those vehicles are then imported into one of the other USMCA countries. This is the 

46 Anand Chandrasekhar, ‘Are the Sustainability Criteria in the Swiss Trade Deal with Indonesia Toothless?’ (Swissinfo.ch, 
February 2021), https://www.swissinfo.ch/eng/are-the-sustainability-criteria-in-the-swiss-trade-deal-with-indonesia-toothless-
/46383574 (visited 18 May 2022).

47 See e.g. Mahrukh Doctor, ‘Interregionalism’s Impact on Regional Integration in
Developing Countries: The Case of Mercosur’, 22 (7) Journal of European Public Policy 967 (2015), at 972; Manuel Cien-

fuegos Mateo, ‘The Long-Awaited EU-Mercosur Association Agreement after Fifteen Years of Negotiation’, 112 Revista CIDOB 
d’Afers Internacionals 225 (2016).
48 Arthur Neslen and Hans von der Burchard, ‘EU’s Green Trade Promises Face Rainforest Reality’ (Politico, 18 June 2019), 

https://www.politico.eu/article/eus-green-trade-promises-face-reality-check-in-the-rainforest/ (visited 18 May 2022).
49 EU-Mercosur Association Agreement, Tariff Schedule, General Provisions, Section 5(l).
50 For a discussion of the broader reforms, see Kathleen Claussen, ‘Reimagining Trade-Plus Compliance: The Labor Story’, 23 

(1) Journal of International Economic Law 25 (2020); Christoph Scherrer, ‘Novel Labour-related Clauses in a Trade Agreement: 
From NAFTA to USMCA’, 11 (3) Global Labour Journal (2020); Sandra Polaski et al., ‘The USMCA: A “New Model” for Labor 
Governance in North America?’ in Gilbert Gagné and Michèle Rioux (eds), NAFTA 2.0. (Cham: Springer International Publishing, 
2022) 139.
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first clause in an FTA that makes tariffs conditional on adherence to labour standards and also 
the first agreement that stipulates a specific wage level for workers. Unlike the palm oil and 
hen welfare provisions discussed above, this mechanism does not condition market access to 
requirements from a pre-existing scheme. Rather, the wage requirement is a new scheme whose 
design is bespoke and was created for the specific purpose of governing labour issues through 
the USMCA.

All three of the examples cited above concern trade governance initiatives that condition 
market access to particular value chains (palm oil, eggs, and automobiles) on respect for sustain-
ability standards. USMCA also contains an additional bespoke innovation that is more widely 
applicable to a range of  ‘priority’ GVCs—ones that manufacture goods, supply services, or 
involve mining. This is the Rapid Response Labor Mechanism (RRLM) which allows action 
to be taken when an individual factory or facility violates rights to freedom of association and 
collective bargaining. Where a violation is found, it allows for suspension of trade in those prod-
ucts from that factory or facility until the rights violation is remedied. This is the first time that 
an enforcement process in an FTA shifts the focus of attention from failures by government 
to effectively enforce labour laws and moves it to sites of production where goods are actually 
produced.51

All of these provisions are therefore ground-breaking in the different ways in which they 
impose direct value chain obligations on those actors who seek to trade under the terms 
of the agreement in question, rather than on the governments of the countries who have 
signed the FTAs. However, they all have significant effectiveness and/or legitimacy prob-
lems. The palm oil, hen welfare, and automotive provisions all have significant limita-
tions in terms of their likely impact on sustainable production. Import quotas of Indone-
sian palm oil into Switzerland mean that even if the maximum quota of 12,500 tonnes 
per year was reached, it would only account for 0.03% of Indonesia’s palm oil exports. 
Overall demand for palm oil in Switzerland is stable, and most palm oil imported into 
the country is already certified as sustainable so there is also little prospect of sustainable 
palm oil replacing less sustainable alternatives.52 Furthermore, studies have raised questions 
about whether certification by the Roundtable on Sustainable Palm Oil (RSPO) provides 
an improvement in environmental, social, and economic sustainability over non-certified
estates.53

In relation to hen welfare provisions, it has been suggested that Brazil (the main egg exporter 
from Mercosur) only agreed to them because officials believed that their exports would already 
meet the obligations contained in the EU Directive,54 raising questions about whether these 
value chain commitments will actually improve sustainability in production or merely main-
tain the status quo.55 Questions are also raised about the limited coverage of the provisions. 
They only relate to whole eggs, not egg products, while other more significant agricultural prod-
ucts such as beef and chicken meat (heavily imported from Mercosur countries to the EU) 
or milk powder (heavily exported from the EU to Mercosur countries) have no sustainabil-
ity conditions attached to their trade.56 In the context of concern about how EUMAA will 
increase deforestation and further entrench industrialized farming practices in the EU and South 

51 Polaski et al., above n 50; Scherrer, above n 50, at 297.
52 Charlotte Sieber-Gasser, ‘EFTA-Indonesia: Accelerating the Transition to (More) Sustainable Trade?’ (3 March 2021), 

https://sieber-consulting.ch/2021/03/03/efta-indonesia-accelerating-the-transition-to-more-sustainable-trade/ (visited 19 May 
2022); Chandrasekhar, above n 41.

53 Courtney L. Morgans et al., ‘Evaluating the Effectiveness of Palm Oil Certification in Delivering Multiple Sustainability 
Objectives’, 13 (6) Environmental Research Letters 1 (2018).

54 Interview with civil society activist (20 October 21) on Microsoft Teams.
55 Although even maintaining the status quo might be considered to have some value as it could prevent future deterioration of 

production standards.
56 One problem with utilizing sustainability standards on other products, e.g. beef, is that there are no EU wide standards (e.g. 

the Hilton quotas are tied to specific feeding and grading requirements).
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America, hen welfare provisions attached only to whole egg products appears to be very limited
in ambition.57

The automotive provisions in USMCA certainly pertain to a significant industry (although 
other significant industries could also have been covered). Addressing the pay of workers is a 
controversial focus for provisions in a trade agreement, particularly as average wages in the Mex-
ican automotive industry (averaging $7.30 in final assembly and $3.40 in supply companies58) 
appear to be considerably lower than the wage level stipulated in USMCA (an average of $16 
dollars per hour). However, the stipulation in USMCA is for an average wage of $16 per hour, 
rather than a minimum wage at that level. So, higher waged workers may counterbalance their 
lower paid counterparts and the process for calculating the average wage looks fiendishly diffi-
cult, raising questions about whether it will lead to meaningful scrutiny of wage levels in reality.59 
There are also limitations to the application of this clause with respect to US sites of production, 
raising legitimacy concerns about the one-sided nature of these provisions.60

The RRLM in USMCA is very different in construction from the other provisions consid-
ered above. It does not set standards for sustainable production in value chains. Rather it utilizes 
existing standards (freedom of association and collective bargaining) which NAFTA has previ-
ously sought to enforce against governments and enforces them directly against factories. It has 
a wider sectoral coverage than the other initiatives considered here, including coverage of sig-
nificant economic sectors, and so has a wider potential impact.61 It only covers a narrow range 
of labour rights issues, which has been identified as a limitation of labour standards provisions 
in other trade agreements, because of the inability to engage with other critical labour issues 
affecting particular value chains such as poverty wages and forced overtime.62 But the aspiration 
must be that the promotion of stronger and more independent unions will lead to the better 
protection of other substantive rights in the longer term.

Early invocations of the mechanism have led to the enforcement of the rights to freedom of 
association and collective bargaining in two automobile factories.63 The results in these cases 
have been praised by US officials and trade union representatives.64 This has led to sugges-
tions that the model will be adopted in future US trade agreements and even by other countries 
seeking more effective enforcement of labour rights issues.65 But the mechanism has also been 
criticized because there is no need to exhaust domestic remedies. This could lead to dangers 
that the transnational proceedings commenced under USMCA will conflict or interfere with 
domestic Mexican proceedings.66 It has also been criticized for opening up Mexican factories 
to the RRLM enforcement process, while, in effect, shielding US factories from being subject to 

57 Raising some of these issues, see Natasha Foot, ‘EU Implements First Animal Welfare-Based Condition in Trade Agreement’ 
(Euractiv, 28 July 2021), https://www.euractiv.com/section/agriculture-food/news/eu-implements-first-animal-welfare-based-
condition-in-trade-agreement/ (visited 19 May 2022).

58 Scherrer, above n 50, 294.
59 Ibid.
60 Ibid.
61 Priority sectors currently include ‘automotive and aerospace manufacturing, industrial food operations, electronics, call cen-

ters, and raw material mining and production’; Kimberley Breier et al., ‘USMCA Labor-Related Provisions: An Assessment after 
20 Months’ (Global Policy Watch, March 2022), https://www.globalpolicywatch.com/2022/03/usmca-labor-related-provisions-
an-assessment-after-20-months/ (visited 23 May 2022).

62 Smith et al., above n 7.
63 See details of Tridonex and GM Silao cases at US Department of Labour, ‘USMCA Cases’ (no date), https://www.dol.gov/

agencies/ilab/our-work/trade/labor-rights-usmca-cases (visited 22 May 2022).
64 See e.g. IndustriALL, ‘Workers at General Motors’ Silao Plant Secure Historic Win’ (August 2021), https://www.industriall-

union.org/workers-at-general-motors-silao-plant-secure-historic-win (visited 24 May 2022).
65 On US Trade agreements, see Joshua Goodman, ‘Moving Toward a New Era of Labor Rights in Trade Policy?’ (The Regu-

latory Review, August 2021), https://www.theregreview.org/2021/08/31/goodman-moving-toward-new-era-labor-rights-trade-
policy/ (visited 24 May 2022); Beyond the US, see Federico Ortino, ‘Protecting Workers’ Rights Using the EU-UK Trade and 
Cooperation Agreement’ (TUC, 2022), https://www.tuc.org.uk/research-analysis/reports/protecting-workers-rights-using-uk-
eu-trade-and-cooperation-agreement-tuc (visited 24 May 2022).

66 Desiree Le Clerq, ‘Biden’s Worker-Centered Trade Policy: Whose Workers?’ (IELP Law and Policy Blog, 16 May 2021), 
https://ielp.worldtradelaw.net/2021/05/bidens-worker-centered-trade-policy-whose-workers.html (visited 19 May 2022).
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such claims.67 At the same time, it is up to US government officials to decide when proceedings 
against Mexican factories are initiated, leaving scope for the exercise of political discretion and 
the danger that the system will not be perceived as exercising legitimate authority.

Overall then, all three examples of provisions that create new substantive standards (in rela-
tion to palm oil, eggs, and automotives) have significant limits to their effectiveness in relation 
to the value chains that they seek to influence. Also, each of the initiatives represents a response 
to a particularly high-profile controversy concerning the trade deal in question. The outcome 
legitimacy of such measures is therefore open to question in that they appear to seek to assuage 
public concern about sustainability issues, while not actually taking significant action to address 
those concerns. The RRLM appears to hold somewhat more promise, at least from an effective-
ness perspective. It has a broader coverage and has been actively utilized already against factories 
which are violating covered rights. But there remain significant legitimacy questions to answer 
about this model. It is applied to Mexican but not US factories and triggered by US govern-
ment officials rather than an independent third party. There are also questions about whether 
a model which focuses only on enforcement is capable of doing the capacity-building work 
which is needed to assist unsustainable production models to shift to more sustainable forms 
of production.

I V. T H E F U T U R E P OT E N T I A L O F VA LU E C H A I N P R OV I S I O N S
As identified in section II, there appear to be significant theoretical benefits of including value 
chain sustainability provisions in FTAs. But the recent reality of such provisions, as explored 
in section III, does not live up to this potential. Looking beyond the flaws of these individual 
initiatives, this section seeks to analyse the governance strategies which underpin them and asks 
whether there is the potential for more effective and legitimate sustainability provisions using 
those governance strategies in the future. The potentials of (i) third-party certification schemes, 
(ii) domestic regulations of one of the parties, and (iii) bespoke arrangements created for a trade 
agreement are therefore considered in turn below.

Making market access conditional on adherence to pre-existing certification processes and 
other schemes run by multi-stakeholder initiatives (MSIs) has some potential attractions. Such 
certification processes and MSIs are present across many key sectors where sustainability issues 
are prevalent.68 Utilizing certification processes as the basis for sustainability provisions also 
avoids the accusation that trade policy is being utilized to push the internal standards of domi-
nant trade powers. Put another way, it strengthens arguments that trade policy is being utilized 
for normative power rather than market power objectives. For instance, the EU’s claim to be 
wielding normative rather than purely market power through its trade policy is partly premised 
on the fact that it pushes for the adoption of internationally recognized standards, giving those 
standards an independent legitimacy.69

However, concerns about the effectiveness of RSPO in achieving sustainability objectives 
are replicated across many other certification schemes and MSIs. One recent review found that 
it was ‘firmly embedded in the literature’ that such schemes create selective or only marginal 
positive outcomes for final beneficiaries, while a number of studies have argued that various 
multi-stakeholder initiatives have created no positive outcomes at all.70 Some studies point to 

67 Ibid.
68 As witnessed in the MSI Database which catalogues MSIs across many industries from mining to telecommunications, 

apparel to fisheries. See MSI Integrity and the Duke Human Rights Center at the Kenan Institute for Ethics, ‘MSI Stakeholder 
Initiative Database’ (no date), https://msi-database.org/ (visited 19 May 2022).

69 Chad Damro, ‘Market Power Europe’, 19 (5) Journal of European Public Policy 682 (2012); Ian Manners, ‘Normative Power 
Europe: A Contradiction in Terms?’ 40 (2) Journal of Common Market Studies 235 (2002).

70 Frank De Bakker, Andreas Rasche, and Stefano Ponte, ‘Multi-Stakeholder Initiatives on Sustainability: A Cross-Disciplinary 
Review and Research Agenda for Business Ethics’, 29 (3) Business Ethics Quarterly 343 (2019).
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weaknesses in the standards as being critical to their failings, while others point to failings in the 
processes by which standards are created and then monitored, calling for more inclusiveness of 
key stakeholders (e.g. the involvement of local NGOs and/or unions in auditing processes).71 
If certification schemes are to be utilized as a building block for creating more sustainability in 
trade governance, then attention needs to be paid to the weaknesses of those schemes them-
selves; how poorly performing schemes can be differentiated from those that are inclusive in 
design and are achieving significant sustainability outcomes. Consideration could also perhaps 
be given to how such schemes might be strengthened as a result of their inclusion in trade 
governance initiatives.72

The second governance option is to use domestic regulation from one of the parties to the 
agreement as the basis for sustainability provisions. In reality, it is highly likely to be the domes-
tic regulation of the party pushing for sustainability issues which is utilized, as was the case with 
the EU Regulation on hen welfare. But if domestic regulation of one of the parties is the basis for 
standards, this raises questions over whether trade agreements are the right policy instrument 
for addressing such sustainability issues. Should countries who want to use trade to increase sus-
tainability in value chains instead concentrate on deploying unilateral measures to achieve their 
policy aims? From an effectiveness perspective, the unilateral approach has the advantage that 
it potentially covers all of the trade with third parties globally rather than only the trade cov-
ered by an individual agreement. In addition, it means that measures are not likely to be watered 
down during the negotiation process as trade partners look for concessions as part of the price 
for their agreement to adopt the measures in question. However, from a legitimacy perspective, 
it also means that measures are not negotiated between the parties but are rather imposed on 
trade partners. The pros and cons of the two approaches are demonstrated by measures taken 
in relation to palm oil. While the EFTA–Indonesia CEPA achieved consensus about relatively 
weak sustainability standards for small volumes of imports, the EU created great hostility and 
accusations of neocolonialism in palm oil-producing countries by proposing a complete ban on 
palm oil for use in biofuels.73

One way of assuaging some of these neocolonialist and protectionist arguments is to target 
importing companies rather than particular products and to ensure that measures are based on 
relevant international standards. Such an approach is increasingly prevalent through various ‘due 
diligence’ initiatives which put the onus on companies to demonstrate due diligence that their 
supply chains are sustainable in various respects. For instance, the EU Regulation on Conflict 
Minerals requires companies to undertake due diligence that what they buy is sourced responsi-
bly and does not contribute to conflict or other related illegal activities. The USA has also signed 
the US Uyghur Forced Labor Prevention Act which stops businesses importing goods into the 
USA from China’s Xinjiang region, unless they can prove through due diligence processes that 
their products were not made with forced labour. The EU is currently discussing proposals for 
regulations on deforestation-free products and the prohibition of products made with forced 
labour from the EU market. Both of these proposed regulations will involve companies under-
taking due diligence of their supply chains. These initiatives are part of a growing momentum 
among governments to require companies to undertake more generalized human rights due 

71 Ibid.
72 One could seek to ensure, for instance, that certification processes are meeting specified criteria (e.g. meaningful com-

plaint mechanisms and monitoring processes) before they are eligible to be used in preferential market access schemes. For an 
example of an attempt to create a meaningful framework for the comparative analysis of the certification process, see Bureau for 
the Appraisal of Social Impacts for Citizen information, ‘Food Sustainable Labels and Standards: A New Analytical Framework’ 
(September 2021), https://lebasic.com/en/food-sustainable-labels-and-standards-a-new-analytical-framework-to-make-things-
clearer/ (visited 21 May 2022).

73 Muhammed Magassy, ‘Green Trade War on Palm Oil – How EU’s Palm Oil Ban Is Devastating Livelihoods of Farmers in the 
Global South’ (The Parliament Magazine, 12 May 2021), https://www.theparliamentmagazine.eu/news/article/green-trade-war-
on-palm-oil (visited 19 May 2022).
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diligence: from the French Duty of Vigilance Law and German Act on Corporate Due Diligence 
in Supply Chains to the planned due diligence initiative of the EU.74 Due diligence obligations 
therefore look central to many current and upcoming efforts to make cross-border trade in a 
wide range of goods more sustainable. But it is vital that the methods and results of different 
types of due diligence obligations are carefully scrutinized to ensure that they are effective in 
actually transforming sustainability outcomes on the ground.75 One concern, particularly with 
more generalized human rights due diligence (HRDD) processes, is that companies themselves 
are reporting on their own performance, with significant leeway over the modalities about how 
this is done and limited requirements to publish detailed results.76 There are also legitimacy con-
cerns about the process by which unilateral due diligence measures are enacted, and the degree 
to which trade partners are consulted. These are accompanied by concerns about the outcome of 
due diligence processes. As yet there has been little discussion of who bears the cost of address-
ing sustainability issues which are identified through due diligence processes. But we know that 
there is a general tendency for lead firms to push costs onto companies in lower tiers of the supply 
chain, often in developing countries, who bear the costs of social and environmental upgrading, 
often without reaping the economic benefits.77

Relying on unilateral due diligence measures to do the work of ensuring GVC sustainability 
also breaks the link with trade governance. One of the arguments for sustainability provisions in 
FTAs is that trade agreements themselves have multiple and complex impacts on GVCs which 
should be addressed within those trade agreements. Perhaps then, unilateral measures should 
be seen as complements to, not replacements for, sustainability provisions in trade agreements 
themselves. Trade agreements could be negotiating spaces whereby trade partners are able to 
influence how due diligence obligations are interpreted and applied to their own legal and politi-
cal context. Once we are sure that generalized HRDD processes can be relied upon to distinguish 
between value chains that are more or less sustainable, provisions in trade agreements could then 
be utilized to provide preferential market access to companies who demonstrate that due dili-
gence had been carried out and negative social and environmental impacts had been addressed, 
with the costs of taking action shared fairly through the value chain.

Finally, in the absence of pre-existing initiatives which might form the basis of sustainability 
provisions, do bespoke arrangements, created for the purposes of the FTA in question, have the 
potential to address the complexities of supply chain sustainability issues? The examples dis-
cussed above from the USMCA have significant limitations, but there are examples of much 
more detailed and comprehensive efforts to address sustainability issues in specific value chains 
through trade agreements; not in FTAs with broad coverage but in subject-specific trade agree-
ments which focus on particular sectors. For instance, the US–Cambodia Textile Agreement 
(USCTA) (1999) set up a framework whereby Cambodian exporters who complied with inter-
nationally recognized core labour standards and national labour law were granted increases in 
market access.78 Factory-level inspections to ensure compliance were overseen by the Inter-
national Labour Organization, funded in part by the US government. USCTA was rendered 
obsolete in 2005 by the WTO agreement to phase out textile and clothing quotas but remains 
an interesting model.79

74 See Business and Human Rights Resource Centre, ‘Mandatory Due Diligence’ (no date), https://www.business-
humanrights.org/en/big-issues/mandatory-due-diligence/ (visited 19 May 2022).

75 This author is currently undertaking empirical work to scrutinize the methods used to undertake HRDD and their effective-
ness.

76 James Harrison, ‘Human Rights Impact Assessment: The Role of Governmental and Inter-Governmental Actors’, in Nora 
Gotzmann (ed.), Research Handbook on Human Rights Impact Assessment (Cheltenham: Edward Elgar, 2019) 424.

77 Ponte, above n 32.
78 Don Wells, ‘Best Practice in the Regulation of International Labor Standards: Lessons of the US-Cambodia Textile 

Agreement’, 27 Comparative Labour Law and Policy Journal 357 (2005).
79 The monitoring programme remained in the form of the Better Factories Cambodia factory monitoring programme. While a 

number of evaluations have reported that the programme has continued to have some success in improving workers’ rights, the fact 
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A second more recent example is found in the Forest Law Enforcement, Governance and 
Trade (FLEGT) scheme, through which the EU has commenced signing Voluntary Partnership 
Agreements (VPAs) with participating countries. These are legally binding trade agreements 
between the EU and timber-producing countries outside the EU which seek to ensure that 
timber and timber products exported to the EU come from legal sources, as well as assisting 
timber-exporting countries to stop illegal logging by improving regulation and governance of 
the forest sector.80

Both of these trade agreements have been found to have limitations and deficiencies. For 
instance, the effectiveness of USCTA’s monitoring mechanism and the independence of deci-
sions on when to grant additional market access were both questioned as was its lack of power to 
directly address worker complaints.81 Meanwhile, the length and complications of the FLEGT 
and VPA process are such that the European Commission had even considered scaling back 
FLEGT and VPAs and scrapping the export licenses which countries receive to import to the 
EU (although pressure from NGOs and partner countries for the scheme to continue has meant 
these proposals have been dropped).82 Despite these deficiencies, both models have also been 
praised for having a significant impact on workers’ rights and forest governance issues, respec-
tively, in trade partner countries.83 They also both enhanced their legitimacy by engaging a range 
of key stakeholders, including in trade partners, in the process of creation and implementation 
of the measures in question.

What both these initiatives have in common is a specific focus and attention on a particular 
sector and the design of a sectoral trade agreement to specifically address priority sustainabil-
ity issues in that sector. The negotiation of such agreements is a very different process to that 
of a generalized FTA which covers multiple sectors and where sustainability issues are a very 
small subset of negotiating efforts. Does this perhaps indicate that sustainability issues are best 
addressed in sectoral agreements where full attention can be paid to the particular dynamics 
of individual value chains rather than general FTAs where attention to such issues is inevitably 
going to be more marginalized within bigger negotiating processes? If generalized FTAs are to 
effectively and legitimately address sustainability issues, then these examples suggest negotiators 
of such FTAs need to dedicate the same level of time and effort to specific sustainability issues 
in priority sectors as negotiators of sectoral trade agreements have traditionally done.

V. CO N C LU S I O N
This article has argued that the consideration of  ‘value chain’ sustainability provisions in FTAs 
has not received the attention it deserves in the academic literature up to this point. With the 
recent advent of several new initiatives which seek to directly address the value chain through 

that the monitoring programme is no longer linked to increases in market access has been identified as a weakness. See Stanford 
Law School, ‘Monitoring in the Dark: Improving Factory Working Conditions in Cambodia’ (no date), https://law.stanford.edu/
projects/monitoring-in-the-dark/ (visited 30 May 2022).

80 Cameroon, Central African Republic, Ghana, Indonesia, Liberia, the Republic of the Congo, and Vietnam have signed VPAs.
81 Wells, above n 78; Kevin Kolben, ‘Trade, Monitoring, and the ILO: Working to Improve Conditions in Cambodia’s Garment 

Factories’, 7 (3) Yale Human Rights and Development Journal 79 (2004).
82 Marie-Ange Kalenga, ‘FEGT: Back from the Brink’ (Fern, 9 December 2021), https://www.fern.org/publications-insight/

flegt-back-from-the-brink-2438/ (visited 19 May 2022). There is a long process to set up the governance systems before trade in 
licensed timber can commence. Only Indonesia has reached this stage so far.

83 On USCTA, see Wells, above n 78; Sandra Polaski, ‘Combining Global and Local Forces: The Case of Labor Rights in 
Cambodia’, 34 (5) World Development 919 (2006). FLEGT has been praised by academics and civil society activists for creat-
ing meaningful frameworks of stakeholder participation, independent monitoring, and implementation review processes, allowing 
it to empower domestic NGOs to expose problems on the ground, create governmental accountability, and work towards collabo-
rative solutions to problems identified. See Christine Overdevest and Jonathan Zeitlin, ‘Experimentalism in Transnational Forest 
Governance: Implementing European Union Forest Law Enforcement, Governance and Trade (FLEGT) Voluntary Partnership 
Agreements in Indonesia and Ghana’, 12 (1) Regulation and Governance 64 (2018); Fern, ‘Getting the Incentives Right Why 
Partnership Agreements Should Be at the Heart of EU Efforts to End Deforestation’ (23 October 2020), https://www.fern.org/
publications-insight/getting-the-incentives-right-2236/ (visited 19 May 2022).
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sustainability provisions in FTAs, it is an apposite moment to scrutinize the future potential of 
this approach.

From both an effectiveness and legitimacy perspective, there appear to be significant theoret-
ical benefits of including GVC-orientated sustainability provisions in FTAs, particularly when 
compared and contrasted with traditional obligations imposed on governments. The former pro-
visions have greater potential to directly target trade that occurs under the regulatory framework 
of the FTA, thereby addressing concerns about the sustainability impact of the FTA’s commer-
cial provisions. At the same time, the developmental critiques of trade and sustainability linkage, 
which occur when such linkage targets governmental behaviour, are potentially reduced. But 
the reality of recent value chain sustainability provisions in FTAs has largely not lived up to their 
promise; they have either been limited in ambition and so ineffective at having a material impact 
on sustainability issues in particular GVCs and/or they have been designed and applied in ways 
that raise fundamental questions about their legitimacy.

But it is still possible to assess the future potential of the governance models which under-
lie such provisions. Three models have been identified in this article. The first model involves 
sustainability provisions that utilize third-party certification schemes as the basis for preferen-
tial access to markets. The independence of such schemes lends them some legitimacy. But 
doubts exist about the inclusiveness of many of these schemes and the outcomes they achieve. 
High-performing certification schemes need to be effectively distinguished from their poorly 
performing counterparts if such schemes are to be regularly utilized in the future as the basis for 
GVC-orientated sustainability provisions. The second model involves utilizing domestic regula-
tion from one of the parties. This mode of governance is becoming more important in unilateral 
trade measures than in FTAs. But unilateral measures such as due diligence initiatives face sig-
nificant effectiveness and legitimacy concerns. The latter may at least partly be addressed by 
reconnecting unilateral measures to negotiated trade agreements. Finally, if bespoke provisions 
are the answer, then those provisions must seriously engage with the specifics of the value chain 
in question. This approach may be more likely in specialized sectoral trade agreements than in 
generalized FTAs.

There are therefore a range of possible options open to policymakers who seek to address sus-
tainability issues with measures that directly target the value chain. But all of these options raise 
effectiveness and legitimacy concerns that must be overcome if future initiatives are to produce 
valuable results. As new initiatives emerge, they need to be carefully scrutinized to ensure that 
they are making a significant and equitable contribution to the underlying sustainability issues 
that they seek to address.
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