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Abstract 
 

A particular problem that arises as a result of the use of children in hostilities by armed 

forces or groups is the perpetration of atrocities by them. The agency exercised by 

children in carrying out their actions may be limited, and they may operate under a 

continuous state of duress. They may also possess limited capacity in what they do, 

due to their age and development, which may or may not be sufficient to translate into 

criminal responsibility. The seriousness of the children’s violations, and the context in 

which they take place, may raise them to the level of international crimes. There has 

developed a consensus that the context and nature of such violations brings them 

within the purview of international criminal law. The international criminal court 

(ICC) does not, however, have jurisdiction over the crimes of minors; instead, 

international law relies on States to address such crimes of children, which they cannot 

be relied upon to do. There is thus a gap, where a sufficient international juvenile 

justice process should be. It is necessary therefore, in the interests of international 

justice, the victims of atrocities, and the child perpetrators, who are themselves 

victims, to recognise and understand the nature of this gap, and to address the issue of 

accountability appropriately and fully. 
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Introduction 
 

The context of the issue that I address in this thesis is armed conflicts and lesser 

hostilities that take place in the world, in particular, intra-State armed conflicts and 

hostilities that may involve governments and rebel armed groups, and/or different 

armed groups fighting each other. Such conflicts and hostilities are, not exclusively, 

but notably, marked by their brutality and the occurrence of atrocity. Most often the 

targets of such outrages are the civilian population, who habitually seek to survive 

amid the chaos and trauma of the fighting.  

 

The subjects of this thesis are children who are recruited and used by these armed 

forces and armed groups, in violation of international law; specifically, international 

humanitarian law (IHL), international human rights law (IHRL) and international 

criminal law (ICL). The recruitment of such children is frequently carried out by 

force, though sometimes children join groups because events and conditions in their 

lives compel them to; some may be induced to join groups by online persuasion. The 

regimes of many armed groups are coercive and repressive, and their training 

processes and means of indoctrination are often purposefully violent. The children 

are recruited for a purpose, which is to further the ends of the force or group, usually 

by use of violence, with little or no care for what happens to the children.  

 

Violence is at the heart of the activities of armed forces and groups, and recruited 

children become part of that violence through their orders, and the operations that 

they are a part of. Thus, atrocities come to be committed by recruited children. It is 

important to note that not all recruited children perpetrate atrocities; nevertheless, in 

the context of the armed group, it may be difficult to avoid. They happen within the 

course of the children’s training and indoctrination, by recruits committing acts of 

killing, serious violence and sexual invasion upon others. The same types of 

violations are visited upon members of the civilian population, outside the group. 

The violations are of the worst kind. They are marked also because of the contexts in 

which they are committed, for example, due to their occurring within an armed 

conflict, or as part of a widespread attack upon the civilian population. Such 

circumstances may mean that the violations reach the level of international crimes.  
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Children who commit these acts may typically be recruited at young ages, e.g., 

between the ages of approximately 7 and 14. They are young, unformed, and placed 

into a ‘grey zone’ where, some consider, the normal rules of morality break down. In 

many cases they are coerced and indoctrinated, and subject to control over the way 

they live, and to commands from above. The brutality they apply to others may be 

the result of their training, in whole or in part. Had they not become part of an armed 

group they may never have perpetrated harm to anyone. They and their actions are 

products of their circumstances, to a greater or lesser degree, but they might retain 

agency, which may or may not be sufficient to lead them to be individually 

responsible for what they have done.  

 

This therefore is the issue within the thesis. Children, who are victims of unlawful 

recruitment and use, create other victims by their actions of atrocity; if that happens, 

what should be done in response? This is my central question.   

 

From 1945, there has developed a consensus that the context and nature of serious 

acts amounting to international crimes should bring the perpetrators within the 

purview of international criminal law (ICL). ICL, though highly selective in its 

choice of accused, has become the standard for providing a response to such acts. It 

has however developed in such a way, that it is insufficiently constructed for the 

purposes of addressing perpetrators who are children. That inadequacy was 

knowingly created, in the form of article 26 of the Statute of the International 

Criminal Court (ICC), which states, ‘[t]the Court shall have no jurisdiction over any 

person who was under the age of 18 at the time of the alleged commission of a 

crime’. ICL therefore anticipates the prosecution of children, but not before the ICC. 

The ICC relies, in principle, upon national jurisdictions conducting the investigation, 

prosecution and punishment of children.  

 

The point of departure for this thesis is to challenge this contemporary position. It 

poses a number of questions: 
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1. If children commit atrocities in the context of armed conflict or lesser hostilities, 

do those actions and their results require an account? 

2. If so, do such children have sufficient capacity to be fully or partially responsible 

in order to give such an account? 

3. If ICL is the normative means of providing redress for such atrocities, with the 

ICC as the ultimate institution for conducting that process, should it provide such 

redress in the case of child perpetrators? 

4. If so, how might that be conducted? 

 

My thesis may be summarised as follows: 

 

Children used by armed groups or forces perpetrate atrocities, causing death, serious 

physical and mental injury, and lasting loss and disability to victims. These children 

will be, at the same time, and to a greater or lesser extent, under some degree of 

coercion from others who have control over them. They may also possess diminished 

capacity resulting from their young age and equivalent stage of development. Their 

responsibility however may not be merely causal; and that invokes the question of 

their need to account to their injured victims, or their kin, both for the wrongs done, 

and for the resulting hurt and loss. One of the complexities of this situation, is the 

fact that the child perpetrators themselves deserve an account, because they are also 

victims of their recruitment and use. 

 

To support and justify my thesis, I first outline in chapter 1 the context of armed 

conflict and hostilities in which children are taken, accepted, indoctrinated and used. 

I then consider the treatment they receive and give, and outline their victim status. I 

assess, lastly, the level of the wrongs they may commit in the context of ICL.  

 

In chapter 2 I explore how analysts and researchers have responded to the issue of 

the recruited child who commits an atrocity. I consider their perspectives on the 

agency of the children they have studied or considered, and the linked issues of the 

children’s responsibility and accountability. 

 

In chapter 3 I consider the potential for agency and capacity in a child, enlisting the 

assistance of developmental theory to assess the process of a child’s development. I 
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move on to look at the responsibility of a child in criminal law, and the border 

between causal and culpable responsibility. I then explore the effect on a child’s 

responsibility of diminution of choice and freewill, in the context of a regime of 

continuous coercion and repression, as is the situation within some armed groups.  

  

In chapter 4 I address the reason for the present lack of jurisdiction of the ICC over 

crimes perpetrated by minors. I then go on to demonstrate, through IHL, IHRL and 

ICL, the principle that minors may be subject to penal proceedings in international 

law, and respond to arguments to the contrary. 

 

In chapter 5 I look at ICL, in order to highlight its particular benefits as a mechanism 

for the obtaining of an account, and for providing redress, in the context of the ICC 

attaining jurisdiction over the crimes of minors. I consider the need for the ICC to, 

accordingly, adapt, in order to become a useable instrument for determining 

accountability in children. 

 

Lastly, in chapter 6, I address the need for adaptation and change in the ICC, to 

accommodate proceedings involving child accused, and provide a model in principle 

to allow that accommodation. The areas I particularly target for amendment and 

change are admissibility through the gravity test and complementarity, and the need 

for a realistic approach to the defence of duress. 

 

I challenge the contemporary position that children are, effectively, left out of the 

ICC process of criminal accountability at the present time. My position is however a 

normative one. I rely on a principle within international law that underpins the need 

to hold minors to account. I look for authority for my position to treaty law, 

customary international law, and recent international practice recognised both by 

States and by the United Nations. Overall, my position in this thesis is underpinned 

by the first principle of the Nuremberg Principles, namely that any person who 

commits an act which constitutes a crime under international law is responsible for 

it, and liable to punishment. 
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Chapter 1 
 

Children who commit atrocities: Understanding the Nature and Scope of 

the Problem 
 

Introduction 

 

There is a problem, that arises out of the use of children who are recruited to 

participate in hostilities, predominantly by armed groups. The problem is twofold. 

Firstly, in the course of their participation in hostilities, children become involved in 

the perpetration of atrocities against victims, causing death, serious physical and 

mental injury, or lasting loss and disability. Secondly, the children who perpetrate 

such atrocities are themselves victims of their unlawful recruitment and use in 

hostilities under international law, which recruitment very often occurs through 

abduction, and which use will likely occur amid the most dangerous and coercive 

conditions. Before I seek to address the problem and pursue the design of a response, 

I shall, in this chapter, set out what it is, and the importance of addressing it. 

 

The seven parts of this chapter will show, firstly that children participating in 

hostilities are prevalent, particularly in internal armed conflicts, secondly, that they 

have been increasingly used as perpetrators of atrocities, and, thirdly, that they have 

clearly suffered a double trauma of the coercion inherent in the carrying out of what 

they do, and the legacy of the impact of that violence and their own wrongdoing.  

 

In part 1 I will consider where and how the problem arises, namely in the context of 

armed conflict and hostilities, and the connection between that context and the 

subject children. Part 2 will provide detail of how these children, who operate in 

hostilities, are defined at an international level. Part 3 will shed light on what is 

known of the demography of the recruitment and use of children in conflicts and 

hostilities throughout the world, now and in recent history. In part 4 I will describe 

the experience of these children within the context of armed groups, and, specifically 
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within the context of three intra-State armed conflicts that typify the life led by 

recruited children within violent groups, as operated in the conflicts in Uganda, 

Sierra Leone and Syria. In part 5 I shall turn from the experience of the recruited 

children to the effects of atrocities committed by them on their victims, highlighting 

the effect of those actions. In part 6 I will explain, in international law terms, the 

specific nature of the victimhood of children who are recruited and used; and in part 

7 I will also explain how atrocities perpetrated by them may, in turn, also be crimes 

in international law. 

 

1. Where does the problem arise and the connection: the nature of conflict and 

children 

 

Children are used in fighting, and to support fighting, in armed conflicts within the 

world. They do this as members of State’s armed forces (armed forces), and of non-

State armed groups (armed groups). Proportionately children are used significantly 

more by armed groups than by armed forces.1 This reflects the nature of armed 

conflict and hostilities which has developed since World War II (WW II).2  Martin 

Shaw3 suggests that, from 1945 to the present, there has been a ‘profound 

 
1 Report of the Secretary-General to the General Assembly and the Security Council, on promotion 
and protection of the rights of children (6 May 2021) UN Doc A/75/873-S/2021/437 (SG report 2021) 
and annex I: in 2020 DRC, Somalia, Syria and Yemen recruited and used the highest number of 
children for use in hostilities, and within the situations in DRC, Somalia and Yemen only non-State 
armed groups were involved in such recruitment and use. In Syria, government forces and five non-
State armed groups recruited and used children in hostilities. In 2020 42 non-State armed groups were 
recruiting and using children in hostilities, whereas there was one example of government armed 
forces recruiting and using children in hostilities. 
Report of the Secretary-General to the General Assembly and Security Council, on Promotion and 
protection of the rights of children (23 June 2022) UN Doc A/76/871-S/2022/493 (SG Report 2022): 
in 2021 44 non-State armed groups were recruiting and using children in hostilities, whereas no 
government armed force was recorded as recruiting and using children in hostilities. 
2 Use of the terms ‘conflict’, ‘armed conflict’ and ‘war’ as synonymous with the term ‘hostilities’, 
reflects the use of the latter term in Additional Protocol I and Additional Protocol II, and Convention 
on the Rights of the Child 1989 article 38.2. Later in the chapter I shall explain the difference in 
definition, in international law, between an armed conflict and lesser hostilities, which draws 
distinctions of length and intensity between armed conflicts and lesser hostilities in IHL. For my 
purposes in this thesis, that difference is only material in the context of IHL and war crimes, where 
some situations will not have the intensity or last long enough in time to be an armed conflict, and 
thus may not host a war crime, and the rules of IHL would not apply to it. However, CPHs operate in 
armed conflicts and lesser hostilities, and my consideration of them in this thesis covers both 
situations; it will be seen below that in lesser hostilities persons can commit crimes against humanity 
and genocide. Thus, where I use the phrase ‘armed conflicts and hostilities’ in the thesis I include 
within that term, armed conflicts and lesser hostilities, knowing that armed conflicts are a particular 
defined entity within IHL and the crime of war crimes. 
3 Martin Shaw, ‘War and Globality: the role and character of war in the global transition’, in Ho-won 
Jeong (ed), The New Agenda for Peace Research (Ashgate 1999) 61-80. 
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transformation in the role of war’.4 Before then, the dominant form of conflict was 

inter-State, between the major State powers in the world, whilst important forms of 

intra-State conflicts were also taking place.5 During the Cold War period there was 

threatened war between the major power blocs; but on a secondary level inter-, and 

intra-, State wars were taking place, marking the end of colonialism and 

demonstrating instabilities amongst new, emerging, States.6 

 

A political transition occurred between 1989 and 1991, involving the disintegration 

of Cold War governments, such as those in the Soviet Union and the Federal 

Republic of Yugoslavia, which led to further conflicts.7 These were intra-State in 

character.8 From the former Yugoslavia to Sierra Leone, Liberia, Rwanda, the DRC, 

and Mozambique, conflicts of this type multiplied.9  

 

At this time Graça Machel examined 24 case studies on the use of children as 

soldiers, for her report on the ‘[i]mpact of armed conflict on children’, at the behest 

of the United Nations (UN) Secretary-General (SG).10 Machel noted the intra-State 

characteristics of the conflicts she examined, describing them as ‘conflicts between 

Governments and rebels, between different opposition groups vying for supremacy 

and among populations at large, in struggles that take the form of widespread civil 

unrest’.11 From her examination of these case studies she noticed the high level of 

participation of children as fighters in these conflicts, and highlighted that as ‘[o]ne 

of the most alarming trends in armed conflict’.12 Machel suggested that over the 

previous 30 years ‘tens of thousands of children’ had been recruited, and she 

suggested that the pattern was increasing.13 

 
4 Shaw p 4. 
5 Shaw p 4. 
6 Shaw pp 4-5. 
7 Shaw p 5. 
8 Shaw p 5. 
9 Shaw p 5. 
10 Graça Machel, ‘Impact of Armed Conflict on Children’, UNGA Res A/51/306 (26 August 1996) 
16, para 35.  
The trend is continuing and continues to concern the UNSG in his annual report on children and 
armed conflict. Reference both SG and SR reports, see note 1 above. 
11 Machel paras 22-23. 
12 Machel p 16 para 34. 
13 Machel p 16 paras 34-35 
As said by Machel, ‘[o]ne of the most alarming trends in armed conflict is the participation of 
children as soldiers’, in ‘[a] series of 24 case studies [carried out for the purposes of her report] on the 
use of children as soldiers … covering conflicts over the [previous] 30 years, [indicated] that 
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Machel’s alarm was warranted, not only because of the numbers of children 

involved, but also because of the ugly nature of the conflicts they were involved in. 

Shaw refers to their pattern as a kind of ‘do-it-yourself genocide’ with 

‘paramilitaries, bandits and vigilantes as well as regular units, embedded in networks 

of corruption, black marketeering, protection rackets, arms and drug trafficking’.14 

He refers to these intra-State conflicts as ‘[D]egenerate’ warfare which targets the 

violence of total war against civilians, in their own or in neighbouring territories.15 

Mary Kaldor highlights it as ‘a new type of organized violence’,16 which is used to 

control civilian populations, and creates an unfavourable environment of fear and 

insecurity for those people it cannot control.17 The environment becomes one of 

extreme levels of violence and brutality perpetrated against civilians, resulting in 

‘widespread and massive atrocities’.18 

 

Such conflicts may last for long periods,19 prolonging the brutality. They rarely end 

in victory for one side, but instead slow, owing to mutual exhaustion of the 

protagonists.20 The brutality tends to take place in and around communities, rather 

than on battlefields.21 Atrocities involve killings, serious physical and mental harm 

and torture, rape and other sexual invasion, and, more generally, destruction, 

dispossession and ethnic cleansing.22  

 

The architecture of intra-State conflicts is built substantially on armed groups. They 

often involve a multiplicity of fighting units,23 including regular forces, self-defence 

 
government or rebel armies around the world … recruited tens of thousands of children’. Increasingly, 
said Machel, adults were deliberately conscripting children as soldiers; Ananda Millard, ‘Children in 
Armed Conflicts: Transcending Legal Responses’ (2001) Security Dialogue 32(2) 194. 
14 Shaw p 7. 
15 Shaw p 7. 
16 Mary Kaldor, New and Old Wars, Organized Violence in a Global Era (3rd edn, Stanford 
University Press 2012) 1-2. 
17 Kaldor p 104.  
18 Kaldor p 104; Michael Wessels, Child Soldiers: From Violence to Protection (Harvard University 
Press 2009) 19; Machel p 16 para 24; Ananda Millard, ‘Children in Armed Conflicts: Transcending 
Legal Responses’ (2001) Security Dialogue 32(2) 187. 
19 Machel p 16 para 23. 
20 Millard p 194. 
21 Wessells p 19. 
22 Kaldor p 104. 
23 Kaldor pp 9, 96 and 104. 
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units, mercenaries, and sometimes foreign troops.24 The core of intra-State conflicts 

as will be seen below in the examples of Uganda, Sierra Leone, and Syria, are armed 

groups. The International Council on Human Rights Policy, in its study, ‘Ends and 

Means’ (Ends and Means),25 makes clear that armed groups engage in extreme and 

unjustifiable violence to the level of ‘human rights abuses’, and enlist children. 26 

Mawson argues that there is a clear correlation between growing numbers of intra-

State wars between weak States and weak armed opposition groups which 

increasingly recruit and use of children.27 As a result, the atrocities that occur in 

these conflicts, and which are mentioned above, are often carried out by child rebel 

fighters.28 

 

So, armed groups which operate in intra-State conflicts, that are marked by brutality 

targeted at civilians, recruit and use children, who not only participate in those 

hostilities, but in the committing of the atrocities too. 

 

2. Children who participate in hostilities - CPHs 

 

So, who are these children, and how may they be described? 

 

According to the Convention on the Rights of the Child (CRC) a child means ‘every 

human below the age of eighteen years’, saving any law of a State that maintains a 

lower age.29 Despite that saving, and for the purposes of the thesis, I shall refer to a 

 
24 Kaldor p 96.  
25 International Council on Human Rights Policy, Ends and Means: Human Rights Approaches to 
Armed Groups (2nd edn, 2006) 5-8 (ICHRP). 
26 ICHRP pp 4-8 and 10: Human rights abuses are explained as an amalgam of acts falling below the 
standards set by international human rights law, and standards under international humanitarian law, 
which include, arbitrary deprivation of the right to life, disregard for the protection owed to civilians 
caught up in conflict, interference with freedom of movement, torture and ill-treatment, abuses against 
women, arbitrary deprivation of liberty and due process, and abuses against children including 
enlistment and conscription of children into the armed group. 
27 Andrew Mawson, ‘Children, Impunity and Justice: Some Dilemmas from Northern Uganda’ in Lisa 
Carlson, Megan Mackeson-Sandbach and Tim Allen (eds), No. 00-05 Children in Extreme Situations: 
Proceedings from the 1998 Alistair Berkley Memorial Lecture (LSE 2000) 86-98. 
28 John R Morss, ‘The Status of Child Offenders under International Criminal Justice: Lessons from 
Sierra Leone’ (2004) Deakin Law Rw 9(1) 213 (Morss). 
29 UNGA Res 44/25 (20 November 1989): ‘For the purposes of the present Convention, a child means 
every human being below the age of eighteen years unless, under the law applicable to the child, 
majority is attained earlier’. 
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child as a person under the age of 18, and such children who are recruited and used 

in hostilities as ‘children who participate in hostilities' (CPHs). 

 

The parameters of this class of child have been gradually formed, so that the child 

who is recruited and used by an armed group or force, and/or who is involved in 

hostilities has become defined. There are three particular definitions of such children 

that are generally internationally recognised, though the first two arise out of 

advisory sets of international principles which are not based in a treaty, and cannot 

be said to reach the status of customary law. 

 

The Cape Town Principles of 199730 define as a ‘child soldier’, ‘any person under 18 

years of age who is part of any kind of regular or irregular armed force or armed 

group in any capacity, including but not limited to cooks, porters, messengers and 

anyone accompanying such groups, other than family members’.31 The definition 

goes on to include ‘… girls recruited for sexual purposes and for forced marriage’, 

and does not therefore ‘… only refer to a child who is carrying or has carried 

arms’.32  

 

The Paris Principles of 2007,33 do not use the term ‘child soldier’, but provide a 

definition of a child ‘associated with an armed force or armed group’; the word child 

‘refers to any person less than 18 years of age in accordance with the CRC.34 ‘“A 

child associated with an armed force or armed group” refers to any person below 18 

years of age who is or who has been recruited or used by an armed force or armed 

 
30 Cape Town Principles and Best Practices 1997. 
Adopted at the symposium on the prevention of recruitment of children into the armed forces and on 
demobilization and social reintegration of child soldiers in Africa. At Cape Town, between 27 and 30 
April 1997 a ‘symposium’ was held by the ‘NGO Working Group on the Convention on the Rights of 
the Child’ and UNICEF, the purpose of which was to ‘bring together experts and partners to develop 
strategies for preventing the recruitment of children [for use in armed conflict]’ and ‘for demobilizing 
child soldiers and helping them reintegrate into society’. At the end of this ‘symposium’ a set of 
principles were concluded known shortly as the ‘Cape Town Principles’. Amongst the particular 
issues considered and decided upon at the symposium was the definition of the ‘child soldier’. 
31 Cape Town Principles col 12. 
32 Cape Town Principles. 
33 The Paris Principles: The Principles on Children Associated with Armed Forces or Armed Groups 
2007.  
In February 2007 a further international meeting, this time at Paris, concluded a further set of 
principles on the issue of child soldiers, known as the ‘Paris Principles’. These principles, again, were 
aimed at the protection of children who were recruited for, and used in, hostilities. 
34 The Paris Principles p 7. 
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group in any capacity, including but not limited to children, boys and girls, used as 

fighters, cooks, porters, messengers, spies or for sexual purposes. It does not only 

refer to a child who is taking or has taken a direct part in hostilities’.35  

 

Both sets of principles resulted from an international consensus. They have now 

obtained recognition ‘well beyond [the] original group’ to ‘become a key instrument 

to inform the development of international norms’.36  

 

The Paris Principles were the result of an ‘extensive review process’ carried out by 

UNICEF,37 and recommendations made by ‘implementing organisations, experts and 

other interested parties from across the globe’, with a ‘[b]road political endorsement 

from States’, resulting from a ministerial meeting of government representatives in 

February 2007,38 which led to commitments from more than one hundred States.  

 

The relative significance and influence of both sets of principles is shown by the 

number of States that have endorsed the Paris Principles,39 so that, even though 

neither document has the status of a treaty, both are recognised as providing 

important guidance. 

 

The International Criminal Court (ICC) judgment of March 2012, in the case of 

‘Lubanga’,40 confirmed the breadth of the abovementioned two definitions, 

encapsulating and confirming a broad approach to establishing parameters of the war 

crime of conscripting or enlisting children under the age of 15 years into armed 

forces or groups or using them to participate in hostilities.41 The ICC in Lubanga 

concluded that the action of ‘participating actively in hostilities’ included children 

involved in actions that were both directly and indirectly connected with the 

 
35 The Paris Principles p 7, para 2.1. 
36 The Paris Principles p 4, para 1.2. 
37 The Paris Principles p 4, para 1.4. 
38 The Paris Principles p 5, para 1.4. 
39 There are 195 universally recognised countries in the world, and 193 member States in the UN. 
40 The Prosecutor v. Thomas Lubanga Dyilo (Opening Address) ICC‐01/04‐01/06 (29 January 2009); 
The Prosecutor v. Thomas Lubanga Dyilo (Judgment) ICC-01/04-01/06-T-359 (14 March 2012). 
41 Rome Statute of the International Criminal Court 1998, art 8.2(e)(vii). 
‘Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using 
them to participate actively in hostilities. 
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fighting.42 The Court included within these parameters, ‘those children on the front 

line … through to the boys or girls who are involved in a myriad of roles that support 

combatants’. The Lubanga definition, whilst confirming wide boundaries for the 

breadth of children’s participation in hostilities, follows the words of the war crime 

itself, as contained within the ICC Statute; as recognised generally in international 

criminal law (ICL), it only relates to children who are under 15 years. That limitation 

is part of the mismatch of material provisions within relevant parts of international 

law which relate to the regulation and protection of children who participate in 

hostilities, and which will be considered further below.43 In the course of this thesis 

however, I will refer to CPHs as persons who are under 18, whilst noting the 

differences within international law. 

 

CPHs are known variously as ‘child soldiers’,44 children ‘associated with an armed 

force or armed group’,45 or children ‘who participate actively in hostilities’.46 They 

are thus recognised as a wide but defined class. They are male or female, and they 

are used by armed forces or groups to fight, spy or to act in support roles, for 

example, porters, messengers, or cooks; or for the provision of sexual services to the 

other members of the group. Such children are therefore used by armed forces or 

groups, not only as weapons of war, but in service roles as well; combining together 

a class of children gathered for the purpose of exploitation, in furtherance of the aims 

and convenience of the armed force or group. As weapons of war, as will be seen 

below, CPHs are used to perpetrate atrocities against civilians. 

 

3. CPHs: incidence, numbers, experience, treatment and roles 

 

The significance of the CPH problem is apparent from the data accrued in recent 

decades.  

 

I have referred above to Machel’s estimate of ‘tens of thousands of children’ 

recruited by armed forces or armed groups, and used within conflicts over 30 years 

 
42 Lubanga Judgment para 24.  
43 The issue will be mentioned below in part 6. 
44 Cape Town Principles. 
45 Paris Principles. 
46 Lubanga. 
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prior to her report.47 In 1994 Guy Goodwin-Gill and Ilene Cohn (Goodwin-Gill and 

Cohn) wrote of ‘the child soldier’ phenomenon, 48 stating that in a decade which had 

seen the end of the Cold War, and a ‘record number’ of United Nations peace-

keeping and peace-building missions, ‘tens of thousands of children and youth 

continue to take part in hostilities in Asia, Europe, Latin America, Africa, and the 

Middle East’.49 Rachel Brett and Margaret McCallin (Brett and McCallin), writing in 

199850 on the issue of the participation of children in armed conflict, referred to the 

period since WW II as ‘the era of the child soldier’.51 They reproduced the results of 

research information, compiled by Rädda Barnen, showing where CPHs had been 

reported participating, either within past armed conflicts or within armed conflicts 

which were ongoing during 1997 to 1998.52 Rädda Barnen’s information showed 

participation of such children in armed conflicts in 36 States, including 24 conflicts 

in which children under the age of 15 were participating.53  

 

Michael Wessells, in 2006, noted that the prevalence of CPHs had been established 

by ‘careful country studies’ conducted by groups including UNICEF, Human Rights 

Watch (HRW), Amnesty International (AI), and the Coalition to Stop the Use of 

 
47 Machel para 35. 
48 Ilene Cohn and Guy Goodwin-Gill, Child Soldiers, The Role of Children in Armed Conflict. A 
Study for the Henry Dunant Institute, Geneva (Oxford University Press 1994) 3. 
The authors refer to a conference on ‘Children of War’ held in Stockholm, organised by the Swedish 
Red Cross, Rädda Barnen (Swedish Save the Children), and the Raoul Wallenberg Institute of Human 
Rights and Humanitarian Law. 
49 Cohn and Goodwin-Gill p 3.  
50 Rachel Brett and Margaret McCallin, Children the Invisible Soldiers (Rädda Barnen 1998). 
The idea for the project was ‘born’ in the NGO Sub-Group on Refugee Children and Children in 
Armed Conflict (one of the Sub-Groups of the NGO Group for the Convention on the Rights of the 
Child); a steering group of which was formed including: the Quaker United Nations Office in Geneva, 
the International Catholic Child Bureau, Rädda Barnen, the Henry Dunant Institute, the Lutheran 
World Federation, World Vision International and the research component of the UN Study on the 
Impact of Armed Conflict on Children (the Machel Study). 
51 Brett and McCallin p 20. 
52 Brett and McCallin p 23-24. 
53 Brett and McCallin p 24.  
The full 36 States were as follows: Afghanistan, Algeria, Angola (U 15), Azerbaijan, Bangladesh, 
Burma (Myanmar)(U 15), Burundi (U 15), Cambodia (U 15), Colombia (U 15) Congo Brazzaville (U 
15), Congo Democratic Republic (former Zaire) (U 15), Eritrea, Ethiopia (U 15), Indonesia/East 
Timor, India/Kashmir (U 15), Iran (U 15), Iraq/Kurdistan (U 15), Israel/Occupied Territories, 
Lebanon (U 15), Liberia (U 15), Mexico (U 15), Pakistan, Papua New Guinea, Peru (U 15), 
Philippines (U 15), Russia/Chechnya (U 15), Rwanda, Sierra Leone (U 15), Somalia (U 15), Sri 
Lanka (U 15), Sudan (U 15), Tajikistan, Turkey/Kurdistan (U 15), Uganda (U 15), 
Yugoslavia/Kosovo. 
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Child Soldiers (CIS).54 He highlighted, within a period from 2001 to 2004, 27 States 

in which ‘multiple groups recruited children’.55  

 

In 2008 CSI documented information on States or territories where children had been 

‘deployed to areas of conflict’ between April 2004 and October 2007.56 It found the 

use of CPHs by non-State armed groups in 24 States,57 by State supporting armed 

groups in 13 States,58 and by armed forces in 9 States.59 

 

In 2010 Myriam Denov broke down the global demography of CPHs into regions.60 

In Africa, during the 20 years prior to 2010 she said that children had been recruited 

into armed groups within conflicts in Angola, Côte d’Ivoire, Liberia, Mozambique, 

Sierra Leone, Burundi, Central African Republic, Chad, Democratic Republic of 

Congo (DRC), Somalia, Sudan and Uganda.61 In the Americas, she noted 

recruitment and use of children taking place in Colombia, El Salvador, Guatemala 

and Peru, in some cases this had been going on since the 1960s.62 In Europe during 

 
54 Wessells p 9. 
55 Wessells p 10-11.  
Wessells’ list contained the following States, by region: Africa: Angola, Burundi, Central African 
Republic, Côte d’Ivoire, Chad, Democratic Republic of the Congo, Republic of Congo, Guinea, 
Liberia, Rwanda, Sierra Leone, Somalia, Uganda; Americas: Colombia; Asia/Pacific: Afghanistan, 
India, Indonesia, Myanmar (Burma), Philippines, Nepal, Sri Lanka; Europe/Eurasia: Russia; Middle 
East/North Africa: Israel/Occupied Palestinian Territories, Iran, Iraq, Sudan, Yemen; Wessels 
indicates that examples such as Burundi, Liberia, Mozambique, Rwanda and South Africa would have 
extended the list if the time period concerned pre-dated 2001. 
56 Coalition to Stop the Use of Child Soldiers, Child Soldiers Global Report 2008 (CSI Global Report) 
15. 
57 CSI Global Report p 24. 
‘Countries where there were child soldiers in non-state armed groups’: Afghanistan, Bhutan, Burundi, 
Central African Republic, Chad, Colombia, Côte d’Ivoire, DRC, India, Indonesia, Iraq, 
Israel/Occupied Palestinian Territory, Lebanon, Liberia, Myanmar, Nepal, Nigeria, Pakistan, 
Philippines, Somalia, Sri Lanka, Sudan, Thailand, Uganda. 
58 CSI Global Report p 18.  
‘Countries where children were recruited and used by paramilitaries, militias, civilian defence forces 
or armed groups linked to, supported by or acting as proxies for governments’: Chad, Colombia, Côte 
d’Ivoire, DRC, India, Iran, Libya, Myanmar, Peru, Philippines, Sri Lanka, Sudan, Uganda. 
59 CSI Global Report p 16. 
‘Governments which used child soldiers in armed conflict between April 2004 and October 2007’: 
Chad, Democratic Republic of the Congo (DRC), Israel, Myanmar, Somalia, Sudan and Southern 
Sudan, Uganda, Yemen, the UK (having deployed under-18s to Iraq where they were exposed to 
hostilities. 
60 Myriam Denov, Child Soldiers, Sierra Leone’s Revolutionary United Front (Cambridge University 
Press 2010). 
61 Denov pp 24-25. 
62 Denov pp 27-28.  
Guatemala’s civil war was between 1960 to 1996, El Salvador’s civil war was between 1980 to 1992, 
and the conflict in Peru was between 1980 and at least 2005; Colombia’s civil war had lasted 
approximately 40 years as at 2010, and a peace agreement was made in 2016. 
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the 20 years prior to 2010 she noted use of CPHs in Bosnia-Herzegovina, Chechnya, 

Nagorno-Karabakh, Turkey, Kosovo and the Former Yugoslav Republic of 

Macedonia.63 In the Middle East and Asia, between 2004 and 2007, she noted the 

recruitment and use of children by armed groups in Afghanistan, India, Indonesia, 

Iraq, Myanmar, Nepal, Israel/Occupied Palestinian territory, the Philippines, Sri 

Lanka and Thailand.64  

 

The magnitude of the practice is thus apparent from its global nature, the number of 

States in which it occurs, and from the relative history that can be documented and 

which shows the significance of the practice. CSI’s concerning finding, within their 

2008 report, was that, ‘when armed conflict breaks out, reignites or intensifies, 

children will almost inevitably become involved as soldiers’.65  

 

The global nature and magnitude of the use of children in hostilities is also reflected 

in the approach of the United Nations (UN) to the practice. A series of UN Security 

Council (UNSC) Resolutions have been adopted by the UNSC between 1999 and the 

present,66 condemning child recruitment and use67 as being ‘contrary to accepted 

international standards’68 and ‘in violation of applicable international law relating to 

the rights and protections of children’.69 Certain of these resolutions have requested, 

and driven, a monitoring and reporting programme of the Office of the Special 

Representative of the Secretary-General for Children and Armed Conflict 

(OSRSGCAC), involving regular reports of the Secretary-General (UNSG) and their 

 
63 Denov p 28. 
64 Denov p 29. 
65 CSI Global Report p 15. 
66 The resolutions are: 1261 of 1999; 1314 of 2000; 1379 of 2001; 1460 of 2003; 1539 of 2004; 1612 
of 2005; 1882 of 2009; 1998 of 2011; 2068 of 2012; 2143 of 2014; 2225 of 2015; and 2427 of 2018. 
67 UNSC Res 1539 (22 April 2004) UN Doc S/RES/1539 para 5: ‘Takes note with deep concern of the 
continued recruitment and use of children by parties mentioned in the Secretary-General’s report in 
situations of armed conflict which are on its agenda, in violation of applicable international law 
relating to the rights and protection of children…’; UNSC Res 1612 (26 July 2005) UN Doc 
S/RES/1612: ‘Strongly condemns the recruitment and use of child soldiers by parties to armed 
conflict in violation of international obligations applicable to them …’; UNSC Res 1882 (4 August 
2009) UN Doc S/RES/1882 para 1; UNSC Res 1998 (12 July 2011) UN Doc S/RES/1998 para 1; 
UNSC Res 2068 (19 September 2012) UN Doc S/RES/2068 para 2; UNSC Res 2225 (18 June 2015) 
UN Doc S/RES/2225 para1; UNSC Res 2427 (9 July 2018) UN Doc S/RES/2427 para 1. 
68 UNSC Res 1379 (20 November 2001) UN Doc S/RES/1379 para 11(b). 
69 UNSC Res 1539 paras 5-6: ‘Also takes note with deep concern of the continued recruitment and 
use of children by parties in other situations of armed conflict mentioned in the Secretary-General’s 
report, in violation of applicable international law relating to the rights and protection of children …’. 
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special representative for children and armed conflict (SRCAC).70 The Security 

Council has also, through certain of these resolutions, elevated the issue of children 

in armed conflict, and the particular issue of recruitment and use of children, to the 

level of targeted measures;71 which notably hold the sanction of action through the 

UN Charter.72 The UN position on CPHs underpins both the size and enormity of the 

problem, and the special position of such children in international law.  

 

Reports of the UNSG since 2002 have provided a regular global overview of the 

issue, including places, numbers, and changes in the incidence of the problem since 

 
70 UNSC Res 1261 (25 August 1999) UN Doc S/RES/1261 para 20; UNSC Res 1379 (n 68) para 16: 
‘Requests the Secretary-General to attach to his report a list of parties to armed conflict that recruit or 
use children in violation of the international obligations applicable to them, in situations that are on 
the Security Council’s agenda or that may be brought to the attention of the Security Council by the 
Secretary-General, in accordance with Article 99 of the Charter of the United Nations, which in his 
opinion may threaten the maintenance of international peace and security’; UNSC Res 1539 para 2: 
‘Requests the Secretary-General, taking into account the proposals contained in his report as well as 
any other relevant elements, to devise urgently and preferably within three months, an action plan for 
a systematic and comprehensive monitoring and reporting mechanism, which utilizes expertise from 
the United Nations system and the contributions of national Governments, regional organizations, 
non-governmental organizations in their advisory capacity and various civil society actors, in order to 
provide timely, objective, accurate and reliable information on the recruitment and use of child 
soldiers in violation of reliable international law and on other violations and abuses committed against 
children affected by armed conflict, for consideration in taking appropriate action’; UNSC Res 1612 
paras 3 and 8: ‘Requests the Secretary-General to implement without delay, the above-mentioned 
monitoring and reporting mechanism, beginning with its application to … parties in situations of 
armed conflict listed in the annexes to the Secretary-General’s report (S/2005/72) that are on the 
agenda of the Security Council, and then … to apply it to parties in other situations of armed conflict 
listed in the annexes to the Secretary-General’s report (S/2005/72) … Decides to establish a working 
group of the Security Council consisting of all members of the Council to review the reports of the 
mechanism … to review progress in the development and implementation of action plans’. 
71 UNSC Res 1379 para 16; UNSC Res 1460 (30 January 2003) S/RES/1460 paras 1,3,4 and 5;  
‘The Security Council … Supports the Secretary-General’s call for “an era of application” of 
international norms and standards for the protection of children affected by armed conflict; … Calls 
upon all parties to armed conflict, who are recruiting or using children in violation of the international 
obligations applicable to them, to immediately halt such recruitment or use of children; …Expresses 
its intention to enter into dialogue, as appropriate, or to support the Secretary-General in entering into 
dialogue with parties to armed conflict in violation of the international obligations applicable to them 
on the recruitment or use of children in armed conflict, in order to develop clear and time bound 
action plans to end this practice; …’. 
72 UNSC Res 1460 para 6: ‘Expresses, accordingly, its intention to consider taking appropriate steps 
to further address this issue, in accordance with the Charter of the United Nations and its resolution 
1379 (2001), if it deems that insufficient progress is made upon the review of the next Secretary-
General’s report’; UNSC Res 1612 para 9: ‘ … reaffirms its intention to consider imposing … 
targeted and graduated measures … against parties to situations of armed conflict which are on the 
Security Council’s agenda and are in violation of applicable international law relating to the rights 
and protection of children in armed conflict’; UNSC Res 2068  para 5: ‘Reiterates its call upon the 
Working Group on Children and Armed Conflict to consider, with the support of the Special 
Representative for Children and Armed Conflict, within one year, a broad range of options for 
increasing pressure on persistent perpetrators of violations and abuses committed against children in 
situations of armed conflict’; UNSC Res 2143 (7 March 2014) S/RES/2143 para 10: ‘Reiterates the 
Security Council’s readiness to adopt targeted and graduated measures against persistent perpetrators 
of violations and abuses committed against children …’. 
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2002. The UNSG report of 2002 listed the States in whose territories children were 

recruited and used at that point, and the material States hosting the practice.73 The 

report further listed States where armed conflicts had ended, but where CPHs had, or 

may have, been recruited and used in the past.74 Between 2002 and 2022 further 

States/situations have been added to the lists contained in the annual Secretary 

General’s reports.75 The UNSG reports of 2020, 2021 and 2022 which together cover 

the period from January 2019 to December 2021,76 show that, as at the end of 2021, 

numerous States in the world continued to host armed groups and forces that 

continued to recruit and use children.  

 

The 2021 report stated that the situation of children in armed conflict in 2020 was 

marked by ‘a sustained high number of grave violations’, the highest numbers of 

which were the recruitment and use of children.77 The published monthly updates of 

OSRSGCAC (Watchlist) recorded that, despite calls from both the UNSG and 

UNSC for a global ceasefire for the purpose of focusing on a response to Covid 19, 

armed conflicts intensified throughout 2020.78 The latter comment applied 

 
73 Report of the Secretary-General on children and armed conflict (26 November 2002) UN Doc 
S/2002/1299 (SG Report 2002), 7.  
These were, Afghanistan; Burundi; Democratic Republic of Congo; Liberia; Somalia; Colombia; 
Northern Ireland; Chechnya; Myanmar; Nepal; the Philippines; Sudan; Uganda; and Sri Lanka. 
74 SG Report 2002 p 9. 
These included Angola, Guinea-Bissau, Kosovo, the Republic of Congo (Brazzaville), Sierra Leone, 
Cambodia, El Salvador, Guatemala, Honduras, Mozambique, and Nicaragua. 
75 These were, Cote d’Ivoire, Occupied Palestinian Territory and Israel, Iraq, Chad, Lebanon, Central 
African Republic, Yemen, Mali, Syria, South Sudan, and Nigeria. Certain States/situations have also 
dropped out of the lists during the same period, namely: Burundi, Chad, Chechnya, Côte d’Ivoire, 
Lebanon, Liberia, Libya, Northern Ireland, Nepal, the Occupied Palestinian State and Israel, Sri 
Lanka, Uganda, and Nepal (from UNSG annual reports between 2003 and 2019, UN documents 
A/58/546-S/2003/1053, A/59/695-S/2005/72, A/61/529-S/2006/826, A/62/609-S/2007/757, 
A/65/820-S/2011/250, A/66/782-S/2012/261, A/68/878-S/2014/339, A/69/926-S/2015/409, 
A/70/836-S/2016/360, and A/73/907-S/2019/509). 
76 SG Report of the Secretary-General to the General Assembly and Security Council, on Promotion 
and protection of the rights of children (9 June 2020) UN Doc A/74/845-S/2020/525 (SG Report 
2020); SG Report 2021; SG Report 2022. 
77 SG Report 2021 p 2/41; SG Report 2020. 
To quote examples, in respect of the DRC, the SG Report 2020 report states that 2,506 children were 
recruited in and after 2008 by 38 armed groups, and were then used until their separation from the 
groups in 2019 [SG Report 2020 p 9/38]. The SG Report 2021 suggested that up until 2020, CPHs 
were still confirmed to have been recruited and used by 36 armed groups [SG Report 2021 9/42]. The 
SG Report 2020 also stated that in Somalia, of 1,595 CPHs confirmed as recruited during 2019, some 
of them were as young as 8 [UNGASC Report 2020 p 19/38]. 
78 The published monthly updates of OSRSGCAC (Watchlist), Watchlist special update of June 2021.  
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particularly to Colombia,79 Myanmar,80 Somalia,81 Mali,82 Yemen,83 DRC,84 Syria,85 

and Libya.86 In the case of Libya a particular element emerged, of cross-border 

recruitment, which included cross-border trafficking of children who had 

participated in the Syrian civil war.87 Thus recorded cases of recruitment and use 

increased in both 201988 and in 2020;89 the general age range of recruited children at 

this time dipped to as low as 6,90 and significant numbers of fighting children were 

below the age of 15.91  

 

Even though total recorded figures for 2021 for the recruitment and use of children 

reduced slightly,92 monthly Watchlist93 figures to February 2022 showed the practice 

 
79 In the case of Colombia, the Secretary-General’s December periodic report recorded the forcible 
recruitment of 83 children by armed groups between March and September 2020: Watchlist, March 
2021. 
80 In the case of Myanmar, the Secretary-General’s January 2021 report, covering the period 
September 2018 to June 2020 showed the recruitment and use of 587 children by the Tatmadaw and 
police (State armed forces), showing a more than doubling of such verified breaches since the 
previous year, Watchlist, February 2021. 
81 In respect of Somalia, the Secretary-General’s periodic report in May 2021 verified the abduction 
of 192 children and the recruitment and use of 216, Watchlist, August 2021. In November 2001 the 
Country Task Force on Monitoring and Reporting verified the recruitment and use of 249 children in 
Somalia, and the abduction 241; the armed group Al Shebaab was responsible for most of the 
violations, Watchlist, February 2022. 
82 In the case of Mali, information from the Country Task Force on Monitoring and Reporting verified 
the separation of 89 children from armed groups, Watchlist, June 2021. The Secretary-General’s 
October 2021 report noted an increase in grave violations against children there, notably the 
recruitment and use of 82 children, the majority of them boys, Watchlist, December 2021. 
83 In September 2021 the Secretary-General’s report on children and armed conflict in Yemen 
reported on the situation there as at December 2020, and noted a significant increase in the number of 
violations per year, which included in particular the recruitment and use of 861 children, again mostly 
boys, Watchlist, November 2021. 
84 The Secretary-General’s June 2021 periodic report on DRC verified the recruitment and use of 133 
children, possibly linked to the intensification of conflict in eastern provinces of DRC during early 
2021, Watchlist, October 2021. 
85 The May 2021 SG report on Syria, covering the period July to June 2020 noted that recruitment and 
use of children was both widespread and systematic, with 98% of affected children used in combat 
roles, Watchlist, June 2021. 
86 Evidence was available of child recruitment and use in Libya from the independent fact-finding 
mission there, that included cross-border recruitment, Watchlist, January 2022. 
87 Watchlist on children and armed conflict, recommendations to the Security Council, monthly 
reports (Watchlist), September 2021 and January 2022. 
88 SG Report 2020 p 2/38; 
There were 7,747 confirmed and recorded cases of children recruited and used as CPHs.  
89 SG Report 2021 p 2/42.  
There were 8,521confirmed and recorded cases of children recruited and used as CPHs. 
90 SG Report 2020 p 19/38. 
91 SG Report 2020; SG Report 2021. 
92 SG Report 2022 p 2/45. 
There were 6,310 confirmed and recorded cases of children recruited and used as CPHs. 
93 Watchlist, February 2021 to February 2022. 
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to be continuing.94 Figures from all three reports show that CPHs continue to 

operate; and overwhelmingly within armed groups as opposed to armed forces.95 

 

The practice of recruitment and use of children in hostilities is therefore, to date, 

prevalent and widespread. The practice is therefore with us, and will not go away 

any time soon. 

 

4. The Context of Children participating in conflict 

 

Having established the numbers and incidence of CPHs who participate in conflict 

and hostilities, it will assist to understand the individual context and experience of 

these children, in order to consider possible responses to the CPH who commits an 

atrocity. It is submitted that only when the context of such actions are understood 

can a reasoned response to the child’s wrongdoing be formed. 

 

It may be sensible to begin the analysis with the nature of their recruitment. Wessells 

suggests that there are various narratives that lead to a child joining an armed force 

or group.96. One of those is the recruitment of children by force, where they have no 

choice but to become part of the force or group.97 Such recruitment involves i/a 

abduction, press-ganging, quota,98 and kidnapping.99 

 

Abduction takes children from schools, marketplaces, internally displaced persons 

(IDP) camps,100 and refugee camps.101 Press-ganging, or group abduction, involves 

fighters sweeping through streets and market places, rounding up children, or raiding 

schools and orphanages.102 Forced recruitment occurs also through extortion from 

families, and threats and violence against family and relations.103  

 
94 Watchlist February 2021 to February 2022. 
95 SG Report 2020 p 2/38; SG Report 2021 p 38/42-42/42; SG Report 2022 p 41/45-45/45; and see 
note 1 above. 
96 Wessells p 31. 
97 Wessells p 31. 
98 Wessells p 37. 
99 Machel para 36. 
100 Peter Warren Singer, Children at war (Pantheon Books 2005) 58-61. 
101 Wessells pp 38-39. 
102 Wessells pp 40-41. 
103 Singer pp 58-61. 
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Children may otherwise need to join armed groups in order to defend their 

families,104 or for cultural, social, economic or political reasons;105 their choice is 

rarely free.106 Conflict itself disrupts families and support networks, displaces family 

members, and disperses them.107 Children may be left to fend for themselves, and 

may be driven by hunger and poverty to join armed groups, or the need to obtain 

protection from violence which is occurring around them.108 The reality of voluntary 

enlistment is often force of circumstances, where children are driven by personal 

events beyond their control.109  

 

Wessells also suggests another narrative however, where armed conflict may be a 

perceived source of opportunity, and where children willingly (or they define 

themselves as willing) join armed groups to obtain a sense of family, education and 

training, power, money, and sometimes a feeling of political purpose, denied to them 

in civilian life.110 Brett and Specht suggest however that there is usually a tipping 

point involved in such enlistment that relates to some of the drivers already 

mentioned, such as lack of income, or the sudden loss of a school, a catastrophic 

event such as a parent or sibling being killed by one side of a conflict or another, or 

the opportunity of enlisting to avoid, for instance, detention.111 It would be a mistake 

however to overplay the voluntary nature of this enlistment; Wessels comments that 

war comes to children rather than the other way round.112 Powerful factors such as 

escape from abuse and persuasion by propaganda, as well as the factors set out 

above, may persuade children to enlist. 113  

 

There are also reasons why armed groups choose to recruit children. Commanders 

may prefer child recruits over adults, because of children’s obedience and because 

 
104 Machel para 36. 
105 Machel para 38. 
106 Machel para 38. 
107 Rachel Brett and Irma Specht, Young soldiers, why they choose to fight, (Lynne Rienner Publishers 
2004) 9, 13.  
108 Machel paras 39 and 41-42; Brett and Specht pp 13- 14. 
109 Singer pp 62 to 64. 
110 Wessells p 31. 
111 Brett and Specht pp 65-72. 
112 Wessells p 43. 
113 Wessells pp 43-45; Singer pp 65-67. 
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they are easier to manipulate.114 They are impressionable and easily fashioned into 

tools of war.115  Children are susceptible to ideological persuasion, and they are able 

to use cheap and light firearms.116 From the cynical viewpoint of armed forces and 

groups, children are a cost-effective, plentiful and valuable instrument of war,117 

offering the opportunity to armed groups of control over civilian populations.118  

 

It is important to remember the character of the conflicts and hostilities into which 

children become involved. They are cruel and brutal, as are the leaders and members 

of violent armed groups that sustain the fighting, using the children to action their 

requirements and their commands. Where forces and groups rely on violence in the 

conduct of their wars, their instruments of war must be a part of the violence itself. 

Guy Goodwin-Gill and Ilene Cohn suggest that young, impressionable children can 

be turned into ‘the fiercest’ of fighters, who become programmed to feel ‘little fear 

or revulsion’, and who may carry out massacres ‘with greater enthusiasm and 

brutality than adults’.119 

 

To explore further the reality and diversity of the child’s experience I shall examine 

three representative case studies. I will examine the conflicts that have arisen in 

Uganda, Sierra Leone, and Syria. All of these may be described as intra-State 

conflicts, and all of them demonstrate the operations of armed groups in the context 

of hostilities. Two of them, Uganda and Sierra Leone are recognisable for the 

enormity of atrocities that were committed within them upon the civilian population. 

The other, Syria, has been a more nuanced conflict, in which particular groups have 

achieved notoriety for their mistreatment of civilians, and others; and the brand of 

terrorism and spectre of counter-insurgency have begun to affect the treatment of 

children who have participated in hostilities there. 

  

 
114 Diane Marie Amann, ‘Calling children to account: the proposal for a juvenile chamber in the 
Special Court for Sierra Leone’ (2001) Pepperdine Law Review 29(167) 171; Machel para 43. 
115 Olara Otunnu, UNGA ‘Report of the Special Representative of the Secretary-General for Children 
and Armed Conflict’ (1 October 1999) Un Doc A/54/430, 9; Machel para 47. 
116 Amann p 171; Machel paras 43 and 47. 
117 Millard pp 195-196. 
118 Otunnu p 9. 
119 Cohn and Goodwin-Gill pp 26-27. 
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4.1 Uganda: 

 

A violent intra-State conflict took place in northern Uganda between 1986 and early 

2006.120 The conflict was between the Ugandan government and the Lords 

Resistance Army (LRA), which had grown into a rebel armed group when the 

previous Acholi dominated government was overthrown.121 The Acholi people of 

northern Uganda were the ethnic base of the LRA.122 Between 1986 and 1988 

civilians in northern Uganda suffered large scale human rights violations at the hands 

of the new government, and the LRA, led by Joseph Kony, fought and opposed it.123 

The LRA opposition was unpopular however, and the group thus received little 

public support, had few recruits and possessed limited resources.124 The LRA, as a 

result, began to steal from the Acholi and to abduct Acholi children as fighters. 125 In 

consequence of that, the Acholi people turned for protection to the government.126 

The LRA responded with serious and widespread violence against Acholi 

civilians,127 including murder and rape.128 The response was ‘staggeringly cruel’ and 

was a tactic to obtain control of the civilian population through terror. 129  CSI 

indicated in 2008 that the LRA was responsible for ‘the killing, torture, rape, 

mutilation and abduction of thousands of adults and children’, which continued into 

late 2005.130  

 

 
120 Andrew Mawson, ‘Children, Impunity and Justice: Some Dilemmas from Northern Uganda’, in Jo 
Borden and Joanna de Berry, Children and Youth on the Front Line Ethnography, Armed Conflict and 
Displacement (Berghan Books 2004) 130-131 (Mawson 1); CSI Global Report p 346.  
121 Mawson 1 p 87. 
122 Christopher Blattman and Jeannie Annan, ‘The Consequences of Child soldiering’ (November 
2010) The Review of Economics and Statistics 92(4) 883; Jeannie Annan, Moriah Brier and Filder 
Aryemo, ‘From “Rebel” to “Returnee”: Daily Life and Reintegration for Young Soldiers in Northern 
Uganda’ (2009) Journal of Adolescent Research 24 639-641. (Annan et al); The group was preceded 
by an Acholi group known as the Uganda People’s Democratic Army (UPDA), and a parallel group 
known as the Holy Spirit Mobile Forces led by a ‘spirit medium’ called Alice Auma/Lakwena. Joseph 
Kony took over a UPDA unit in 1987, and the group became known as the Lord’s Army, Holy Spirit 
Part Two, and Lakwena Part Two, before becoming known as the Lord’s Resistance Army in 1993. 
123 Mawson pp 87 and 88. 
124 Blattman and Annan p 883 
125 Annan et al p 641; Mawson p 87; Blattman and Annan p 883.   
126 Blattman and Annan p 883. 
127 Blattman and Annan p 883. 
128 Mawson p 133. 
129 Mawson 1 p 133; Mawson 89. 
130 CSI Global Report 2008 p 346. 
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The LRA used abduction of children and young adults as its main form of 

recruitment.131 From 1993 to 2002 the group was supported and supplied by the 

government of Sudan, which gave the LRA weapons, and territory on which to build 

bases. 132 The supply of arms enabled the LRA to arm more soldiers, and to recruit 

more children and young people, which it did through mass abduction.133 Continuous 

recruitment was required, because of losses through combat and desertion.134 

Between 60,000 and 80,000 children and youth were abducted by the LRA.135 

Estimates suggest that the majority of LRA fighters were abducted children.136 The 

group’s focus was on boys between the ages of 12 and 16, because they were 

regarded as ‘the most pliable, reliable, and effective forced recruits’, and were easily 

indoctrinated.137 

 

Most of those abducted experienced a high degree of violence in the process.138 

Thereafter the children were absorbed into a brutal environment where children were 

 
131 Annan et al p 641. 
132 Mawson 1 p 132 and 133; Mawson p 88; Blattman and Annan p 883. 
133 Mawson 1 p 133. 
134 Mawson 1 p 133; Mawson p 89: It was common for LRA units to lose 50% of their soldiers 
through desertion when crossing from Uganda into Sudan, while many others were killed in combat; 
so the taking of children as recruits occurred daily. 
135 Annan et al p 642: from Blattman & Annan; Patrick Vinck, Phuong Pham, Eric Stover and Harvey 
Weinstein ‘Exposure to War Crimes and Implications for Peace Building in Northern Uganda’ 
(August 1 2007) JAMA 298(5) 544; Blattman and Annan p 883; Mawson p 87.  
It is reported that approximately 25,000 of the 60,000 to 80,000 figure were children, but that was a 
UNICEF estimate of children passing through reception centres, and Blattman and Annan suggest the 
true figure for abducted children was likely to have been about 3 times higher than the 25,000 figure. 
In the year 2000, 10,000 children were noted to have been abducted to become soldiers.  
CSI Global Report 2008 p 347; Fionna Klasen, Gabriele Oettingen, Judith Daniels, Manuela Post, 
Catrin Hoer and Hubertus Adam, ‘Posttraumatic Resilience in Former Ugandan Child Soldiers’ 
(July/August 2010) Child Development 81(4) 1099-1100; Christopher Blattman and Jeannie Annan, 
‘On the nature and causes of LRA abduction: what the abductees say’ in Tim Allen and Koen 
Vlassenroot, The Lord’s Resistance Army Myth and Reality (Zed Books 2010) 135, (Blattman and 
Annan 2). 
136 Blattman and Annan 2 p 135; Mawson p 133: confirmed by Blattman and Annan 2 p 139; Angela 
Veale and Aki Stavrou, ‘Former Lord’s Resistance Army child soldier abductees: explorations of 
identity in reintegration and reconciliation’, (2007) Peace and Conflict: Journal of Peace and 
Psychology 13(3) 275.  
Mawson and Blattman and Annan suggest that, from 1994, approximately 80% of LRA fighters were 
abducted, and most of them were under 18. Veale and Stavrou estimated in 2007 that ‘as much as 
90% of the LRA’ fighters were ‘abducted children and youth of local communities’. 
137 Blattman and Annan 2 p 135; Blattman and Annan p 883; Klasen et al (n 152) 1108; Blattman and 
Annan 2 p 138: they go on to say that, on a distribution of age range, four times as many males aged 
14 were abducted as those aged 9 or 23. 
138 Annan et al pp 642-643 and 645: Annan et al’s study was based upon fieldwork conducted 
between 2005 and 2006 involving 23 chosen participants who were former members of the LRA, with 
an age range of between 15 and 30 years of age, and who had been abducted at various ages between 
6 and 24; 16 of the 23 were abducted when below the age of 18; Veale and Stavrou pp 273 to 292: 
Veale and Stavrou explored a study of 10 former LRA abductees, who were, at the time of interviews 
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pressured to participate in acts of violence.139 The LRA broke down the identity of 

the children with extreme violence, including regular killings of abductees, and the 

survivors being made to feel isolated.140 Violence, and the threat of it, was the way in 

which the LRA maintained control of its abducted children, and the primary means 

of discouraging escape and motivating performance’.141 

 

There was a step change however, from abductee recruit to fighter, when the level of 

mistreatment became less.142 Possession of a gun conferred power on children, at 

which point some abductees would begin to identify with the group, and move 

towards full participation, and evolve an identity with it.143 Joseph Kony created a 

myth of spiritual power emanating from him.144 Some recruits came to feel 

allegiance to Kony, began to embrace the role of fighter and even aspired to 

becoming a commander.145 Erin Baines describes Dominic Ongwen’s rise in the 

LRA, from an abducted child at the age of nine ½ to becoming a senior 

commander.146 He endured a brutal indoctrination, combining the coercion and 

isolation that is referred to above;147 but he was said to have become keen to please 

his commanders, and to become an able fighter.148 Former fighters describe his rise 

in rank as due to skills in fighting and his commission of atrocities,149 whilst others 

suggest that his conduct was only that which was required to survive within the 

LRA.150 His case demonstrates the agency of survival and ambition within 

parameters he did not choose. 

 

 
in June to July 2002, returned to their communities for 2 years or more, in order to explore the 
transition from pre-abduction, through forced abduction, to escape and reintegration. Abductees were 
aged between 14 and 17. 
139 Veale and Stavrou p 276. 
140 Veale and Stavrou p 282; Klasen et al p 1096-1103; Blattman and Annan 2 p 141. 
141 Blattman and Annan 2 p 140: Blattman and Annan indicated that three-quarters of youth abducted 
for 3 months or more were severely beaten and one third had been attacked with a knife; the figures 
are taken from a representative sample of youth under the Survey of War Affected Youth (SWAY). 
142 Veale and Stavrou p 284. 
143 Veale and Stavrou p 276. 
144 Blattman and Annan 2 p 141 to 142. 
145 Blattman and Annan 2 p 143. 
146 E.K. Baines, ‘Complex political perpetrators: reflections on Dominic Ongwen’ (2009) Journal of 
Modern African Studies 47 (02) 163-191.  
147 R.L.A Pangalangan, ‘Dominic Ongwen and the Rotten Social Background Defense: the criminal 
culpability of child soldiers turned war criminals’ (2018) 33 Am. U. Int’l L. Rev. 605 p 617. 
148 Baines p 171. 
149 Respondent E 2008 int., Baines p 175. 
150 Respondent H 2008 int., Baines p 178. 
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Most LRA recruits, particularly adolescents, would perpetrate violence upon others, 

whether fellow abductees, civilians or soldiers; and a large proportion of those were 

forced to do so.151 

 

CPHs who survived the LRA escaped,152 were rescued,153 or, in the case of a small 

percentage, were released.154 There was no official disarmament, demobilization and 

reintegration (DDR) programme in northern Uganda.155 Returning children might 

seek an amnesty certificate from the Ugandan army (UPDF), and pass to a reception 

centre run by both local and international NGOs.156 Fewer than half of the children 

who left the LRA passed through that process.157 Those who did not do so feared the 

UPDF, feared being identified as LRA, and feared rejection by their communities.158 

 

Welcome for the returnee children was mixed. Parents’ joy would be tempered by 

concerns about how their children had changed, their new outlook, and fear of re-

abduction.159 The returnee’s former community might regard them as survivor or 

rebel.160 The returnees themselves might bear a lingering resentment at the 

community for failing to protect them.161 Members of the community might have 

concerns about previous harms done by returnees, the difficulties of forgiveness 

leading to a vulnerability of the returnees to rejection.162 Returnee girls would be 

regarded by the community as ‘black sheep’, and not given the opportunity of full 

participation in the community.163 Paradoxically however they would return more 

 
151 Blattman and Annan 2 pp 139 and 153; Klasen et al p 1096; Annan et al p 642. 
152 Annan et al p 642: 80% of returnees escaped. 
153 Annan et al p 642: 15% of returnees were rescued. 
154 Annan et al p 642: 5% of returnees were released. 
155 CSI Global Report p 347.  
156 Annan et al p 643; Mawson: In 1999 all persons who returned from the LRA were handed over by 
the UPDF to three non-governmental organisations, World Vision, Gulu Support for Children 
Organisation and Kitgum Children’s Welfare Association  
157 CSI Global Report p 347; Annan et al p 642. 
158 CSI Global Report p 347; Annan et al p 642-643. 
In 2000 the Ugandan Amnesty Act allowed a legal amnesty to a returnee ‘who had engaged in 
rebellion against the government’; Those who failed to go through the registration process would not 
able to receive an amnesty certificate or a resettlement package. 
159 Veale and Stavrou p 286. 
160 Veale and Stavrou p 286 to 287. 
161 Veale and Stavrou p 287. 
162 Veale and Stavrou p 288. 
163 Veale and Stavrou p 288. 
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empowered, capable of carrying out multiple tasks normally entrusted in the 

community to men. 164 

 

The potentially hostile response of a community could be compounded by the 

approach of those providing treatment and counselling in reception centres, who 

would promote the innocence of the returnees for their previous perpetration of 

violence.165 Such an approach was based on the premise that acts of atrocity had 

been forced on returnees, and they had had no choice in the perpetration of them; a 

similar approach to returnees was taken by NGOs in Sierra Leone.166 The approach 

often conflicted with responses of communities where returnees were regarded as 

thieves and killers.167 To some in the communities the sheer scale of the violence 

that had taken place was overwhelming.168 There was a stigma to having been an 

abducted CPH, and there was a mutual fear between the children who returned and 

the community who received them back. 169 

 

One of the great dangers for returnees from the LRA was rejection by the 

community, and re-recruitment by the armed group.170 Being part of the LRA was 

what they knew how to do best.171 Staying, and becoming part of the community 

again might allow the returnees to regain lost years of education, with a view to 

unlocking possible economic opportunities. 172 Re-recruitment would destroy those 

chances, and might well end in the returnee’s death. 

 

A problem in Uganda therefore, was reintegration of returnees, in the face of the 

previous perpetration of atrocities by some of them.  

  

 
164 Veale and Stavrou p 288. 
165 Annan et al p 643. 
166 [See below section]. 
167 Akello, Richters and Reis p234. 
168 Mawson 2 pp 135-137. 
169 Akello Richters and Reis p 234; Annan et al p 647 and 657. 
170 Note the example given by Grace Akello, Annemiek Richters and Ria Reis, ‘Reintegration of 
former child soldiers in northern Uganda: coming to terms with children’s agency’ (2006) 
Intervention 4(3) 229-243: a CPH, Akello, was abducted twice; she found difficulty re-integrating on 
first being rescued because of her confession to killing people in her village, and re-joined the LRA.  
171 Akello Richters and Reis p 239; Annan et al p 645-647; Blattman and Annan p 884. 
172 Annan et al p 647. 
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4.2 Sierra Leone: 

  

The intra-State conflict in Sierra Leone began in March 1991 and ended in January 

2002.173 The parties to the conflict were, at stages during that period, the Sierra 

Leonian Army (SLA), and the Civil Defence Force (CDF) on one side, and the 

Revolutionary United Front (RUF) and the Armed Forces Revolutionary Council 

(AFRC) on the other.174 My consideration in this example shall be of the RUF and 

its recruitment, treatment and use of CPHs, because the way the group operated is 

typical of the way a violent armed group tends to operate, and similar to the 

operation of the LRA. 

 

It is unnecessary to relate the complicated political history of the Sierra Leonean 

conflict, save to highlight one particular event within it, that explains the connection 

between the RUF and the AFRC. In 1997, a coup by government soldiers of the SLA 

led to a power sharing government between the AFRC and the RUF, which, after 

approximately a year, and the return of the elected government, led to the RUF and 

AFRC fighting together as rebels.175  

 

The RUF were the first of the parties to the conflict to recruit children, and were 

responsible for the highest numbers of child recruits.176 Recruitment of children 

began because of a deficit of adult fighters through death, desertion and the brutality 

of a conflict that repelled voluntary enlistment.177 So the RUF used coercion to 

source young, and sometimes ‘ultra-young’ fighters.178 The majority of children 

recruited into the RUF were abducted,179 or were otherwise forcibly recruited.180 The 

 
173Denov p 60; Krijn Peters, ‘Group cohesion and coercive recruitment: young combatants and the 
Revolutionary United Front of Sierra Leone’ in Alpasian Özerdem and Sukanya Podder (eds) Child 
Soldiers: from recruitment to reintegration (Palgrave 2011) 78; Denov (n 70) 76. 
174 Amnesty International, Sierra Leone: Childhood a casualty of conflict, (AI Index AFR 51/69/00, 
2000) 14. 
175 Denov pp 72-74. 
176 CIS Global Report p 299. 
177 Denov p 63; Peters p 76. 
178 Peters p 77; Denov p 63. 
179 Peters p 80; Denov p 63. 
180 Theresa S. Betancourt, Stephanie Simmons, Ivelina Borisova. Stephanie E. Brewer, Uzo Iweala 
and Marie de la Soudière, ‘High Hopes, Grim Reality: Reintegration and the Education of Former 
Child Soldiers in Sierra Leone’ (2008) Comp Educ Rev 52(4) 7. (Betancourt, Simmons et al) 
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Special Court for Sierra Leone, in the trial of RUF commanders, Issa Sesay, Morris 

Kallon, and Augustine Gbau (RUF Trial) found that the RUF had no formal means 

of recruitment, so relied heavily on abducted children, to the extent that it ran 

‘abduction campaigns’ that forcibly separated thousands of children from their 

families’.181 

 

Abduction would take place in targeted raids on villages or schools, in ambushes on 

families hiding in the bush, or simply when they happened to be found.182 The 

process of abduction and removal was traumatic; but it was often overlaid with the 

parallel trauma of witnessing the killing of parents or loved ones.183 Forced 

recruitment also occurred through threats made by the RUF against village chiefs, 

who would then draw a quota of recruits including children from their villages.184 

 

Betancourt, Simmons et al, and Ilene Cohn point out that a minority of RUF recruits 

were not abducted, but joined for diverse reasons, mentioned by Wessells185 above. 

These reasons included simply surviving, protecting their families, joining when 

their families had broken down, avoiding starvation, or perhaps emulating friends, or 

seeking to forge an identity.186 These recruits would enlist independently rather than 

wait to be abducted or be killed during rebel attacks.187 

 

Approximately 80% of RUF forces were children between the ages of 7 and 14 

years, with a mean age of 10½ years.188 

 
181 Prosecutor v Issa Hassan Sesay Morris Kallon and Augustine Gbau [2009] Case No. SCSL-04-15-
T (RUF Trial) paras 1616-1617. 
182 Peters p 81; Betancourt, Simmons et al. 
183 Betancourt, Simmons et al p 7.  
184 Peters p 79 
185 [See note 110 above]. 
186 Ilene Cohn, ‘The Protection of Children and the Quest for Truth and Justice in Sierra Leone’ 
(2001) Journal of International Affairs Fall 55(1) 8; Theresa Betancourt, Ivelina Borisova, Timothy 
Williams, Robert Brennan, Theodore Whitfield, Marie de la Soudiere, John Williamson, and Stephen 
Gilman, ‘Sierra Leone’s Former Child Soldiers: A Follow-Up Study of Psychosocial Adjustment and 
Community Reintegration’ (July/August 2010) Child Development 81(4) 1078 (Betancourt, Brennan 
et al). 
187 Betancourt, Simmons et al p 7. 
188 Denov p 63. 
This figure / information comes from Mazurana et al., 2002; although Krijn Peters assesses that 70% 
of RUF forces at below 25 years [Peters (n 248) 80; Theresa S. Betancourt, Jessica Agnew-Blais, 
Stephen E. Gilman, David, R. Williams and B. Heidi Ellis, ‘Past horrors, present struggles: the role of 
stigma in the association between war experiences and psychosocial adjustment among former child 
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Following abduction, children faced isolation from parents or family in camps in the 

bush, far from their homes, disconnecting them from their normal existence.189 As 

with the LRA, RUF indoctrination was harsh, brutal and oppressive.190 The children 

were worked to exhaustion and physically punished for failure.191 They were 

required to take drugs and alcohol to harden their ‘hearts and minds’.192 Children 

died during training, or through attempting escape, or for refusing orders.193 Training 

was targeted at developing violence, and recruits were forbidden to show remorse on 

committing violent acts; which had the effect of rationalising violence and cruelty. 

194 Punishments were public, and used as an example to control child recruits and 

cement loyalty.195 This was acculturation, and the recruits moved from a world of 

humanity, empathy and caring, into ‘inhumanity, rigid hierarchies, detachment and 

cruelty’;196 very like the situation in the LRA. 

 

Operations of the RUF against the civilian population were brutal, involving 

violence against the civilian population and pillaging their property. 197 Children 

were forced to commit atrocities,198 including ‘summary executions and death-squad 

killings, torture, detention, rape, bombings, forced displacement, destruction of 

homes, and massacres of family members’.199 The Judges in the RUF Trial found 

that ‘[t]he younger children were particularly aggressive when armed, and were 

known to kill human beings as if they were nothing more than “chickens”.200 

 
soldiers in Sierra Leone’ (2010) Social Science and Medicine 70 p 22. (Betancourt, Agnew-Blais et 
al). 
This is confirmed by a follow up study of 2010, for which see Betancourt, Brennan et al; RUF Trial 
para 1617. 
189 Betancourt, Simmons et al p 8; Peters p 81-83. 
190 Betancourt, Brennan et al p 1090. 
191 Betancourt, Simmons et al p 7. 
192 Betancourt, Simmons et al p 8; Denov p 100. 
193 The RUF Trial para 1619. 
194 Denov pp 100-102. 
195 Peters p 85. 
196 Denov p 103. 
197 Betancourt, Agnew-Blais et al p 18. It is important also to note that the CDF also engaged in 
human rights abuses, ‘including indiscriminate killings, torture and abduction’ [Denov p 69], as did 
the AFRC; Denov p 63. 
198 Betancourt, Agnew-Blais et al p 18; AI Conflict Report p 4. 
199 Betancourt, Brennan et al p 1078. 
200 The RUF Trial para 1616; Nina H. B. Jørgensen, ‘Child soldiers and the parameters of 
international criminal law’, (21 November 2012) 11 Chinese Journal of International Law (2012) pp 
671-672; Amann p 170. 
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Demobilised children who spoke to AI post-conflict reported living in constant fear 

of violence and death, and of carrying out killings and mutilations of civilians in fear 

of violence or death if they refused.201  

 

A demobilization programme operated in Sierra Leone through ‘The National Center 

for DDR’.202 International and local nongovernmental organisations (NGOs) were 

active in seeking to “detraumatize” and reintegrate ‘an estimated 7,000 former child 

combatants’ through ‘demobilization, interim care, family tracing, and 

reunification’.203 CPHs needed to go to a Disarmament Demobilization and 

Reintegration (DDR) reception centre, and thereafter to the children’s section of a 

DDR camp where they would receive interim care, before the tracing and 

reintegration process began.204 

 

Reintegration was difficult for returnees.205 With their former comrades they would 

try to maintain the status of combatants, but with the NGO workers treating them, 

they needed to adopt ‘the persona of the traumatized innocent, usually requesting aid 

in furthering their education’.206 NGO ‘sensitization’ programmes, and also 

traditional cleansing processes, were used as means of acceptance of children back 

into their communities.207 ‘[S]ensitization’, meant advising returnees that their 

perpetration of atrocities during the conflict was “not their fault”, and advising 

communities to accept the returnees in the interests of promoting peace.208 

Communities received this advice with some reluctance, inter alia, because of 

concern within the community about returnees’ commission of atrocities. 209 The 

 
201 AI Conflict Report p 5. 
202 UNAMSIL: The United Nations Mission in Sierra Leone; Betancourt, Brennan et al p 1078.  
203 Betancourt, Brennan et al p 1078: figures come from the National Committee for Demobilisation 
Disarmament and Reintegration 2004, and United Nations International Children’s Emergency Fund 
2005: 6,700 children amongst approximately 72,000 combatants; Susan Shepler, ‘The Rites of the 
Child: Global Discourses of Youth and Reintegrating Child Soldiers in Sierra Leone’ (2005) Journal 
of Human Rights 4 198. 
[ref release of children after 1999 agreement, AI Combat Report 12]. 
204 AI Conflict Report p 9. 
205 Betancourt, Brennan et al p 1078. 
206 Shepler p 198-199. 
207 Betancourt, Simmons et al p 8. 
208 Betancourt, Agnew-Blais et al p 18; Betancourt, Simmons et al p 8; Shepler p 199. 
209 Shepler p 200; Betancourt, Simmons et al p 8. 
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interactions of returnees with their communities displayed fear and distrust on both 

sides, which was similar to the situation seen in Uganda. 210 

 

Olara Otunnu, SRSGCAC,211 expressed concern in 2000 about the social stigma 

amongst communities against returnee children, because of suspected or known 

perpetration of atrocities against civilians; suggesting that some communities had 

rejected returnees for that reason. 212 The result was the avoidance by returnees of the 

DDR processes due to guilt, fear of revenge, and a lack of a guarantee of a future.213 

The result, as in the situation in Uganda, was that the stigma of participation in an 

armed group could prevent reintegration of returnees into their communities, and 

could lead to re-recruitment or other negative outcomes. 214 Betancourt, Brennan et al 

warn of the long-term challenges of ‘true reintegration and rehabilitation’ in a 

situation such as Sierra Leone.215 Addressing atrocity by ‘sensitization’ did not 

remove the apprehension of the community and stigma of the returnees.216 

 

4.3 Syria: 

 

The Syrian conflict began in the spring of 2011,217 in the wake of the Arab Spring,218 

and in due course it became brutal, complex and internationalised.219 The conflict 

subsists, with Syrian government forces, non-State armed groups, UN-designated 

 
210 Shepler p 200; Betancourt, Agnew-Blais et al p 18. Betancourt, Simmons et al p 8. 
211 Special Representative of the Secretary-General for Children and Armed Conflict. 
212 Cohn p 11: from ‘Juvenile Justice and the Special Court for Sierra Leone’, Informal Briefing Note 
by the Special Representative of the Secretary-General for Children and Armed Conflict, Olara 
Otunnu, for the Security Council Delegation to Sierra Leone (6 October 2000). 
213 Cohn p 11. 
214 Cohn p 11. 
215 Betancourt, Brennan et al p 1092. 
216 Betancourt, Agnew-Blais et al p 19. 
217 Paul Rogers, ‘The War In Syria: Responding to Stalemate’ (April 2014) Oxford Research Group, 
Monthly Global Security Briefing, 4(14) ORG <https://www.oxfordresearchgroup.org.uk/the-war-in-
syria-responding-to-stalemate> last accessed 20 July 2019 (Website no access 30 August 2022); 
UNHCR ‘From slow boil to breaking point: a real-time evaluation of UNHCR’s response to the 
Syrian refugee emergency, United Nations High Commissioner for Refugees Policy Development and 
Evaluation Service’ (July 2013) UN Doc PDES/2013/10, 1; Paul Rogers, ‘War in Syria: the proxy 
element’ (11 July 2013) Oxford Research Group 7(13) ORG, 1-22 
<https://www.oxfordresearchgroup.org.uk/war-in-syria-the-proxy-element>  last accessed 20 July 
2019 (Website no access 30 August 2022); UNHRC Report of the Independent International 
Commission of Inquiry on the Syrian Arab Republic (16 August 2013) UN DOC A/HCR/24/46, 3-7. 
(COI 2013). 
218 UNHCR Syria Report p 1. 
219 UNHRC Report of the Independent International Commission of Inquiry on the Syrian Arab 
Republic (21 January 2021) UN Doc A/HCR/46/54, 2-6 and 31. (COI 2021). 
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terrorist groups, and five foreign armies operating in close proximity’.220 A variety of 

front lines exist on the conflict map,221 showing government forces having retained 

and regained the majority of their State territory, but with significant areas in north-

west, north and north-east Syria under the control of opposition groups or foreign 

States.222 The conflict, since 2011, has seen a significant recruitment and use of 

children in hostilities by all parties to the conflict, but particularly by armed 

opposition groups, and that continues to be a significant factor in connection with the 

present numbers of armed opposition groups.223 

 

In an even greater way than Sierra Leone, the Syrian conflict is complex, and, rather 

than explaining those complexities, my focus will be on the past involvement of the 

Islamic State in Iraq and the Levant (ISIS/ISIL) in its treatment and use of CPHs, 

and on the fate of many of those former CPHs recently, and at the present. ISIL 

emerged as a party in the conflict in 2013.224   

 

ISIL recruited children from the time of its emergence as an armed group, and used 

them for logistics, handling ammunition, manning checkpoints, and as fighters.225 

The group would use children of differing ages, often 14 or 15, but at times as young 

 
220 COI 2021 p 3. 
221 Syrian Arab Republic: approximate areas of influence as of December 2021. 
222 COI 2021 pp 2-6, 31. 
223 UNHRC Report of the Independent International Commission of Inquiry on the Syrian Arab 
Republic (8 February 2022) UN Doc A/HCR/49/77, 18. (COI 2022). 
224 ISIL/ISIS grew out of the group known as Islamic State of Iraq. It changed its name to ISIL/ISIS in 
April 2013 to reflect its participation in the Syrian Civil War and the breakdown of its alliance with 
Jabhat al-Nusra. It was primarily active in in the northern provinces of Syria, and from May 2013 
controlled Raqqa City and parts of Ar Raqqa governorate. Between January and July 2014, it 
consolidated control over large areas in northern and eastern Syria; and held control of parts of Hama 
and Homs governorates. It attracted both foreign fighters and Syrians. By 2016, however, ISIS was 
facing pressure from a number of hostile opponents, namely: ‘Syrian Democratic Forces’ (an 
amalgam of Kurdish YPG forces and other Arab and Assyrian armed groups), air operations from the 
international coalition; and from Syrian government forces in Palmyra, and began to lose its territory. 
Its erstwhile territory then was reduced to almost nothing: HRW 2014 p 11; HRW 2014 9; UNHRC 
Report of the Independent International Commission of Inquiry on the Syrian Arab Republic (13 
August 2014) UN Doc A/HCR/27/60, (COI 2014) 5 paras 16 and 17; UNHRC Report of the 
Independent International Commission of Inquiry on the Syrian Arab Republic (5 February 2015) UN 
Doc A/HCR/28/69 (COI 2015) 6 paras 33 to 34; UNHRC Report of the Independent International 
Commission of Inquiry on the Syrian Arab Republic (11 August 2016) UN Doc A/HCR/33/55 (COI 
2016) 5 para 16 to 18. 
225 SG Report 2014 p 30/50 para 145. 
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as 8 and 10.226 In 2017 ISIL were advertising a 4-year-old child dressed in fatigues 

as a ‘Cub of the Caliphate’.227  

 

The means of recruitment of children by ISIL, and generally by armed groups in 

Syria, has been more nuanced than in Uganda or in Sierra Leone. There is, in 

general, less evidence of coercion. Recruitment of children has been assisted by 

diverse factors, including material incentives and salaries, influence from within 

families and communities, the needs of children for protection and survival, the wish 

for revenge, the desire to obtain status and identity, and also by reason of 

intimidation.228 Just after their emergence, ISIL paid recruited children monthly, and 

on a par with adult recruits.229 Such income provided an incentive for children and 

parents struggling under difficult economic circumstances’.230 

 

There is another important aspect of ISIL’s recruitment of children. A Georgia State 

University study of 2017 suggested that at least a third of children martyred in ISIL 

operations between 2015 and 2016 were not from Syria or Iraq, but were recruited 

children from abroad.231 The Syrian and Iraq conflicts were notable for the ability of 

their parties to attract an ‘unprecedented’ number of foreign fighters, including 

children, who travelled there from more than 80 countries around the world’.232 

 

The major aim of the recruitment of children by ISIL was for fighting and of 

martyrdom. Child recruits underwent training for use both as fighters and for suicide 

bombing missions.233 Numerous centres for such training were established in ISIL 

territory in Syria, known as ‘Cubs camps’, for boys to train to fight as ‘Cubs of the 

 
226 SG Report 2014 p 30/50 para 145; COI 2014 15, para 95. 
227 COI 2014 15, para 95: in the Aleppo area ISIL recruited children were aged between fourteen and 
fifteen, and in Ar Raqqah recruited children were aged as young as ten years; HRW pp 14 and 15: 
Human Rights Watch report information that children aged twelve and thirteen were used as fighters 
by ISIL; SG report 2018 p 26/42, para 185; SG CAC Syria report 2018 p 5/16, para 17; there are 
reports of a four-year-old recruit, of foreign origin, who appeared in ISIS propaganda videos. 
228 SG SAR Report 2018 6/16 para 21. 
229 SG Report 2014 p 30/50 para 145. 
230 SG Report 2015 p 32/51 para 191. 
231 Francesca Capone, ‘Worse’ than Child Soldiers? A Critical Analysis of Foreign Children in the 
Ranks of ISIL’ (2017) International Criminal Law Review 17 162. 
232 Capone p 163. 
233 SG Report 2014 p 30/50 para 145; HRW p 14. 



 34 

Caliphate’.234  In these camps, ‘hundreds’ of boys as young as ten would be 

pressured to attend indoctrination sessions, weapons training and religious education, 

whilst being promised incentives such as mobile phones, a martyr’s place in 

paradise, or the ‘gift’ of a ‘wife’.235 When it came to actual use of the child recruits, 

92% of boys were used in combat roles, which included front-line operations, and 

suicide attacks.236 These roles also included the commission of atrocities. In 2014, 

the UNSG confirmed that ISIL had perpetrated war crimes on a mass scale, and their 

child recruits had perpetrated extreme violence and conducted executions.237 

 

The fortunes of ISIL however rose and fell. During the second half of 2017 the 

Syrian Democratic Forces (SDF)238 advanced into formerly ISIL territory in Syria,239 

and as they advanced, they detained ISIL CPHs.240 Between 2017 and 2021241 

therefore, formerly ISIL CPHs were detained at SDF sites in northern Syria, and at 

the end of 2021 800 former ISIL boy fighters remained in detention there. 242 

 

The conditions in the detention camps and centres in north-east Syria are extremely 

poor.243 They are said by the UN to be a danger to health and life, whether from 

internal insecurity and the threat of violence, from defective infrastructure,244 or 

from a lack of healthcare and overcrowding.245  

 

 
234 COI 2014 15, para 95; COI 2015 (n 385) 11, para 70; Lizzie Dearden, ‘Isis is using far more child 
soldiers than the world realised’, The Independent (19 February 2016) 
<https://www.independent.co.uk/news/world/middle-east/isis-using-more-child-fighters-than-feared-
as-suicide-bombers-and-soldiers-after-brainwashing-at-a6883626.html> last accessed 20 July 2019 
(Website no access 30 August 2022). 
235 SG Report 2015 p 32/51 para 194. 
236 SG SAR Report 2018 p 5/16 para 17. 
237 SG Report 2015 p 32/51 para 194; HRW p 14; SG Report 2017 p 25/41 para 172. 
238 The SDF are Kurdish YPG/J and Arab and Assyrian armed groups from within north-east Syria 
that were and are formally allied with the US in its campaign against ISIL. 
239 SG Report 2018 p 26/42 para 187. 
240 SG Report 2018 p 26/42 para 187. 
241 Information from the most up to date UN reports, namely the COI report 2022 (February) and the 
SG Report 2022 (June). 
242 SG Report SAR 2018 p 7/16 para 23: 1,175 children; SG Report 2020 p 24-24/38 paras 181 and 
184; SG Report 2021 p 24/42 para 180; COI 2021 p 17 para 108; COI 2022 p 19 para 108; SG Report 
2022 p 25/45 para 190. 
243 COI 2022 p 19 paras 108 to 113. 
244 There were reports of children being drowned in sewage pits or burned in their tents. 
245 COI 2022 p 19 paras 108 to 113. 
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The Kurdish/SDF ‘self-administration courts’ try Syrian national detainees for 

membership of ISIL, but they do not try foreign detainees,246 and many detained 

children are foreign nationals.247 Their home States are sometimes opposed to their 

repatriation.248 One of the reasons for that, suggests the Syrian Commission of 

Inquiry, is the desire by those home States for their detained nationals to be tried ‘in 

situ in the Syrian Arab Republic’.249 The result of that is not trial however, but a 

continuation of detention in limbo. 

 

Between 2019 and 2022, the UNSG has expressed alarm and concern about the 

children’s deprivation of liberty, and has called regularly for the repatriation of 

detained foreign children with ties to ISIL.250 He has called on authorities to treat 

these children primarily as victims, and to prioritise their best interests.251 His 

comments have been aimed at the SDF, and the detention of the children in north-

east Syria.252 The position is now quite stark however, ISIL child recruits, who were 

lured or intimidated into becoming part of that violent armed group, now remain in 

indeterminate detention, facing either trial for being part of the group, or 

abandonment by their State of nationality.  

 

5. The effect of CPH atrocities 

 

Sufferers of violence perpetrated by CPHs are victims, as are their families and 

dependents. They are all persons who will suffer harm, individually and/or 

collectively, whether physically, mentally, emotionally, or economically,253 as a 

result of violent actions of a CPH. Such victims will be people who are not, or will 

no longer be, involved in the hostilities, namely, civilians, those who have been 

wounded, who are sick, or have been captured. Conflicts contain innumerable 

 
246 COI 2022 p19 para 108. 
247 COI 2022 p 19 paras 108 and 111. 
248 COI 2022 p 19 paras 108 and 111. 
249 COI 2022 p 19 paras 108 and 111. 
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251 SG Report 2022 p 37/45 para 297. 
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Law Journal 49(1) 4; GA Res 40/34 ‘Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power’ UN Doc A/RES/40/34 (29 Nov 1985). 
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examples of the perpetration of atrocity upon such people, in particular the three 

conflicts considered above.  

 

The results of LRA operations involving their child recruits were felt particularly by 

the Acholi population of northern Uganda.254 Significant numbers of sampled 

civilians from there reported suffering or witnessing war-related violence at the 

hands of the LRA, including injury, abduction, and sexual violence.255 Such 

violence, perpetrated significantly through CPHs, caused real and lasting injury, 

trauma and loss to the victims, including those related to, and dependent on, persons 

killed. Elizabeth Schauer and Thomas Elbert, have described the psychological 

impact of ‘Child Soldiering’, and cite particular examples of violent acts carried out 

against civilians by CPHs operating in the LRA; these include ambushing and killing 

civilians in the course of abducting them,256 amputating civilian’s hands,257 

kidnapping children, looting and burning houses, doing serious violence to civilians 

and mutilating them.258 The Child Soldiers Global Report of 2008 notes LRA 

children carrying out raids on civilian areas, killing and mutilating civilians, and 

looting and burning houses.  

 

The report of the Sierra Leone Truth and Reconciliation Commission (SLTRC) 

recounts in detail an ordered list of violations against civilians which occurred during 

the conflict, and their ugly descriptions.259 These descriptions will take the reader’s 

breath away. Listed are, amputations, forced cannibalism, abductions, assaults, 

forced recruitment and sexual slavery, torture, rape, forced displacement, looting, 

destruction of property and killing.260 Two particular types of atrocity stand out, as 

they are described as having been carried out by children. These are the amputations 

of hands261 and the killing of pregnant women in order to satisfy bets as to the 

 
254 Vinck, Pham et al p 544: the Acholi population of northern Uganda in Gulu, Kitgum and Pader, 
and also the Langi and Teso people of Kebermaido, Soroti and Kumi districts. 
255 Vinck, Pham et al pp 547-548. 
256 Elizabeth Schauer and Thomas Elbert, ‘The psychological impact of child soldiering’, in E. Martz 
(ed)., Trauma Rehabilitation After War and Conflict (Springer Science and Business Media 2010) 
321. 
257 Schauer and Elbert p 322. 
258 Schauer and Elbert p 322. 
259 Report of the Sierra Leone Truth & Reconciliation Commission (SLTRC), 3(A) 468-523. 
260 SLTRC pp 468-523. 
261 SLTRC pp 472-479. 
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gender of their child.262 Two aspects to these crimes are particularly significant. The 

first is the enormity of the acts, which begs the question of how to respond when 

such acts are committed by minors. The second is the calculation behind such acts. 

The amputation of hands was linked to the process of voting in elections, which 

process challenged the interests of rebel groups.  The killing of pregnant mothers 

was part of a campaign of brutality against the institution of the family in Sierra 

Leone; the SLTRC report suggests that ‘the family felt the most impact of the war in 

Sierra Leone’, and was targeted and brutalised.263 These cruellest of acts were meant 

to affect, and breakdown, at least two fundamental bases of society, namely the 

freedom to choose their leaders and their societal base; they will have left deep hurt, 

trauma, and damage, and they were perpetrated by children. 

 

Vincent Bernard of the ICRC described the conflict in Syria as a convergence of all 

forms of past and present warfare in one conflict.264 It was he suggested a war 

against children, hospitals, cities, first-aid workers, memory and justice.265 Thus the 

likely death toll, as at 2018, of approximately 470,000, with 30,000 people wounded 

each month, and over 11 million people displaced, could be attributed to a very wide 

base of people and actions.266 I have referred above however to the particular 

commission of war crimes by ISIL and of ISIL’s use of children to perpetrate 

extreme violence.267 ISIL practice is an example of the effect of CPH’s actions upon 

victims. ISIL would target civilians in combat operations, for instance, in the 

campaign against the city of Ain al-Arab/Kobani in June 2015, where between 233 

and 262 civilians were killed.268  The group would execute civilians accused of 

blasphemy, adultery, treason, or perceived sexual orientation, by a variety of 

means.269 The group abducted and used over 5,200 Yazidi women and girls as sexual 
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slaves.270 The extent and effect of loss, the experience of occupation, and terror on 

civilians, simply because of their presence in a conflict zone, or because of their 

beliefs, situations, emotions, sexual orientation, or their gender, will have both real 

and lasting effects. That degree of suffering requires to be marked and addressed.  

 

Of the victims who survive, how do their physical and psychological wounds 

become healed? Can their lives ever be returned to their pre-trauma state, or their 

trauma be addressed? Of those who don’t survive, how will their friends, relations 

and family recover, mentally, or psychologically? What account and reparation will 

be available to them? 

 

For the child perpetrators themselves, a problematic future lies ahead, since ‘[c]hild 

war survivors’ face repeated and cumulative feelings of ‘traumatic stress, exposure 

to combat, shelling and other life-threatening events, acts of abuse, such as torture or 

rape, violent death of a parent or friend, witnessing family members being tortured 

or injured, separation from family, being abducted or held in detention, [and] 

insufficient adult care’.271 

 

Victimhood is an indelible mark of the use of children in situations of conflict or 

hostilities, both because of the direct victims created by the violence, and because of 

the effect on the child perpetrators themselves, who are recruited and groomed 

toward, and by, violence and are thus victims themselves.  

 

6. The special, protected, status of children in conflict and hostilities 

 

Children have special protection in international law,272 and they are entitled to 

special respect and protection when they are affected by armed conflict.273 Armed 

 
270 HRW 2016 (n 567) 551. For the training and involvement of children in these operations and acts 
see Charlie d’Agata, ‘How ISIS-trained soldiers are a ticking time bomb’ (29 July 2019) CBSN; COI 
2014 15, para 95; SG report 2017 p 25/41 paras 171 and 172; Dearden. 
271 Schauer and Elbert p 322. 
272 Article 3 1. of the Optional Protocol on the Rights of the Child, otherwise known as the Optional 
Protocol to the Convention on the Rights of the Child on the involvement of children in armed 
conflict of 25 May 2000 (OPCRC): ‘… recognizing that under the Convention [on the Rights of the 
Child] persons under the age of 18 years are entitled to special protection’.  
273 ICRC Customary International Humanitarian Law Volume I: Rules (CIHL), Rule 135. Children 
affected by armed conflict are entitled to special respect and protection. 
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conflicts are defined chiefly by the length and intensity of the hostilities that rage 

within them;274 the three examples above, the insurgency of the LRA, the Sierra 

Leone war, and the Syrian civil war, were/are all armed conflicts. Breach of the rules 

which endow children affected by armed conflict with such particular protection 

renders them victims in the context of the armed conflicts which affect them. The 

child’s special position is helpfully explained in the customary law rules of 

international humanitarian law (CIHL) prepared by the International Committee of 

the Red Cross (ICRC).275 

 

6.1 General protection of children affected by armed conflict: 

 

The ICRC concludes, through the CIHL rules, that it is a norm of customary 

international law that children are entitled to respect and protection in all types of 

armed conflict. 276 The customary rule is based on provisions within Geneva 

Convention IV of 1949 (GC IV), and its Additional Protocol I of 1977 (AP I), and 

concerns the provisions of general care for children affected by conflict, in terms of 

food, clothing, those orphaned and separated from their families, and those interned 

 
274 The definition of an armed conflict, involving the level of violence and duration of hostilities 
which reaches the threshold sufficient to activate the jurisdiction of international humanitarian law, is 
found in the ICTY case of Tadic (Tadic 1), Prosecutor v. Dusko Tadic, Decision on the Defence 
Motion for Interlocutory Appeal on Jurisdiction, 2 October 2995, ICTY Appeals Chamber, para 70: 
‘… an armed conflict exists whenever there is a resort to armed force between States or protracted 
armed violence between governmental authorities and organized armed groups or between such 
groups within a State. International humanitarian law applies from the initiation of such armed 
conflicts and extends beyond the cessation of hostilities until a general conclusion of peace is reached; 
or, in the case of internal conflicts, a peaceful settlement is achieved’. Tensions and strife are 
excluded from the rules of IHL, and therefore War crimes too, but not as a context for the ICL crimes 
of crimes against humanity or genocide. 
275 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, 
International Committee of the Red Cross, Cambridge University Press 2005, Volume 1, Rules. 
276 Rule 135 CIHL; the rule is based upon Geneva Convention IV, articles 14, 23, 24, 38, 50, 76 and 
89, and Additional Protocol I article 70(1): GC IV: article 14 - children under fifteen were entitled to 
protection in hospital and safety zones with wounded, sick, aged persons, expectant mothers and 
mothers of children under 7; article 23 - children under fifteen were, with expectant mothers, entitled 
to be the recipients of food, clothing and tonics; article 24 - children under fifteen who and were 
orphaned were to have special care, and be received into neutral countries; article 38 - children under 
fifteen who were aliens would benefit from preferential treatment to the same extent as nationals of 
the State where the alien was; article 50 - in occupied territory, children under fifteen would be 
allowed to benefit from any preferential measures in regard to food, medical care and protection 
against the effects of war which may have been adopted prior to occupation; article 76 – detained 
minors shall receive special treatment; article 89 – internee children under 15 will be given extra food 
rations; AP I: article 70(1) – priority for relief consignments for those under special protection, 
including children.  
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or in detention.277 The Additional Protocols to the Geneva Conventions of 1949, 

including AP I that I have referred to above, provide for the protection of children in 

the context of armed conflict. Both AP I, which regulates international armed 

conflicts, and Additional Protocol II (AP II), which provides regulation within non-

international armed conflicts,278 direct that children shall be provided with the care 

and aid they require. 279 CIHL rules take account of material International Human 

Rights Law (IHRL) provisions as well as IHL provisions. IHRL under the 

Convention on the Rights of the Child of 1989 (CRC) and the African Charter on the 

Rights and Welfare of the Child of 1999 (AC) requires parties to the two instruments 

to ensure respect for rules of IHL280 and also to take all feasible measures to ensure 

protection and care for children affected by armed conflict.281 The UNSC 

underpinned the principle in 1999 when it called upon parties to armed conflicts 

generally, inter alia, to take measures to protect children from harm arising from 

them.282 

 

 
277 Rule 135 CIHL; the rule is based upon Geneva Convention IV, articles 14, 23, 24, 38, 50, 76 and 
89, and Additional Protocol I article 70(1): GC IV: article 14 - children under fifteen were entitled to 
protection in hospital and safety zones with wounded, sick, aged persons, expectant mothers and 
mothers of children under 7; article 23 - children under fifteen were, with expectant mothers, entitled 
to be the recipients of food, clothing and tonics; article 24 - children under fifteen who and were 
orphaned were to have special care, and be received into neutral countries; article 38 - children under 
fifteen who were aliens would benefit from preferential treatment to the same extent as nationals of 
the State where the alien was; article 50 - in occupied territory, children under fifteen would be 
allowed to benefit from any preferential measures in regard to food, medical care and protection 
against the effects of war which may have been adopted prior to occupation; article 76 – detained 
minors shall receive special treatment; article 89 – internee children under 15 will be given extra food 
rations; AP I: article 70(1) – priority for relief consignments for those under special protection, 
including children.  
278 AP II jurisdiction is limited to internal armed conflicts, ‘which take place in the territory of a 
[State] between its armed forces and dissident armed forces or other organized armed groups which, 
under responsible command, exercise such control over a part of its territory as to enable them to 
carry out sustained and concerted military operations and to implement this protocol’. 
279 AP I article 77. 1; AP II article 3: AP I also directs that children shall be the object of special 
respect. 
280 CRC article 38.1: ‘States Parties undertake to respect and to ensure respect for rules of 
international humanitarian law applicable to them in armed conflicts which are relevant to the child’; 
AC article 22. 1: States Parties to this Charter shall undertake to respect and ensure respect for rules 
of international humanitarian law applicable in armed conflicts which affect the child’. 
281 CRC article 38. 4: In accordance with their obligations under international humanitarian law to 
protect the civilian population in armed conflicts, States Parties shall take all feasible measures to 
ensure protection and care of children who are affected by an armed conflict; AC article 22. 3: States 
Parties to the present Charter shall, in accordance with their obligations under international 
humanitarian law, protect the civilian population in armed conflicts and shall take all feasible 
measures to ensure the protection and care of children who are affected by armed conflicts. Such rules 
shall also apply to children in situations of internal armed conflicts, tensions and strife. 
282 United Nations Security Council Resolution 1261 (1999) 25 August 1999, S/RES/1261 (1999) 30 
August 1999. 
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Children therefore, whether they are participating in hostilities or not, are protected, 

with a special status, within the context of armed conflicts. 

 
6.2 Prohibition on recruitment into armed forces or groups, and on taking part in 
hostilities:  
 

CIHL rules 136 and 137 state that children must not be recruited into armed forces or 

groups, and neither must they be allowed to take part in hostilities.283 CIHL states 

that both of these rules are norms of customary international law in international 

armed conflicts (IAC) and non-international armed conflicts (NIAC). Provisions 

covering these prohibitions, within international law instruments, are found in both 

AP I and II, and also within IHRL instruments, namely the CRC, the Optional 

Protocol to the CRC of 2000 (OPCRC), the AC, and the International Labour 

Organization’s Convention on the Worst Forms of Child Labour of 1999 

(CWFCL).284 International criminal law (ICL) provisions, of a variety of 

international courts and tribunals, also underpin these IHL and IHRL provisions. 

Rules prohibiting the conscripting or enlisting of children under the age of fifteen 

years into armed forces or groups, or using them to participate actively in hostilities, 

 
283 Rule 136 CIHL: Children must not be recruited into armed forces or armed groups; rule 137 CIHL: 
Children must not be allowed to take part in hostilities. 
284 AP I, article 77.2: ‘The Parties to the conflict shall take all feasible measures in order that children 
who have not attained the age of fifteen years do not take a direct part in hostilities and, in particular, 
they shall refrain from recruiting them into their armed forces’; AP II, article 4. 3. (c): ‘children who 
have not attained the age of fifteen years shall neither be recruited in the armed forces or groups not 
allowed to take part in hostilities’; CRC article 38.2: ‘States Parties shall take all feasible measures to 
ensure that persons who have not attained the age of fifteen years do not take a direct part in 
hostilities’; CRC article 38.3: ‘States Parties shall refrain from recruiting any person who has not 
attained the age of fifteen years into their armed forces.’;  OPCRC article 1: ‘States Parties shall take 
all feasible measures to ensure that members of their armed forces who have not attained the age of 18 
years do not take a direct part in hostilities’, OPCRC article 2: ‘States Parties shall ensure that persons 
who have not attained the age of 18 years are not compulsorily recruited into their armed forces’, 
OPCRC article 3.1: ‘States Parties shall raise in years the minimum age for the voluntary recruitment 
of persons into their national armed forces from that set out in article 38 [CRC] taking account of the 
principles contained in that article and recognizing that under the Convention persons under the age of 
18 years are entitled to special protection’; OPCRC article 4: ‘Armed groups that are distinct from the 
armed forces of a State should not, under any circumstances, recruit or use in hostilities persons under 
the age of 18 years’; AC articles 22.1 and 2: ‘States Parties to this Charter shall undertake to respect 
and ensure respect for rules of international humanitarian law applicable in armed conflicts which 
affect the child [article 2: ‘For the purposes of this Charter, a child means every human being below 
the age of 18 years’] … [and] … shall take all necessary measures to ensure that no child shall take a 
direct part in hostilities and refrain in particular, from recruiting any child; CWFCL 1999 articles 1 to 
3: ‘Each Member which ratifies this Convention shall take immediate and effective measures to 
secure the prohibition and elimination of the worst forms of child labour as a matter of urgency … the 
term child shall apply to all persons under the age of 18 … the term the worst forms of child labour 
comprises: … forced or compulsory labour, including forced or compulsory recruitment of children 
for use in armed conflict’. 
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are contained within the statutes of the International Criminal Court (ICC), the 

SCSL, the Kosovo Specialist Chambers (KSC), and the Iraqi Special Tribunal 

(IST).285 The UNTAET Regulations of the East Timor Special Panels contained 

similar provisions providing for a prohibition on using children under fifteen to 

participate actively in hostilities.286 The decision of the SCSL Appeals Chamber in 

Prosecutor v. Samuel Hinga Norman made clear that recruitment or use of children 

under fifteen years of age to participate actively in hostilities is a crime under 

international law under customary international law;287 or, more particularly put, is 

part of international custom, as evidence of a general practice accepted as law.288 

 

The practice of recruiting children into armed groups and of allowing them to take 

part in hostilities within an armed conflict are recognised prohibitions under 

customary international law. There are inconsistencies within the respective 

provisions which inform these rules, but the CIHL relies upon the practice of States, 

and upon the opinion and practice of international organisations.289  

 
285 ICC article 8.2(b)(xxvi): ‘Conscripting or enlisting children under the age of fifteen years into the 
national armed forces or using them to participate actively in hostilities’, and ICC article 8.2(e)(vii): 
‘Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using 
them to participate actively in hostilities’; SCSL statute article 4: ‘The Special Court shall have the 
power to prosecute persons who committed the following serious violations of international 
humanitarian law: … Conscripting or enlisting children under the age of 15 years into armed forces or 
groups or using them to participate actively in hostilities’; Law on Specialist Chambers, Kosovo 
Specialist Chambers: article 14.b.(xxvi): ‘Conscripting or enlisting children under the age of fifteen 
years into the national armed forces or using them to participate actively in hostilities, and 14.d.(vii): 
‘Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using 
them to participate actively in hostilities’; Law of the Iraqi Higher Criminal Court: article 13. Second. 
Z: ‘Conscripting or enlisting children under the age of fifteen years into the national armed forces or 
using them to participate actively in hostilities; article 13. Fourth. G: ‘Conscripting or enlisting 
children under the age of fifteen years into armed forces or groups or using them to participate 
actively in hostilities. 
286 UNTAET Regulation No. 2000/15; UNTAET regulations, sections 6(1)(b)(xxvi) and (e)(vii). 
287 Matthew Happold, ‘The age of criminal responsibility for international crimes under international 
law’, in Karin Arts and Vesselin Popovski, International criminal accountability and the rights of 
children, (Hague Academic Press 2006), p 69; Prosecutor v. Samuel Hinga Norman, Decision on 
preliminary motion based on lack of jurisdiction (child recruitment), SCSL Appeals Chamber, 31 
May 2004 SCSL-2004-14-AR72(E) (Hinga Norman), 7383 – 7447. 
288 Malcolm Shaw, International Law (7th Edition, Cambridge University Press 2014), p 53. (Shaw 2); 
Statute of the International Court of Justice 1945, article 38: ‘The Court whose function is to decide in 
accordance with international law such disputes as are submitted to it, shall apply … international 
custom, as evidence of a general practice accepted as law. 
289 CIHL rule 136, notes: ‘Alleged practices of recruiting children have generally been condemned by 
States and international organisations, for example, in Burundi, the Democratic Republic of the 
Congo, Liberia, Myanmar and Uganda’; see also UNSC Resolution 1261 of 25 August 1999, ‘The 
Security Council … Urges States and all relevant parts of the United Nations system to intensify their 
efforts to ensure an end to the recruitment and use of children in armed conflict in violation of 
international law through political and other efforts …’. 



 43 

 

One major caveat of the customary rule is that the minimum age, below which 

recruitment and use is prohibited, is recognised as 15 rather than 18. That reflects the 

provisions of both AP I and AP II, the CRC, and the provisions, and customary 

international law, under ICL.290 Other instruments, referred to above, provide for 

prohibition of recruitment and use below the age of 18; those are the AC, the 

CWFCL, and the OPCRC. The AC provides for prohibition of recruitment, and for 

necessary measures to be taken to prevent use, under the age of 18;291 the CWFCL 

prevents forced or compulsory recruitment under the age of 18.292 The OPCRC 

provides for a complete prohibition of recruitment and use of children under 18 by 

armed groups.293 It prohibits only compulsory recruitment of children under 18 by 

States,294 prevents the use by States of children under 18 in hostilities if that is 

feasible,295 and allows voluntary recruitment by States of children who have reached 

the age of 16.296 

 

The issue of age is material to the special status of the child who participates in 

hostilities, and thus the recognition of that child as a victim.  It might be suggested 

that such a child who is aged 15 or over is not protected under international law 

because of the limited position in customary international law. It should be 

emphasised however that agreement under customary law as to the minimum age 

protection of persons below the age of 15 is a lowest common denominator view. It 

 
290 See the provisions as set out in notes 274 to 285 above. 
291 African Charter articles 22.1 and 2: ‘States Parties to this Charter shall undertake to respect and 
ensure respect for rules of international humanitarian law applicable in armed conflicts which affect 
the child … [and] … shall take all necessary measures to ensure that no child shall take a direct part in 
hostilities and refrain in particular, from recruiting any child 
292 CWFCL 1999 articles 1 to 3: ‘Each Member which ratifies this Convention shall take immediate 
and effective measures to secure the prohibition and elimination of the worst forms of child labour as 
a matter of urgency … the term child shall apply to all persons under the age of 18 … the term the 
worst forms of child labour comprises: … forced or compulsory labour, including forced or 
compulsory recruitment of children for use in armed conflict’. 
293 OPCRC article 4: ‘Armed groups that are distinct from the armed forces of a State should not, 
under any circumstances, recruit or use in hostilities persons under the age of 18 years’. 
294 OPCRC article 2: ‘States Parties shall ensure that persons who have not attained the age of 18 
years are not compulsorily recruited into their armed forces’. 
295 OPCRC article 1: ‘States Parties shall take all feasible measures to ensure that members of their 
armed forces who have not attained the age of 18 years do not take a direct part in hostilities’. 
296 OPCRC article 3.1: ‘States Parties shall raise in years the minimum age for the voluntary 
recruitment of persons into their national armed forces from that set out in article 38 [CRC] taking 
account of the principles contained in that article and recognizing that under the Convention persons 
under the age of 18 years are entitled to special protection’. 
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should also be noted that the CWFCL achieved universal ratification on 4 August 

2020,297 the OPCRC has 172 ratifications out of 195 independent States,298 and the 

AC has 49 ratifications out of 55 African States.299 All of these proffer protection 

and regulations to persons below 18 rather than 15. There is thus significant world 

support for the protection of children in armed conflict as persons under the age of 

18.  

 

It is also important to note that the majority of CPHs operate within armed groups, 

and armed groups significantly outnumber States in the UN Secretary-General’s list 

of entities who recruit and use children in hostilities.300 As referred to above, armed 

groups are prohibited under the various instruments from recruiting and using 

children under 18 under the OPCRC, without qualification.  

 

Thus, under the varied and complex regime of express protection under the 

international instruments that regulate children affected by, and recruited for, and 

used in, hostilities, the majority of CPHs can be said to have special protection under 

international law. Customary international law applies that special protection as a 

clear baseline to CPHs under 15, but there is evidence of a growing State practice to 

recognise that right to protection for all CPHs under 18.301 

 

Children who are therefore recruited and used in armed conflicts, in breach of clear 

rules of international law that direct that they should not be so treated, are victims of 

the breach and sufferers of the loss of protection that international law holds that 

they should have. If and when such children commit wrongs within the context of 

the armed conflict within which they are operating, it is logical and, it is submitted 

just, that any process of accounting for such wrongs that have been committed takes 

 
297 ILO Web page 
<https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUM
ENT_ID:312327:NO> last accessed 31 August 2022 
298 ICRC Web page <https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=24CAD49E85523D5941256937002F722
0&action=openDocument> last accessed 31 August 2022. 
299 AU Web page <https://au.int/en/treaties/african-charter-rights-and-welfare-child> last accessed 31 
August 2022. 
300 SG report 2022 pp 41/45 to 45/45: 44 armed groups were listed as committing the grave violation 
of recruiting and using children in situations of armed conflict, whereas there is no instance recorded 
of State armed forces recruiting and using children in situations of armed conflict.  
301 CIHL rules 136 and 137; Paris Principles, paragraphs 1.11, 2.0 and 2.1. 
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proper calculation of the children’s status as victims. This proposition will be 

developed further in chapters 3 and 5, in the context of the ICC case of Dominic 

Ongwen.302 

 

Such children will thus, at the same time, be both victims in international law, and 

perpetrators of wrongs. 

 

7. Atrocities as ICL crimes 

 

What is the level of the children’s wrongs? Following on from the Conradian list of 

violations categorised by the SLTRC above,303 and looking back to the three conflict 

examples above, it may be anticipated that the kind of atrocities that CPHs may 

perpetrate will include killings, serious violence, torture, rape and sexual assault. In 

the context in which CPHs operate, these would amount to international crimes 

within the ICC Statute.304 

 

For killing, for instance, to be a war crime, the CPH will have intentionally killed (or 

killed with intent to do really serious harm) a person who they were aware was not 

taking part in hostilities, such as a civilian; and the killing has taken place within the 

context of an armed conflict, the factual circumstances of which the CPH was aware 

of.305 For killing to be a crime against humanity, the CPH has intentionally killed a 

person (or killed with intent to do really serious harm), knowing that the attack that 

killed the person was part of a widespread or systematic attack against the civilian 

population.306 For killing to be genocide, the CPH has intentionally killed a person, 

 
302 Prosecutor v Dominic Ongwen, Trial Chamber IX ICC, ICC-02/04-01/15 (4 February 2021). The 
case of Ongwen will be material to the consideration of duress in chapters 3 and 6, and to the 
consideration of a bespoke defence of duress for CPHs that will be considered in chapter 6. 
303 SLTRC Report Vol 3 a, p 470 para 19: The list was as follows: amputation, forced cannibalism, 
abduction and detention, forced recruitment, sexual slavery, assault, torture, rape, forced labour, 
looting, destruction of property, forced displacement, and killing. 
304 ICC Statute article 5; Gerhard Werle and Florian Jessberger, Principles of International Criminal 
Law, (Oxford University Press Fourth Edition 2020), p 36; M Cherif Bassiouni, Crimes Against 
Humanity historical evolution and contemporary application (Cambridge University Press 2014) 11 
and 13; Kriangsak Kittichaisaree, International Criminal Law, (Oxford University Press 2001), p 3; 
Ilias Bantekas and Susan Nash, International Criminal Law, (Routledge-Cavendish Third Edition 
2007), p 6. 
305 ICC Elements of Crimes Article 8(2)(c)(i)-1; Antonio Cassese, Paola Gaeta, Laurel Baig, Mary 
Fan, Christopher Gosnell and Alex Whiting, Casseses’s International Criminal Law, (Oxford 
University Press Third Edition), p 76. 
306 ICC Elements of Crimes Article 7(1)(a); Cassese et al p 98 
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knowing that the the person was part of a particular national, ethnical, racial or 

religious group, as such, and intending to destroy, in whole or in part that national, 

ethnical, racial or religious group, as such.307 

 

In the context of the three conflict examples above, the CPHs’ actions are likely to 

be both war crimes and crimes against humanity. A war crime is a serious breach of 

IHL that takes place within the context of an armed conflict.308 An armed conflict 

occurs where there is ‘protracted armed violence between governmental authorities 

and organised armed groups or between such groups within a State’;309 IHL applies 

from the start of the armed conflict until a peaceful settlement is achieved.310 Within 

the quantitative parameters of protracted armed violence and the temporal 

parameters of the commencement and the settlement of the conflict, a war crime may 

be committed. Crimes against humanity are inhumane acts which target the civilian 

population,311 which occur within the overriding context of a group or organisational 

policy of a widespread or systematic attack against the civilian population.312 Such a 

context does not produce, or necessarily reflect, the restrictive parameters of an 

armed conflict, and thus lesser hostilities than a protracted armed conflict might 

render triable crimes which can be addressed by ICL.313 The Uganda, Sierra Leone 

and Syrian conflicts qualify under both definitions.  

 

A CPH might commit genocide, if they kill a member of one of the special groups 

expressed in article II of the Genocide Convention 1948 (Genocide Convention), 

namely a national, ethnical, racial or religious group, or by causing them serious 

bodily or mental harm, with intent to do either act, and with the additional special, 

genocidal, intent to destroy that chosen group in whole or in part.314 It is more likely 

that a CPH would be found killing or causing serious bodily or mental harm with the 

 
307 ICC Elements of Crimes Article 6(a); Cassese et al pp 118 to 119. 
308 Tadic para 70. 
309 Tadic para 70. 
310 Tadic para 70. 
311 Werle and Jessberger para 973; Article 6(c) London Charter. 
312 Bassiouni pp 11 and 13. 
313 I indicated in note 2 above that I would later explain how there is a difference in definition, in 
international law, between an armed conflict and lesser hostilities. Here is the difference. An armed 
conflict has quantitative and temporal parameters and a certain level of intensity through those. Lesser 
hostilities may not reach the threshold of an armed conflict, but may resemble one in terms of the 
nature of it, namely the killing and injury that typifies the process of armed conflict. 
314 Genocide Convention 1948 article II 
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requisite sets of intent, than to be found committing the three other forms of 

genocide, namely, deliberately inflicting conditions of life on the group calculated to 

bring about its physical destruction in whole or in part, imposing measures on the 

group intended to prevent births within the group, or forcibly transferring children of 

the group to another group.315 In order to be guilty of genocide, the perpetrator 

would need to possess the necessary specific intent genuinely, so that they must 

consider it possible, in carrying out their act, that the destruction of the group can 

eventually be achieved.316 Genocide, like crimes against humanity is not constricted 

by the parameters of an armed conflict, but the ICC elements of crimes require a 

genocidal act to take place within the context of a manifest pattern of similar conduct 

directed against the chosen, targeted group.317 Genocide might therefore take place 

in the context of an intra-State conflict, but also within a situation of mass 

atrocity.318 

 

All of the violations I have referred to above, namely killings, serious violence, 

torture, rape and sexual assault, are serious violations of IHL,319 and all have been 

declared crimes against humanity in customary law.320 All therefore would be 

international crimes, as war crimes and crimes against humanity, if committed with 

the requisite mental element of the CPH, in the requisite context, and all would 

qualify as criminal offences within the ICC Statute.321 A CPH may commit genocide 

in the course of the operations of an armed force or group, and that would also be a 

crime within the ICC Statute;322 it is likely that the type of act involved, however, 

would be limited to killing and causing serious bodily or mental harm. 

 

 
315 Genocide Convention article II (a) to (e). 
316 Cassese et al p 119. 
317 ICC Elements of crimes, Genocide introduction (c). 
318 As would be the situation in the case of crimes against humanity. 
319 All are breaches of Common Article 3 of the Geneva Conventions of 1949 by reason of the 
following phrases within the provision, namely ‘murder of all kinds’, ‘violence to life and person in 
particular murder of all kinds, mutilation, cruel treatment and torture’ and ‘outrages upon personal 
dignity, in particular humiliating and degrading treatment’. 
320 Prosecutor v Akayesu, ICTR Trial Chamber, ICTR-96-4-T (2 September 1998) paras 585, 588, 
589 and 593 to 598; Prosecutor v Kayishema and Ruzindana, ICTR Trial Chamber, ICTR-95-1-T (25 
May 1999) para 151.  
321 Statute of the International Criminal Court (ICC statute) articles 7 and 8. 
322 ICC Statute article 6. 
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Atrocities that occur in armed conflicts or lesser hostilities will thus reach the 

threshold of international crimes. So CPHs as victims of violation of international 

law may also be perpetrators of crimes in international law. 

 

Conclusion 

 

In this context of the victim child who comes to perpetrate an atrocity, we are faced 

with the conundrum: how should that child be treated? In particular, what form of 

legal response (if any) should be adopted? Children, recruited and used in conflicts 

and hostilities, such as those that I have described in the examples above, have and 

will perpetrate violations which were and are crimes under international law. At the 

very time at which they perpetrate such atrocities they are victims, and they create 

victims. 

 

How to address their actions and the results of them? To treat them only as victims? 

Or to treat them only as perpetrators? In the examples above, demobilised RUF 

returnees were offered ‘sensitization’, whilst the child who joined ISIL is detained 

indefinitely. Those are two opposites; one child is told that what they did was not 

their fault, whilst the other is locked away because of the risk they are deemed to 

pose. Neither option appears to address an accounting for atrocity. 

 

These examples spell out the need to confront the reality of the problem in all its 

complexity, from a position of understanding, taking into account the different facets 

of the material issues involved? Confronting the child’s actual commission of 

violations may be key to their reintegration into a community that cares about past 

harms done, may address the enormity of what they have done, and may also be key 

to a just and realistic approach to the reintegration of a child who has been recruited 

and exploited. A concentration on addressing the international crimes of a detainee 

in Northern Syria, under a system that complies with personal and fair trial 

protections of international law might well be of benefit to their future. 

 

An accounting for wrongs done would seem to be key. 
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The following chapter examines how these matters have been considered by analysts 

and researchers before I review how an improved approach might be adopted. 

 

 

 

 

 

 

___________ 
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Chapter 2  

 

Contemporary Approaches to Child Perpetrators of Atrocity 
 

Introduction 

 

The previous chapter established the fact and circumstance of children participating 

in hostilities in contemporary armed conflict. Moreover, it demonstrated that the 

nature of these conflicts is invariably brutal and likely to see crimes of war occur, 

some of which have been and will be committed by child participants. The 

overarching aim of this thesis is to consider how best to address the perpetration of 

such atrocities by children under ICL. Should they be held accountable for such 

crimes and subjected to criminal prosecution and if so, how should this take place? 

 

The purpose of this chapter is to examine the current literature and thinking on this 

subject. 

There are, unsurprisingly, a spectrum of views and ideas amongst commentators as 

to accountability for serious wrongs. These are considered in the sections that follow 

and are addressed in five parts. These demonstrate the areas of dispute in the 

literature. First, I assess the context of conflict and hostilities in the world upon 

which the current literature on CPHs is based. Second, the relevance of agency of 

children involved in the operations of armed groups. Responsibility and 

accountability for acts of atrocity are highly connected but I have split them in two 

for consideration in this chapter. For my purposes here, I equate responsibility with 

moral responsibility, and address accountability as justifiable or tangible 

accountability, resulting from legal responsibility. Therefore, third, I review how 

responsibility for atrocity committed in the course of membership of an armed group 

has been considered. Fourth, I consider how the nature of accountability has been 

assessed. Finally, I review how the literature considers how such responsibility and 

accountability should be applied in practice. 

  



 51 

 

1. The context of conflict and hostilities in the world, upon which the current 

literature on the CPH is based 

 

The most salient conflicts which have attracted attention vis-à-vis the position of 

child perpetrators have been the civil wars in Sierra Leone, Liberia, Mozambique, 

Angola, northern Uganda, DRC, Sri Lanka, the repeated hostilities and conflicts in 

Afghanistan, Colombia, and El Salvador. 

 

Myriam Denov323 and Alcinda Honwana324 base their discussions upon particular 

situations, namely Sierra Leone, Mozambique and Angola. Denov examines the 

roles and experiences of children in the civil war in Sierra Leone, from its 

beginnings in 1991 to pacification in 2001, with the Abuja ceasefire, and to President 

Kabbah’s election success in May 2002.325 Her focus is the ‘making and unmaking’ 

of seventy-six ‘child soldiers’,326 their entry into the Revolutionary United Front 

(RUF),327 their experiences within the RUF,328 and the processes and effects of 

demobilization.329 Honwana uses the civil wars in Mozambique (1975 to 1992)330 

and Angola (1975 to 2002)331 to examine the recruitment and experience of CPHs 

within the two conflicts and the effects upon them.332 She comments on atrocities 

committed within the conflicts, and the threats, force and pressure imposed on child 

participants.333 Angela Veale, Aki Stavrou334 and Andrew Mawson335 examine the 

civil war in northern Uganda and draw conclusions as to the nature and effects of the 

reintegration process following the conflict; Susan Shepler carries out a similar 

exercise in respect of the conflict in Sierra Leone.336 

 

 
323 Denov. 
324 Alcinda Honwana, Child Soldiers in Africa (University of Pennsylvania Press 2006). 
325 Denov pp 48-77. 
326 Denov p 181. 
327 Denov pp 96-120. 
328 Denov pp 121-179. 
329 Denov pp 180-204. 
330 Honwana pp 7-11. 
331 Honwana pp 11-14. 
332 Honwana pp 40-47. 
333 Honwana pp 49-63 
334 Veale and Stavrou p 288. 
335 Mawson 2 p 130. 
336 Shepler pp 197-211. 
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Others use examples more generally, for instance, Michael Wessells337 considers the 

CPH phenomenon, from the point of recruitment through to demobilisation and 

subsequent transition,338 and his accounts and conclusions arise from his personal 

experiences, and from case studies, of conflicts in Angola, Sierra Leone, Liberia, El 

Salvador, Afghanistan, Northern Uganda, and DRC.339  

 

Other writers, including Peter Singer,340 Mark Drumbl,341 Tyler Fagan, William 

Hirstein and Katrina Sifferd,342 Kirsten Fisher,343 Noelle Quenivet,344 Nienke 

Grossman,345 Rachel Brett, Margaret McCallin,346 Katherine Fallah,347 Ilse Derluyn, 

Wouter Vandernhole, Stephan Parmentier, Cindy Mels348 and Leone Steinl,349 use a 

mix of past and current situations, and information, relating to the use of CPHs to 

inform their points and conclusions. Singer provides detailed consideration of the 

concept and demographic of the CPH, the way such children are treated and how 

they operate in armed groups and forces, using a number of examples from a variety 

of conflict situations. Mark Drumbl also uses a variety of conflict situations and 

hostilities to reassess the position the CPH holds within the norms of international 

law.  

 

 
337 Michael Wessels, Child Soldiers: From Violence to Protection (1st ed, Harvard University Press 
2006). (Wessels 2006) 
338 Wessells 2006. 
339 Wessells 2006. 
340 Singer. 
341 Mark Drumbl, Reimaging Child soldiers in international law and policy (Oxford University Press 
2012). 
342 Tyler Fagan, William Hirstein and Katrina Sifferd, ‘Child Soldiers, Executive Functions, and 
Culpability’ (2016) International Criminal Law Review 16 258-286. 
343 Kirsten J. Fisher, Transitional justice for child soldiers, accountability and social reconstruction in 
post-conflict contexts, (Palgrave Macmillan 2013). 
344 Noelle Quenivet, ‘Does and should international law prohibit the prosecution of children for war 
crimes?’, (2017) E.J.I.L. 28(2) 433-455. 
345 Nienke Grossman, ‘Rehabilitation or revenge: prosecuting child soldiers for human rights 
violations’ (2007) 38 Geo.J.Int’l L 323. 
346 Rachel Brett and Margaret McCallin, Children: the invisible soldiers (Rädda Barnen 1998) (Brett 
and McCallin). 
347 Katherine Fallah, ‘Perpetrators and victims: prosecuting children for the commission of 
international crimes’, (2006) African Journal of International and Comparative Law 83. 
348 Ilse Derluyn, Wouter Vandenhole, Stephan Parmentier and Cindy Mels, ‘Victims and/or 
perpetrators? Towards an interdisciplinary dialogue on child soldiers, (2015) BMC International 
Health and Human Rights DOI 10.1186/s12914-015-0068-5. 
349 Leone Steinl, Child Soldiers as Agents of War and Peace, a restorative transitional justice 
approach to accountability for crimes under international law (Asser Press 2017). 
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Through these accounts, attention has focused on a number of aspects which are 

applicable across these conflicts. First, for recruitment, Denov investigated 

‘structural factors’ that contributed to children’s involvement in conflict and 

hostilities, including the increase in civil wars, and the failure of States to function, 

with the consequent decline in civil control and an increase in poverty.350 She 

considered this an encouragement to armed conflict,351 which brought with it the 

recruitment of children.  

 

Second, the training and use of CPHs involves learned brutality, a training to injure 

and kill, involving control and subjugation. This leads, in the cases of some of them, 

but not all, to brutal crimes of serious violence and killing, of and against civilians 

and others, over and above the anticipated and expected violence of war. Such 

learned brutality is mostly a means of survival.  

 

Finally, psychological factors are important by reason of child involvement in the 

horrors of war. There is some division of opinion as to why the crimes of serious 

violence and killing occur, but offered reasons are: obedience; the will to survive; 

desensitisation; normalisation of violence; loss of moral compass; ideology; a desire 

to kill. The effect, and possibly a cause, is a breaking with former lives and a 

redefinition of their own, together with a resocialisation within the context of the 

armed group or force. 

 

2. Perspectives on agency 

 

With the above context in mind, various approaches are considered in the literature 

as to whether, and/or to what extent, children are able to possess agency, in part or at 

all. Does a measure of agency for instance accompany the possession, in part or in 

whole, of those aspects of mental ability and process sufficient to form a criminal 

awareness and intent? Can the elements of capacity, culpability, and responsibility, 

which, in a developed adult, should lead to accountability, apply in these 

 
350 Denov pp 34-37. 
351 Denov p 46. 
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circumstances? The issue of agency in a child who lives and operates within an 

armed group is thus a central one. 

 

Singer, for instance, viewed CPHs as exploited victims who may, in the course of 

their exploitation, perpetrate atrocious acts. This view does not obviously ascribe 

agency to the children in their particular situation. Tyler Fagan, William Hirstein and 

Katrina Sifferd, in their consideration of how children should be treated when they 

commit serious wrongs, suggest that children fall short of the attainment of mature, 

normally functioning executive processes.352 Add to that, they say, a consequentially 

lessened ability in children to resist influence, coercion, exploitation and 

indoctrination; all of these extra factors are present in the context of CPHs.353 For 

these reasons the authors founded a differential approach model for a legal response 

to the commission of serious wrongs based on age. They state that a child in the 

position of a CPH should be presumed to have incapacity, though that presumption 

should be rebuttable between ages 15 and 18.354 In a similar vein, Kersten Fisher, in 

consideration of the circumstances, experience and demography of children 

operating and existing within armed groups, cites three particular factors that may 

limit culpability of such a child.355 These are the youth and competence of the child, 

the degree of coercion under which he or she is forced to operate, and the collective 

nature of the action that results in the atrocity crime.356 For these writers, the 

combination of exploitation, age and competence, coercion and collective pressure, 

is suggestive of a prima facie negation of the existence of agency. 

 

Mark Drumbl highlights the importance of the question of agency in CPH actions 

and operations in instructing the approach of international institutions to their 

recruitment and use. He comments that ‘global civil society, advocacy groups, 

donors, and activists’, though lacking the direct capacity to form international law, 

nevertheless, together with UN agencies, tend to ‘shape the content of binding 

international law’ normally made by States.357 In the same process, Drumbl suggests, 

 
352 Fagan, Hirstein and Sifferd p 272. 
353 Fagan, Hirstein and Sifferd p 277. 
354 Fagan, Hirstein and Sifferd p 279. 
355 Fisher pp 61-84. 
356 Fisher pp 61-84. 
357 Drumbl p 9. 
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such bodies tend to determine policy, practice, and guidelines.358 He terms this 

‘normative, aspirational, and operational mix of international law, policy and 

practice’ the ‘international legal imagination’359 which he suggests views the CPH as 

a ‘faultless passive victim’,360 so, negating their possession of agency. He argues that 

this is the uniform transnational conception of the CPH;361 the international legal 

imagination ‘predetermines that no child has the capacity to volunteer or to consent 

to serve’.362  

 

That is not the case however, on occasions where such children commit wrongs 

against Western society;363 then the presumption as to agency is reversed, and there 

is a problematic practical juxtaposition. Leone Steinl also notes this conflict in 

approach. She cites the differing positions adopted by governments in respect of the 

agency and accountability of children who operate in hostilities, including those 

which regard children used in hostilities as passive victims, and, conversely, those 

which arise typically from a national security outlook, regarding them, and the 

groups they may operate in or from, as threats.364 Here in fact lies the problem in the 

mixed approach towards the violent and wrongful actions of children who all fall 

within the recognised definitions of ‘child soldier’ (who I am referring to as CPHs); 

both approaches fail in understanding and addressing the reality of the children’s 

position, agency and development. 

  

Despite the approach of the international legal imagination, Drumbl himself 

recognises a degree of agency within children who are under the control of armed 

groups. He suggests that atrocity perpetrators, including CPHs, operate within a 

‘collective connivance’, having less autonomy and agency than the domestic 

criminal, even though their offences are more serious; children involved, he 

suggests, have less autonomy and agency than adults.365 Drumbl therefore recognises 
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the existence of a degree of childhood agency in the context of the perpetration of 

atrocity. 

 

Steinl agrees. The agency of children within armed groups, namely the ability to 

process experiences and cope under extreme coercive circumstances, needs, she 

considers, to be acknowledged.366 Steinl views agency in CPHs both as a positive 

and as a negative.367 As a positive, children are ‘capable social actors’, able to cope 

with negative experiences; Denov, for instance, tells of children within the RUF 

resisting killings that were ordered of them, or effecting escape despite the terrible 

risks involved;368 thus showing a positive agency. As a negative, it is acknowledged 

that children do wrongs and commit harms.369 Recognising negative agency involves 

addressing accountability in children for active participation in violence.370  

 

The conclusions of Drumbl and Steinl are reflected in those of Honwana, Wessells, 

and Denov. Honwana states that: ‘[a]lthough the moral responsibility of individual 

soldiers may be severely limited by the constraints under which they fought, it is not 

entirely absent’, and ‘[i]n both practical and spiritual terms, CPHs are marked by 

their participation in violence and death’.371 She describes the position of the CPH, 

in the context of time and development, as ‘interstitial’.372 The newness, shock and 

awfulness of this special situation, she says, with its brutality and terror, lead, 

particularly boys, into terrible acts of violence against people; as one of her 

interviewees said, ‘[r]epeated and merciless killing was the only way to avert the 

possibility of dying’.373  

 

Wessells highlights the strategic way in which child recruits are taught to kill and 

deliberately injure others as part of their training, and the part this plays in their 

subjugation to the control of their recruiters.374 He describes how such tactics 

towards the children may tend to modify their behaviour, to change their attitudes 
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towards morality and previously learned values.375 He says that ‘training awakens a 

process of internal evolution and adaptation complementary to the external processes 

of subjugation and terror’.376  

 

Denov also describes children involved with armed forces or groups acting with both 

deliberation and awareness of the process and consequences of their actions.377 She 

comments that such agency might even lead to some children attaining personal 

empowerment and status.378 The children concerned, she suggests, may act with an 

element of volition within circumstances they would not normally choose.379 For 

instance, brutal acts committed by them might be borne out of rational decisions 

made within the context of the parameters of their particular environment.380 The 

mixture of the brutal regime and the fracture from the children’s natural centres of 

social support leads to an adherence to the requirements of the RUF community, out 

of the necessity for pure survival.381 

 

Over time within the groups, Wessells says, many of the children break with their 

former lives ‘… and redefine themselves in a social context that prizes values, 

attitudes, and behaviours antithetical to those of civilian life’;382 so that a 

resocialisation occurs in some of the children that catalyses in a loosening of moral 

obstacles to killing and causing serious injury to others. In the cases of the particular 

children who were the subject of Denov’s investigations, their social environment 

was the RUF, where life and activities were ‘conducted within a framework of 

severe fear, brutality, detachment and inhumanity’.383  

 

A negative agency, highlighted by Steinl above, thus may develop out of adaptation 

by the children to their circumstances. This is a limited agency however, and comes 

at a cost. Honwana describes one returnee CPH feeling ‘powerless both to have 
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avoided committing atrocities and to avoid being punished for them afterwards’.384 

Wessells comments that the experience of being a CPH brings war trauma, and, 

specifically, post-traumatic stress disorder,385 that differs in its effects, depending on 

the age of the children and stage of development,386 and the length of time the child 

has spent within the armed group.387 

 

Honwana also explores a mix of the positive and negative in the ‘tactical agency’ of 

boy soldiers in armed groups involved in the regular commission of atrocity.388 Such 

tactical agency, operated ‘to cope with the concrete, immediate conditions of their 

lives’, included seizing ‘spaces for secret conversation about home and their loved 

ones’, and finding time ‘for play, music, and laughter’.389 She found that such 

agency led on occasions to children modifying military actions to their advantage, 

forming escape plans and feigning illness,390 which were attempts to survive. These 

actions and responses were ‘acted in the moment, without a strategic logic’, and 

meant that ‘[t]hey might kill on one occasion and show mercy on another’.391 

 

Views as to the agency children possess in situations of armed groups or forces 

differ; some see agency as absent; most see it as present but limited in degree. Those 

who proffer the ‘faultless passive victim narrative’ conclude that neither legal nor 

moral responsibility should be allowed to flow from the actions of children. That 

conclusion must assume a lack of agency in children. The view however that agency 

is tactical and relative to the conditions in which children find themselves is 

observed in positive mode, coping with great adversity with positive outcomes, and 

in negative mode, with the commission of serious wrongs. Generally, most writers 

accept the existence of limited, tactical agency in children who operate within armed 

groups. 

 

The question then follows: does responsibility follow such limited agency? 
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3. Responsibility for atrocity committed in the course of membership of an 

armed group 

 

There are a range of opinions and assessments as to the level of responsibility that 

children who are members of armed groups should bear for acts of atrocity 

perpetrated by them. 

 

Singer392 highlights the cynical nature of the CPH problem that reflects deliberate 

decisions and planning by particular people, who knowingly violate moral codes393 

for the exploitation of a vulnerable, and in fact a plentiful, target. He thinks that the 

way in which children are recruited and trained makes it more likely that atrocities 

will occur, and heightens the level of violence and atrocities within the conflict 

situation. 394 He provides a reminder that violence and cruelty are part of a CPH’s 

training and general experience, and that the actions of the children on the battlefield 

reflect the ‘brutish methods’ and ‘atrocities’ used upon them. 395 Civilians, he says, 

bear the brunt of the children’s atrocities, because they are soft targets396 who are 

pursued by the armed group or force in order to achieve acquiescence from 

communities.397 Armed groups that are also designated terrorist groups demonstrate 

the exploitation,398 giving children particular training in manufacture of bombs, 

booby traps and small arms, and also using them as suicide bombers.399 He thus 

concentrates responsibility for the children’s actions in the directing group itself. 

 

Brett and McCallin highlight the ‘significant rhetoric’ that has surrounded the 

‘phenomenon of the recruitment and participation of children in armed conflict’, 

including ‘the sensationalist focus on “young killers”’, suggesting that this has 

‘hidden the necessity’ of both addressing the children’s welfare concerns which 

characterise their involvement in armed conflict. 400 They point out that branding 
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children as ‘preadolescent sociopaths’ denies a necessary understanding of the 

consequences they have suffered and their particular status of being ‘children’. They 

rely upon the Convention on the Rights of the Child (CRC) to underpin the 

requirement for the needs of the children to grow and develop in an environment 

where their needs are met.401 They elevate the need for protection of the ‘evolving 

capacities’ of the children over a need to address their accountability, in the interests 

of their rehabilitation into their former communities.402 

 

These children, Honwana points out, are coerced into active participation in civil 

wars’,403 some have been abducted at a young age, have no foreseeable prospects 

save the armed group, and after their coerced actions of e.g., attacks on villages 

involving the killing of civilians and the burning of their homes, have become 

‘irrevocably sundered’ from family, kinship and village ties.404 

 

Having started out as victims, she suggests, many have been ‘converted into 

perpetrators of the most violent and atrocious deeds’; yet, even so, they are both 

victims and perpetrators of ‘intertwined and mutually reinforcing acts of 

violence’.405 In the context of the Mozambique and Angolan civil wars, Honwana 

notes a difference between the roles of girls as opposed to boys in the imposition of 

violence. Yet even in the case of girls, who would rarely be allowed to carry guns, 

their participation in support roles in military operations involving atrocities made 

them perpetrators also, whilst their abduction, captivity and sexual exploitation also 

made them victims.406 Honwana suggests that the harm that CPHs do is mostly 

involuntary with a ‘sprinkle’ of tactical agency. 

 

So, the force of circumstances propels children in armed groups into force and 

atrocity. This is underpinned by Denov. The consequence for the children of being 

within the RUF environment, Denov says, was involvement within a process of 

becoming a participant in RUF activities, and the transitioning from victim, to 
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participant, and then maybe to perpetration.407 As seen above, for some children, acts 

of barbarity which would have previously been intolerable to them became 

acceptable through a process of learned acceptance.408 Denov says this process of 

turning a victim into a hardened perpetrator was not linear, but complex; so whilst 

children became perpetrators of violence, they remained victims of both violence and 

terror from others within the group.409 The initial victimhood subsists, whilst the 

group turns the child into a perpetrator. 

 

Wessells considers that children broadly know right from wrong,410 and accepts a 

reality that, despite some depictions of CPHs as innocents, some children learn to 

enjoy killing.411 He further accepts the proposition, however, that such children are 

both victims and perpetrators, and that their actions are brought about by ‘…the 

combination of brutalizing experiences and commanders’ indoctrination of them in 

an alternative moral universe in which killing and atrocities are condoned’.412 

Standing ‘in the shadows behind many a child perpetrator’ says Wessels, is a 

‘manipulative adult leader’.413 He points to the role of drugs, and the effect upon 

children who are often given them as part of their treatment and use, and which blunt 

their inhibitions, and thus, he suggests, their culpability.414 Such children, he says, 

are easily manipulated and are exploited; he emphasises, however, their protected 

status.415 

 

How great is the responsibility that these children possess? Tyler Fagan et al 

consider that children are less fit for blame and punishment because their brains are 

in the process of development, and have not reached full potential.416 Steinl suggests 

that, whether in a domestic or in an international setting, children are generally 
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considered less responsible for criminal behaviour than adults, with lesser cognitive 

abilities, lowered capacity for self-control, and a susceptibility to peer pressure.417  

 

Drumbl suggests that significant numbers of children neither fight nor carry 

weapons, and fewer, he says, become implicated in systematic perpetration of acts of 

atrocity at the level of international crimes.418 Where CPHs have committed terrible 

atrocities, the ‘faultless passive victim’ approach of ‘the international legal 

imagination’ leads to a conclusion that the children will have had neither 

appreciation nor control over the acts that they have carried out.419 So where they are 

so implicated, the explanation of the international legal imagination is that they are 

forced by commanders to operate under extreme duress, sometimes incapacitated by 

compelled narcotics and alcohol, whilst living in fear of brutal punishment.420 Within 

this approach, rather than the children, who are the perpetrators of the serious 

wrongs, it is the adult commanders within the armed forces or groups who are 

culpable for their own ‘iniquity’.421 This opinion and approach reflects that of 

Singer. 

 

In the consideration of the international legal imagination therefore, moral 

responsibility of such children should be excused, however grievous the acts of 

violence they perpetrate,422 despite the reality that torturing, raping and killing by 

CPHs imposes ‘staggering consequences upon the lives of others’, including other 

children.423 Drumbl utilises Wessells’ explanation of the psychological processes 

which bear on why particular CPHs might commit atrocities, namely: ‘the will to 

survive, obedience, the normalization of violence, the satisfaction derived from 

killing, and ideology’;424 whilst suggesting that ‘[s]ome, but not most, CPHs become 

implicated in the perpetration of acts of atrocity’.425 He juxtaposes the ‘inspirational 

thread’ of how ‘significant numbers of CPHs demonstrate resistance, courage, 
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empathy, and mercy not to commit acts of violence even in situations of abject 

depravity’.426 He calls the perpetrators of atrocity ‘outlying extremes’.427 

 

Of this outlying group, Drumbl suggests a number of motivations for the 

commission of atrocities, namely: ‘an absence of assignable moral responsibility 

owing to overwhelming structural coercion and exogenous control’; some 

‘dispositionally elect to respond to circumstances not of their creation’; some 

‘demonstrate considerable volition’ even though ‘the circumstances may not be of 

their own creation’.428  

 

He suggests that international lawyers and policymakers should remain mindful of 

six characteristics when formulating legal policy in relation to the CPH and the 

commission of crimes of atrocity; these are as follows: significant numbers of CPHs 

are not implicated in committing acts of violence, and even fewer are implicated in 

acts of atrocity; juveniles grasp the laws and morals of war; CPHs have a residual 

ability to exercise discretion, and exercise of that has an immense effect on the lives 

of others; whilst initially compromised, some CPHs become, over time, active 

perpetrators; delinquency in peace can transition into atrocity in conflict, and can 

then re-transition into delinquency post-conflict; CPHs are all individuals, and are 

not necessarily moral equals.429  

 

In sum, Drumbl considers that significant numbers of CPHs do not perpetrate acts of 

violence, and it would seem ‘fundamentally unfounded to stereotype all CPHs as 

depersonalised tools of atrocity’.430 Some, however, are perpetrators of atrocities. 

For them, their relative responsibility needs to be considered. Mass atrocity, says 

Drumbl, is proportionately too grave for the perpetrator to be given ‘his or her just 

deserts’.431 Atrocity perpetrators operate within a ‘collective connivance’ and have 

less autonomy and agency than the domestic criminal, even though their offences are 
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more serious, and, in that context, children have less autonomy and agency than 

adults.432 

 

Despite such diminished responsibility in children however, it is perfectly possible, 

suggests Fisher, for CPHs to be more than causally responsible for atrocity crimes.433 

In other words, though factors of age, coercion and pressure of the collective may 

place a limit on the extent of responsibility with which a CPH may be fixed for an 

atrocity crime, such children may still operate agency, and may thus still possess 

moral and legal responsibility for their actions. 

 

Thus the ‘faultless passive victim narrative’ is underpinned by considerations of lack 

of volition, lack of consent, lack of capacity, and a negation of moral and legal 

responsibility. 

Against that approach however must be set the fact of atrocities, the enormity of 

grievous acts of violence, rape and killing, and an underlying, if limited, agency, 

leading to a degree of moral responsibility.  

 

4. Accountability for atrocity committed in the course of membership of an 

armed group 

 

This section considers the need for tangible accountability, or, as I have translated it, 

legal responsibility, for the moral responsibility that CPHs may have for acts of 

atrocity. 

 

Singer considers that the conflicts and situations that enmesh CPHs, the ages and 

circumstances of the children’s recruitment, the experience the children have amid 

armed groups or forces, and the things they are required to do, are highly material to 

the question of accountability for atrocities that they may commit. Singer takes the 

position that the problem of children used in hostilities requires the response of a 
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program of criminal action to enforce the international and domestic law that relates 

to it.434 That view contemplates the people who organise and procure the activity.435  

 

He addresses the issue of accountability of the children themselves for the 

perpetration of atrocities in a more mixed way. He considers that children who 

experience the treatment suffered by those within armed groups and forces deserve a 

different approach than that offered in a domestic criminal law context; this, he says, 

is firstly because of their minority, and secondly because of their treatment within 

the groups.436 He suggests that, in answer to acts of atrocity by CPHs, deterrence 

should be a secondary goal, that capacity, because of the factors of intent and 

awareness, is problematic and questionable in the case of such children, and that the 

issue of duress is another factor overlaying the question of criminal responsibility.437  

 

Wessells discusses the issue of accountability of CPHs in connection with the issue 

of community reconciliation, and the merits of a justice process that targets them.438 

He highlights the desire of ordinary civilians to hold CPHs responsible for crimes 

they have committed,439 and the principle of ‘no peace without justice’.440 He cites 

cases where villagers have blocked the return of children to their former 

communities because of strong, unhealed, grievances.441 He also draws attention to 

unilateral decisions made by children themselves not to return to their families 

because of the previous commission of atrocities by them and their consequent fear 

of retribution from the community.442  

 

Drumbl also discusses the response to accountability by communities facing 

reintegration of CPHs. He says that members of such communities ‘demonstrate 

variable and volatile sentiments, ranging from joy to cordiality to antipathy’ to 

returning children, and, in respect of the response to mass atrocity itself, it 

‘invariably engenders a broad gamut of raw emotions among survivors and targeted 
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populations’.443 Such communities do not accept the ‘faultless passive victim 

narrative’, he says, and CPHs who have been involved in the commission of 

atrocities, or have been affiliated to armed groups that have been so involved, will 

face difficulties in their reintegration.444 Steinl suggests that for communities that 

receive CPHs back into their societies, the victim narrative may not sufficient to 

meet the expectation of accountability for redress for wrongs done.445 Angela Veale 

and Aki Stavrou, recording reactions in northern Uganda to returnee children from 

the LRA, said that while in public, community members rarely admitted to desiring 

revenge, whilst in private they admitted that forgiveness with impunity was 

difficult.446 This tension with regard to harms done by children in the past is echoed 

by Susan Shepler in the context of Sierra Leone.447 She described the resentment of 

community members in the face of assistance and benefits being given by NGOs to 

former RUF rebels who had ‘inflicted so much suffering on so many innocent 

people’.  Drumbl says that unconditional excuse for the children, or erstwhile 

children, will not ‘resonate’ within such communities, as ‘the violence may be too 

much’.448 In terms of the moral justice of the ‘faultless passive victim’ approach, 

Drumbl suggests that ‘declaring non-responsibility’ might become, or come to be 

seen as, ‘legitimating irresponsibility’, leading to a delicate and ominous ‘specter of 

impunity’.449 

 

Wessells also draws attention to the difficulties of achieving justice in post conflict 

States suffering from destroyed financial structures and infrastructure, with, for 

instance, ‘overcrowded jails and paralysed legal systems beset by corruption and low 

capacity’.450 He and Singer highlight equally concerning problems inherent in 

Western post-conflict justice, as demonstrated in the response of the US in the case 

of Guantanamo, involving detention of children without charge, questionable 
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fairness in court proceedings,451 and the ‘Rumsfeld declaration’ that children held at 

Guantanamo were not children, together with the decision to incarcerate minors.452  

 

Drumbl advances what he terms a ‘normative’ claim that transitional processes, other 

than criminal trials, ‘in particular truth commissions and endogenous mechanisms’, 

may be applied in cases of CPHs implicated in acts of atrocity, in order to assist 

reintegration and reconciliation.453 He considers it appropriate to exclude CPHs from 

international and national criminal trials,454 though he also believes that such 

protection has come to insulate such children from accountability; which would 

involve ‘tough questions’ that societies need to address in order to come to terms 

with the aftermath of mass violence.455 Drumbl’s approach to atrocities committed 

by CPHs is therefore nuanced, in that he supports transnational post-conflict 

accountability of CPHs, whilst disavowing the route of international criminal 

culpability.456  

 

Steinl views accountability for wrongs done and harms committed as something that 

is in the best interests of the child, and of the society that they inhabit.457 It may aid, 

she says, the personal recovery process of the child, promote their reintegration, and 

address the rights and needs of victims.458 

 

She recognises the important legal principle that CPHs may be held criminally 

responsible for crimes under international criminal law, and that almost all 

international criminal courts and tribunals are legally competent to try children.459 

That principle, she further recognises, belies the terms of article 26 of the statute of 

the ICC which denies jurisdiction over children.460 Steinl cites criminal processes in 

Rwanda, the US, and Colombia which have recognised that children can be held 
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criminally responsible for international crimes; and that there is also a broad 

consensus within the domestic jurisdictions of States in the world toward the same 

conclusion.461 This is based to a large degree on the fact that neither international 

humanitarian law nor international human rights law prohibit or limit the ability for 

penal proceedings to be taken against children under international law.462 Though 

this principle exists in express, and in customary, international law,463 Steinl notes an 

implicit problem that there exists no uniform minimum age of criminal responsibility 

in international law.464 

 

Steinl takes the principle further, and points out that under some international 

instruments a duty for States to prosecute international crimes applies as much to 

children as to adults.465 She describes ‘a normative primacy of prosecution’ which 

exists in respect of CPHs.466 She points to a lacuna in respect of CPHs in 

international law,467 which is that when international law concerning the protection 

of CPHs fails (e.g. in IHL and IHRL), the void in regulation is filled by ‘ordinary’ 

international law (ICL) that cannot adequately address the particular situation of the 

CPH.468 International law thus fails to provide adequately for the dichotomy between 

children as victims in international law, and as perpetrators who commit 

international crimes.469 ICL does not properly address the need that exists. 

 

Nevertheless, Steinl considers that the objectives of prosecution, namely the negation 

of impunity and the achievement of accountability, do not necessarily require the 

retributive criminal justice of criminal prosecutions.470 Restorative justice, she 

suggests, which focuses on restoring victims, and repairing the harm caused by 

crime,471 fulfils the needs of victims, the offender, and the community, and, Steinl 

suggests, includes an element of accountability for the harm caused.472 She further 
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suggests that accountability in restorative justice provides an opportunity for the 

offender to make up for the harms he or she has committed.473  

 

Transitional justice, Steinl argues, is justice that addresses ‘large scale 

victimizations’, which are part of a large scheme.474 She suggests the concept of 

‘restorative transitional justice’ as a new approach to accountability for crimes in 

international law.475 This is a reshaping of ‘transitional justice mechanisms 

according to restorative justice principles.476 She says that this concept takes into 

account five key factors: that crime is a violation of people’s rights; the harm caused 

by the crime should be repaired; the process needs to be inclusive, including 

perpetrators, victims, and communities; the needs of all those parties should be met, 

including the accountability of the perpetrator; and the aim is ‘restorative 

reconciliation’, i.e. the re-establishment of relationships and mutual trust, and 

acceptance of the past.477 This requires the active role of the offender in seeking to 

make up for the harms caused.478  

 

Derluyn et al suggest that the dominant approach in transitional justice to former 

CPHs, is to view them as victims of armed conflict, and little attention is thus paid to 

their having ‘killed, tortured and maimed’ during their time spent in armed forces or 

groups.479 The children are, they agree, victims of armed conflict, but they are also 

perpetrators of serious crimes, and the prospect of their not being held criminally 

responsible for criminal acts raises serious problems for accountability.480   

 

Societies that have suffered mass violence and atrocity require an accounting. As a 

consequence of trauma and unhealed grievances of civilian victims, difficulties exist 

for reintegration and rehabilitation of former CPHs. The ‘faultless passive victim 

narrative’ does not meet the expectations of accountability expected by these 
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communities. This may lead to rejection and stigmatisation of the children, and very 

possibly to re-recruitment. The victims of atrocity need to benefit from redress. 

 

On accountability of children, a clear view emerges, even amid some disagreement, 

that there exists in children who perpetrate atrocities a more than causal 

responsibility, and that an accounting in some form is firstly a positive response to 

atrocity perpetration, and secondly a necessary one. Bypassing responsibility will 

hinder remorse and guilt, thus creating disempowerment, and perhaps greater 

psychological and other difficulties in the future; bypassing accountability leaves 

victims with no redress at all. Culpability in children is less than in adults, due to 

degrees of cognitive ability, capacity for self-control, and susceptibility to peer 

pressure. Accountability, if it is pursued, thus must take into account age, 

circumstances, treatment, coercion and compulsion. 

 

5. Responsibility and accountability combined 

 

Where responsibility exists in part amongst children for committing acts of atrocity, 

from which accountability might flow, how does the literature consider that it should 

be addressed? 

 

Denov traces the passage of the group of CPHs she was studying into the process of 

demilitarisation,481 where, she says, they were faced with realities of their past.482 

Some of these children had come to identify with the values and goals of the RUF, 

and had become inured to the group’s violence; she describes their moral compass as 

lost.483 

 

Her study of the children shows a paradox in the way they were regarded and treated 

post-conflict. The NGO community regarded them ‘predominantly’ as victims in 

need of support and assistance, whilst communities in Sierra Leone viewed them as 

 
481 Denov p 179. 
482 Denov p 185. 
483 Denov pp 142-143. 
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perpetrators and war criminals,484 and thus entities from whom accountability should 

flow. 

 

Honwana suggests, as partly related above, that the harm CPHs do is mostly 

involuntary, with a ‘sprinkle’ of tactical agency,485 and in the face of the 

perpetrator/victim duality that Denov describes, considers that the appropriate 

reaction and response should be to recognise the children’s particular situations and 

needs,486 and to address the economic, social and political issues that led to them 

being in armed groups.487  

 

Nienke Grossman argues that when peace arrives after conflict, children should not 

be prosecuted and punished for atrocities they committed.488 They should, she 

suggests, be recognised as victims, even though they may have committed 

‘gruesome acts’, as that would recognise their vulnerability and need for 

rehabilitation.489 Katherine Fallah also considers it ‘difficult to envisage’ a situation 

where it would be ‘in the interests of justice’ to prosecute a child for the commission 

of an international crime; the child’s ‘mixed classification as both victim and 

perpetrator’ would be reason to concentrate instead on their rehabilitation.490 

 

Denov focuses on the successful reintegration of CPHs into a regained peaceful 

society, rather than with the practical accountability for perpetration of atrocities by 

children for the commission of atrocities.491 Honwana’s conclusion similarly is not 

to address the children’s limited tactical agency with accountability. Similarly, 

Wessells’ considered approach is uncovering the reasons for the presence of CPHs in 

situations of armed conflict and hostilities, reintegrating them back into their 

societies, and finding possible means of preventing the problem.492  

 

 
484 Denov p 186.  
485 Honwana p 164. 
486 Honwana p 161. 
487 Honwana p 164. 
488 Grossman pp 323, 346. 
489 Grossman p 346. 
490 Fallah p 102. 
491 Denov chapter 7. 
492 Wessells 2006. 
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He sees four major difficulties facing the reintegration of CPHs into their societies, 

namely, psychological, economic, physical and cultural barriers.493 One of the major 

difficulties for CPHs in reintegrating is, he suggests, their ability to become 

functional members of their society.494 That is Wessells’ real target. There is a 

reintegration issue in an expectation of an account for past atrocities, and this is 

something raised by Drumbl. 

 

Wessell’s approach to the issue of accountability for the children’s atrocities is to 

heal division through reparation rather than to render them subject to a trial based 

accountability process.495 This approach puts aside the necessity for specific inquiry 

into the facts surrounding the atrocities, favouring a more community based, 

traditional, conciliatory and symbolically reparative process and outcome.  

 

He explains his ‘restorative model of justice’ as an attempt to make restoration or 

repair, by the perpetrator offering goods or services as recognition of his/her wrongs 

done.496 If properly constructed and ‘agreed to by the disputing parties’, this 

approach, he suggests, can ‘symbolically’ recognise the wrongs done, and provide a 

means of redress.497 Such an approach might involve a truth and reconciliation 

process.498 However, Wessells sees a more appropriate avenue for restorative justice 

through local and indigenous processes that fit with local norms of justice and 

restoration.499 His preference, rather than the imposition of penalties on children, is 

for reparations and healing processes that tend to injury and disconnection between 

the children and their communities.500 

 

Whilst recognising the principle of the availability of the route of a trial process, 

Wessells discounts in practice a child targeted accountability approach. His position 

is not that children should never be prosecuted, but that the difficulties of, and 

arguments against, bringing penal proceedings against such children advocate 

 
493 Wessells 2006 p 182. 
494 Wessells 2006 p 182. 
495 Wessells 2006 pp 217-224. 
496 Wessells 2006 p 221. 
497 Wessells 2006 p 222. 
498 Wessells 2006 p 222. 
499 Wessells 2006 p 222. 
500 Wessells 2006 p 224. 



 73 

against it. He makes the following points in support of his position.501  He calls 

prosecutions ‘retributive justice’, in contradistinction to a variety of actions and 

responses that he terms ‘restorative justice’.502 He recognises that a central principle 

of retributive justice is the negation of impunity, and that a failure to hold 

perpetrators to account creates a climate where perpetration may continue unchecked 

and without sanction.503 Nevertheless, he has problems with the retributive approach, 

namely, the detention of children in adult prisons, with the consequent suffering by 

them of sexual and violent crimes and discrimination, the risk of the death penalty, 

and the fact that the children came to be perpetrators through exploitation by adults 

who are more responsible than they.504 He also argues that prosecution stigmatises 

children, reducing their chances of successful reintegration into society,505 and, when 

used against children who have been forcibly recruited, may rouse anger and 

defiance in them, leading to further violence.506  

 

Wessells suggests that these children are easily manipulated and are thus exploited, 

and they also, importantly, have a protected status.507 He underpins his arguments 

with the comment that many courts (and it is assumed he is referring to international 

courts) have been unwilling to hold children accountable for actions in war.508  

 

In the face of the ‘faultless passive victim’ approach cited by him above, Drumbl, 

reflecting Wessells’ recognition of the legitimate availability of the penal process, 

and Steinl’s consideration in the section above of the application of international 

criminal law in the case of children, confirms that prosecuting CPHs for involvement 

in acts of atrocity is permissible under international law.509 Under the heading of 

‘hard law’ Drumbl relies on the Convention on the Rights of the Child (CRC),510 the 

International Covenant on Civil and Political Rights (ICCPR),511 Geneva Convention 

 
501 Wessells 2006 p 221. 
502 Wessells 2006 p 218-224. 
503 Wessells 2006 p 218-219. 
504 Wessells 2006 pp 218-220. 
505 Wessells 2006 pp 218-220. 
506 Wessells 2006 p 220. 
507 Wessells 2006 p 221. 
508 Wessells 2006 p 221. 
509 Drumbl p 103. 
510 Drumbl p 103; Convention on the Rights of the Child 1989 (CRC). 
511 Drumbl p 104; International Covenant in Civil and Political Rights 1966 (ICCPR). 
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IV of 1949 (GC IV)512 and AP I and AP II,513 the European Convention on Human 

Rights (ECHR),514 and major national jurisdictions.515 Under the heading of ‘soft 

law’, Drumbl relies on the Beijing Rules, the UN Guidelines for the Prevention of 

Juvenile Delinquency, Graça Machel’s 1996 report, and notes those sources’ 

adherence to the permissibility of prosecution, tempered with encouragement to 

utilise more diversion based routes.516 He highlights the rather mixed approach of the 

Paris Principles, which suggest that CPHs accused of crimes against international 

law should be treated in accordance with international standards for juvenile justice, 

and should be considered primarily as victims;517 they should not however, the 

Principles suggest, be prosecuted by an international court or tribunal.518 In addition, 

say the Principles, children’s involvement in truth-seeking and reconciliation 

mechanisms should be encouraged.519  

 

The Principles, however, in Drumbl’s view, ‘dance around’ the justice rights of 

persons who have been harmed by the CPHs, to a remedy or to redress.520 Drumbl 

traces the history of prosecuting children in ICL, and concludes that there has been 

but faint engagement with such process, i.e. by some national jurisdictions following 

the end of WW II and by the East Timor Special Panels.521  He notes also the 

exclusion of jurisdiction for such prosecutions by the ICC, again referred to above by 

Steinl, and a decision of the SCSL prosecutor not to prosecute children.522 Drumbl 

suggests that international law does not preclude prosecution of children for atrocity 

crimes, but sees ‘an emerging standard that children under 18 should not be 

prosecuted by international courts and tribunals’.523 Noelle Quenivet suggests much 

the same, that practice points to ‘an emerging customary rule of prohibition of the 

 
512 Drumbl p 106; Convention (IV) relative to the Protection of Civilian Persons in Time of War 1949 
(GC IV). 
513 Drumbl p 106; AP I and APII. 
514 Drumbl p 105; Convention for the Protection of Human Rights and Fundamental Freedoms 1950. 
515 Drumbl pp 103-106. 
516 Drumbl pp 107-110. 
517 Drumbl p 112. 
518 Drumbl p 114. 
519 Drumbl p 113. 
520 Drumbl p 115. 
521 Drumbl pp 118 to 126. 
522 Drumbl pp 118 to 126. 
523 Drumbl p 126. 
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prosecution of children’ for international crimes, but doubts that decisions not to 

prosecute children are based upon legal obligation.524 

 

Following on from a point raised in the context of CPH agency, Drumbl comments 

on the juxtaposition of the treatment of children in cases of ‘extraordinary 

international crimes’, and the treatment of children by national jurisdictions in cases 

of ordinary crimes.525 He sees a ‘truly problematic double-standard’ on the part of 

some Western domestic jurisdictions, where ‘[t]ransnational conceptions of 

faultlessness’ mean they most often do not reach children who commit ‘atrocious 

acts, such as terrorist bombings against Westerners’. 526 He explains the counterpoint 

by suggesting that whereas ‘the child perpetrator targeting Africans in new wars 

tends to be cast as a mindless captive of purposeless violence, the child perpetrator 

targeting Westerners tends to be cast as an intentional author of purposeful 

violence’;527 note he suggests, by way of example, LRA ‘child victims’, and ISIL 

‘terrorists’. Drumbl cites as further examples the proceedings by the US State against 

Omar Khadr528 and Abdulwali Abdukhadir Muse.529 He highlights how ‘[w]hen 

Western societies are afflicted by CPH violence, the protective narrative imagery 

disintegrates’.530  

 

Alongside the international legal imagination, Drumbl eschews criminal prosecution 

of child soldiers for acts of atrocity, internationally or nationally, allied as it is with 

punishment through incarceration.531 He thus agrees with the conclusion of the 

international legal imagination that CPHs should not face criminal proceedings; he 

disagrees however, as to the reason.532 His explanation contains a scepticism as to 

the ability of the ‘atrocity trial’ to achieve it’s ‘avowed penological goals’ of 

‘retribution, deterrence, and expressivism’, and the fact that international criminal 

 
524 Noelle Quenivet p 449. 
525 Drumbl p 128. 
526 Drumbl p 129. 
527 Drumbl p 129. 
528 The case of Omar Khadr: a Canadian child national captured in Afghanistan by US forces and held 
and put in trial in Guantanamo. 
529 Drumbl p 130. The case of Abdulwali Abdukhadir Muse, a Somali child and ‘pirate’, charged with 
piracy in relation to the seizure of the Maersk Alabama, a US flagged ship, and the kidnap of its 
captain in 2009. 
530 Drumbl p 133. 
531 Drumbl p 21. 
532 Drumbl p 21. 
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law, in his view, does not espouse the other penological goals of rehabilitation and 

reintegration.533 He says that former CPHs, and those harmed by their conduct, 

require restoration, which ‘sequestered’ incarceration does not provide.534  

 

Drumbl thus supports the international legal imagination’s ‘impulse’ to shield 

children suspected of atrocity from ICL, but also suggests that such approach has 

‘hollowed the rigour’ of transitional accountability mechanisms such as ‘truth 

commissions, welcoming ceremonies, cleansing rituals, [and] community service 

requirements’ in their application to children.535 He proposes ‘an equilibrium in 

which former CPHs implicated in acts of atrocity are not subject to retributive 

criminal justice trials but, instead, participate in restorative, reintegrative, and 

rehabilitative justice mechanisms’.536 

 

Drumbl’s conclusion is that adolescents’ responsibility supports participation in 

justice processes other than prosecution and incarceration, that are geared towards 

restoration, rehabilitation, reconciliation and risk management.537 That approach has 

in mind the example of recruits, forcibly recruited and involved in the commission of 

acts of violence, noted by SWAY’s researchers in Uganda to have retained ‘some 

agency’ in respect of their actions.538  

 

He suggests that ‘augmenting the robustness of transitional justice measures, other 

than criminal trials and imprisonment, could enhance the reintegration experience’ of 

CPHs.539 He encourages the use of the following transitional justice ‘modalities’: 

endogenous ceremonies, reinsertion rites, reparative mechanisms and community 

service.540 He does not, as is clear from above, favour the criminal prosecution route 

for addressing the CPH’s culpability.   

 

 
533 Drumbl p 21. 
534 Drumbl p 21. 
535 Drumbl p 133. 
536 Drumbl p 133. 
537 Drumbl p 58. 
538 Drumbl p 69. 
539 Drumbl p 200. 
540 Drumbl p 207. 
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Steinl also suggests that criminal prosecutions of children should be excluded as an 

approach.541 She emphasises however that victims must benefit from accountability 

responses to crimes that have been committed against them, and are accordingly 

entitled to redress.542 

 

She analyses the current relationship between CPHs and non-prosecutorial 

transitional justice, and CPHs and prosecutorial transitional justice. She then creates 

a model that melds together restorative justice and transitional justice, which she 

presents as a positive means of addressing the need for accountability for children 

for the commission of crimes in international law. She does not consider that 

accountability of such children necessarily equates with criminal prosecution and 

punishment, for there are, she suggests, different accountability processes that might 

be pursued under the mantle of transitional justice.543 These include truth 

commissions, traditional justice processes, reparations, and amnesties, which 

processes are distinct from criminal prosecution, but which, she says, involve and 

promote accountability.544  

 

Steinl considers those processes separately. On truth commissions,545 she says that 

those she considered adopted the ‘passive victim narrative’ and framed the activities 

of CPHs in non-voluntary, coercive, terms.546 The Sierra Leonian and Liberian truth 

and reconciliation commissions (TRC), she says, mistakenly assumed that article 26 

of the ICC Statute set a legal standard, that children should not be held criminally 

responsible.547 Steinl rightly asserts that that assumption was wrong. She also 

reflects Piers Pigou’s view that the South African TRC did not sufficiently address 

children’s roles in relevant military structures, liberation movements, or in intra-

community violence.548 So those TRCs did not address child accountability for 

wrongs done.  

 

 
541 Steinl p 417 para 50. 
542 Steinl p 417 para 50. 
543 Steinl p 410 para 10. 
544 Steinl p 411 para 11. 
545 Steinl pp 51-67. Steinl considers South Africa’s Truth and Reconciliation Commission, Sierra 
Leone’s Truth and Reconciliation Commission, and Liberia’s Truth and Reconciliation Commission.  
546 Steinl p 67. 
547 Steinl p 67. 
548 Steinl p 52. 
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Steinl looks also at traditional justice and cleansing processes, such as those used in 

Rwanda, Uganda, Angola, Mozambique, and Sierra Leone; in particular, traditional 

justice processes such as Mato Oput and Gacaca.549 She points to differing problems 

relating to process and accountability.550 Gacaca processes developed, she says, into 

a retributive justice punishment model,551 whilst in the case of Mato Oput, respect 

for societal norms central to the value of the process had diminished as a result of 

children’s experiences within the conflict, rendering it otiose.552  

 

Amnesties have been used, Steinl says, in post-conflict situations, including in 

Mozambique, South Africa, Sierra Leone, and Uganda.553 The major problem 

relating to amnesties is the negation of accountability within them. In Mozambique 

and Uganda the non-voluntary nature of the perpetration by CPHs, and in Sierra 

Leone the overarching desire for peace, led to amnesties without consideration of 

accountability.554   

 

Reparations proceedings implicitly involve accountability; however, those involving 

CPHs, e.g. in the case of Lubanga,555 tend to display an inherent paradox and 

difficulty, because the CPHs, the beneficiaries, are perceived generally, not only as 

victims, but also as perpetrators.556 There are further potential difficulties in that 

reparations depend firstly, on an ability to enforce international instruments, and, 

secondly, a right to redress under those instruments.557 Not all children are so 

entitled,558 and those who are, may not have the benefit of a means of 

enforcement.559 Overall, Steinl says, in cases where such non-prosecutorial 

transitional justice mechanisms have operated, and where they have been able to 

 
549 Steinl p 411 para 13; and see 68-80. 
550 Steinl p 411 para 13. 
551 Steinl pp 72 -76. 
552 Steinl p 79. 
553 Steinl p 411 para 14; and see 86-105. 
554 Steinl pp 105-106. 
555 Situation in the Democratic Republic of the Congo in the case of the Prosecutor v. Thomas 
Lubanga Dyilo, ICC, Trial Chamber I, 7 August 2012, ICC-01/04-01/06 (Lubanga Reparations), 
paragraph 185. 
556 Steinl p 411 para 15. 
557 Steinl p 116. 
558 I.e. CPHs may not have the benefit of regulation/protection under the Basic Principles of 2006, the 
Convention on the Rights of the Child, or the Optional Protocol to the CRC, i.e. CPHs over the age of 
15 years who were recruited voluntarily by armed forces; the UN Basic Principles 2006 are not 
strictly binding. Steinl p 116.  
559 The three legal frameworks ‘are far from universally applicable and/or justiciable’ – Steinl p 116. 
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explore the issue of children’s active roles in violence, the processes have largely 

adopted the ‘passive victim narrative’; and a need for accountability has been 

neglected.560  

 

Nevertheless, Steinl suggests that restorative transitional justice can focus on 

offenders’ reintegration into society, in contradistinction to a retributive process that 

would incapacitate and stigmatise.561 She underpins the approach on a normative 

basis as a number of human rights and child rights instruments encourage a non-

punitive response to criminal offending by children.562 Further, she suggests that 

transitional justice processes, including truth commissions, traditional justice 

processes, amnesties, and reparations may be utilised in a way that meets the 

requirements of the approach.563  

 

Quenivet suggests that, in a post-conflict context, where the focus is on restoring 

peace and restoration of the community, the default position should be the use of 

alternative methods of post-conflict accountability.564 

 

Andrew Mawson points to a general desire amongst the Acholi society in northern 

Uganda to bury the past as a price for peace, following the conflict between the 

government and the LRA.565 Mawson supports the basic logic that unless serious 

crimes are punished, it increases the likelihood of their incidence in the future; but 

suggests that a punishment oriented response to the atrocities of abducted and/or 

brutalised children poses problems for the overarching need for peace in the context 

of a war that neither party will ever win.566 His position is nevertheless a pragmatic 

one however, as he accepts that the movement of returnee CPHs, through NGO 

centres, towards reintegration, without a realistic means of confronting past wrongs, 

 
560 Steinl p 412 para 17. 
561 Steinl p 415 para 37. 
562 Steinl p 416 para 39; and see 367: the Convention on the Rights of the Child, the Beijing Rules, the 
Riyadh Guidelines, the Paris Principles, the UN Integrated DDR Standards, the Lima Declaration on 
Restorative Juvenile Justice, the Optional Protocol to the Convention on the Rights of the Child on 
Armed Conflict. 
563 Steinl p 416 para 40. 
564 Quenivet p 452. 
565 Mawson 1 p 134. 
566 Mawson 1 p 135. 
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closes opportunities for an account, and leaves the interests of direct victims poorly 

served.567 

 

Fisher argues that CPHs can and should be held accountable for responsibility that 

they bear for atrocity crimes, but such accountability should reflect their unique 

conditions and age, and be part of a careful and imaginative transitional justice 

process. 568   

 

Matthew Happold suggests ‘there are good reasons, from a children’s rights 

perspective’ for viewing children as capable and moral actors, and thus accountable 

for their actions.569 However, although he considers that children who have 

participated in hostilities may be held criminally responsible, they should not 

necessarily be dealt with in the same way as adults. 

 

Singer does not seek to negative the principle of accountability for CPHs who 

commit acts of atrocity, but looks for a model to the strategy of the Special Court for 

Sierra Leone, citing both the limited jurisdiction within the court statute over 15 to 

18 year olds, and the lack of operation of it in respect of children.570 That model, 

involving a targeted sentencing regime, limited to rehabilitation disposals rather than 

incarceration, best recognises, he suggests, the unique position of CPHs accused of 

atrocities, as they are both perpetrators and victims. 571 It provides a method for 

accountability, and imprisonment within the sentencing process. He favours, 

however, an emphasis on dealing with the adult leaders, recruiters and users. 

 

Tyler Fagan et al are broadly in favour of a prosecution system applied to children 

who have committed acts of atrocity whilst operating within armed groups, but with 

provisos and protections. Their argument is age and culpability based. They suggest 

a universal minimum age of criminal responsibility which is guided by evidence 

from neuropsychology, based upon the development in children of executive 

 
567 Mawson 1 p 137 to 138. 
568 Fisher p 166. 
569 Happold p 69-84. 
570 Singer p 155. 
571 Singer p 155. 
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functions required for such culpability, with a graded structure of capacity.572 

Children aged below 15 years would be protected by a presumption of incapacity; 

children aged between 15 and 17 would have the benefit of a rebuttable presumption 

of incapacity.573 At 18 an accused would be fixed with a rebuttable presumption of 

capacity574 which would allow for challenge on the basis of the effects of prolonged 

abuse whilst a minor CPH.575 Conviction or finding of fact would lead to a package 

of punishment that would aim to be proportionate to the level of crime and to the 

circumstances of the offender.576 

 

Amongst the commentators, a particular line of thought stands out, namely that 

traditional forms of justice, or other forms of transitional or rehabilitative/restorative 

justice, provide a better route to the children’s reintegration into their societies, than 

the route of criminal prosecution. The targets of the criminal route, namely 

retribution and deterrence, will not, realistically, it is said, be met in any event. 

Accountability in a variety of forms, it is averred, represents the negation of 

impunity; but does such variety of accountability equate with criminal prosecution? 

 

Western States operate a double standard, supporting either the ‘faultless passive 

victim narrative’ or a kinder, rehabilitative, approach to CPHs operating solely in 

foreign civil wars, save when their domestic security is threatened by ‘terrorism’ 

inter alia in the form of under-aged children with guns, bombs, or even stones. 

 

It is suggested, mostly, by the writers that a non-prosecutorial response, using an 

amalgam of transitional and restorative justice processes, be provided to meet the 

need for accountability of children for involvement in the commission of atrocities. 

Those children being persons, in the circumstances, possessing limited agency, 

responsibility and culpability. There is limited support for an ICL process, but what 

support it has is tempered by caveats linked to age and capacity. 

  

 
572 Fagan, Hirstein and Sifferd p 262. 
573 Fagan, Hirstein and Sifferd p 262. 
574 Fagan, Hirstein and Sifferd p 262. 
575 Fagan, Hirstein and Sifferd p 286. 
576 Fagan, Hirstein and Sifferd p 266. 
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Conclusion 

 

The commentators disagree about whether CPHs are able to have even a degree of 

agency in their existence within armed forces or groups, and when propelled by their 

recruiters or commanders to use force and to commit atrocity. At most, there is a 

view amongst some commentators that what agency the children may possess, must 

be limited and ‘tactical’. 

 

It is suggested however, that even limited agency can lead to some moral 

responsibility for acts done. Such agency may translate into tangible, culpable, 

responsibility; but the degree of the child’s capacity, and the issue of duress may be 

determinative of the existence of responsibility, especially within the context of the 

likely danger, violence and coercion of an armed group.   

 

Thus, the majority of the commentators support a restorative, rehabilitative approach 

to the situation of returning CPHs who may have committed atrocities. Reintegration 

is weighed by them more heavily in the balance than accountability. 

 

Nevertheless, as said in the course of the chapter, bypassing responsibility hinders 

remorse and guilt in perpetrators, and bypassing accountability leaves victims 

without redress.  

 

It is submitted that the issue of accountability of children, in the situation of CPHs, 

for the commission of serious and violent criminal acts, needs to be addressed. I will 

look at the development of the child and the connection with responsibility, together 

with the effects of coercion, in chapter 3. 

 

 

 

 

_______________ 
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Chapter 3 
 

The diminished culpability of children for serious criminal acts, and 

accounting for such responsibility 
 

Introduction 

 

In the previous chapter I demonstrated that children who are used in conflict and 

hostilities, and who operate within armed groups, are generally treated by the 

literature on the subject as possessing a limited degree of agency, despite the 

pressure of extreme coercive circumstances.577 Consequently, there is good reason to 

think that children who commit atrocities should not be wholly exempt from all 

criminal processes seeking to respond to international crimes of war. 

 

It follows, therefore, that in order to fairly address the actions and results of the 

perpetration of atrocities by children who have participated in hostilities, an account 

needs to be taken both in the interests of post-conflict transition and the children’s 

reintegration back into society. The holding of that account and the nature of both 

are, I suggest, conditional on the agency, and thus the capacity and culpability, of 

such children for their prior acts. International criminal law, which I argue in this 

thesis is the best suited route for such accountability, should only have jurisdiction 

over subjects who have sufficient capacity to be capable of having moral 

responsibility for serious crimes. So, in this chapter, in conjunction with a 

consideration of children’s agency, I will consider the issue of children’s capacity 

also, as elements relevant to determining culpability. Issues of responsibility and 

accountability of children who perpetrate atrocities will be examined too. 

 

A particular aim within my thesis is to move away from both the ‘no fault’ approach 

to former CPHs and the ‘collective fault’ approach, as neither addresses the 

possibility of their commission of serious acts of atrocity. The issue of individual 

capacity, responsibility and accountability is central to my addressing potential 

violations that former CPHs perpetrated, and the approach to take in response. 

 
577 See part 2 of chapter 2. 
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I shall consider these issues in five parts.  

 

I shall firstly consider the agency of a child, and how that fits in with a child’s 

development. That discussion will lead, secondly, into a consideration of capacity in 

a child, which tends to mirror their state of agency. The discussion of capacity will 

explore developmental psychology and neuroscience in order to seek to understand 

the nature and complexities of a child’s developmental process. That understanding 

will be used to further comprehend the relative attainment of capacity in a child, and 

the translation of that into criminal responsibility. Thirdly, I will consider the 

question of when, bearing in mind the point of connection between capacity and 

responsibility, should a child be deemed criminally responsible. Fourth, a test to 

determine the attainment of capacity is considered. Fifth, I will look at the effect of 

coercion on a child who may have attained a requisite level of capacity sufficient to 

underpin criminal responsibility; the issue of the effect of coercion upon a CPH is 

important, bearing in mind the context of the typical conditions of a violent armed 

group. 

 

1. Child agency  

 

When is a child a child? The CRC directs that a child is someone under the age of 18 

years.578 That is, however, unless the law of the jurisdiction under which the child 

lives directs that majority occurs earlier.579 The African Charter on the Rights and 

Welfare of the Child,580 however, directs, without suggesting exceptions, that a child 

is someone younger than eighteen years.581 The UN World Programme for Action 

for Youth, however, identified youth in 2005 as persons aged between 15 and 24 

 
578 CRC, article 1: ‘… a child means every human being below the age of eighteen years unless, under 
the law applicable to the child, majority is attained earlier’. 
579 CRC article 1: ‘unless, under the law applicable to the child, majority is attained earlier’; the 
phrase exists because, within the 1980 Working Group, it was accepted that the age of 18 was ‘quite 
late’ as an age of majority in some national legislations. It was a concern amongst some nations that 
the requirements of the Convention may be onerous to poorer States that might not be able to 
‘shoulder the burdens imposed’ all the way up to 18: Sharon Detrick, compiled and edited, The 
United Nations Convention on the Rights of the Child, a guide to the “traveaux préparatoires”, 
(Martinus Nijhoff 1992) 115 to 118. 
580 The African Charter on the Rights and Welfare of the Child 1990. (ACRWC).  
581 ACRWC section 1: ‘A child means every human being below the age of 18 years. 
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years old,582 and the World Health Organisation (WHO) and the United Nations 

Children’s Fund (UNICEF) differentiate between, adolescents as between 15 and 19 

years, youth as between 15 and 24 years, and young people as between 10 and 24 

years.583 The amalgam of descriptions raises a question as to the centrality of age as 

a determinant of what is a child; but, particularly through the operation of the CRC, 

the default international law position seems to be that a child is someone who is aged 

less than 18 years. 

 

Myriam Denov,584 suggests that defining a child solely on the basis of age reflects a 

bias towards ‘western notions of childhood’, and overlooks other determinants, such 

as cultural, social, economic, gendered, and class factors that extend beyond the 

matter of age.585 We should thus be careful, based on our Western outlook, and a 

default position of international law, not to be dogmatic about where we place the 

boundary between the existence of childhood and adulthood, especially when the 

subjects under consideration exist in an array of places in the world with varying 

approaches to the borderline between childhood and adulthood. Conceptions of what 

childhood is vary across cultures and within them.586 So the best way of 

understanding the concept of childhood may be by understanding what adulthood is 

not.587 Heather Keating describes an English family law approach to the ‘child’ as a 

person seen as ‘unfinished’ or ‘becoming’, only ultimately reaching adulthood 

through their own development.588 

 

Childhood has a biological basis, that involves identifiable stages of ‘physical and 

physiological development’.589 There is thus another measure of attainment of 

maturity, and perhaps of adulthood, other than age, and that is physical and mental 

development. Physical and mental development is not fixed and constant, and may 

 
582 Denov p 3, from United Nations 2005. 
583 Denov p 3. 
584 Denov. 
585 Denov p 2. 
586 Kate Adams, ‘What is a child? Children’s perceptions, the Cambridge Primary Review and 
implications for education’ (2014) Cambridge Journal of Education 44(2) 163. 
587 David Archard, Children Rights and Childhood (3rd Edition, Taylor & Francis 2015) 33. 
588 Heather Keating, ‘The ‘responsibility’ of children in the criminal law’ (2007) Child and Family 
Law Quarterly 19(2) 184.  
589 Adams p 164. 
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be reached by different children, in different places, at different stages.590 If we are 

to consider the degree of agency possessed by a child, their level of physical and 

mental development is likely to be a good guide to the material stages of a person’s 

maturity, until they reach the point of full maturity; which may or may not be the 

default position of adulthood within international law. 

 

David Archard suggests that when you locate an upper limit of when childhood ends, 

below it exists a tiered sub-division of childhood differentiated by successive 

stages.591 Each of these are a discrete place in the wider definition of childhood.592 In 

the context of children and their development of agency, these sub-divisions are 

highly material.  

 

A child’s agency is their ability to make choices and decisions in order to influence 

events, and perhaps to have an impact on their world,593 or, put more simply, to be 

the initiator and controller of their own actions.594 It is the understanding that choices 

made have costs, and that consequences flow from choices.595 Children have basic 

abilities which need to be combined to allow functions to be meaningfully exercised 

in order to make these choices and decisions.596 Lev Vygotsky597 called the stages in 

the process of ability formation in children ‘zones of proximal development’, or 

intermediate stages in a child’s development process.598 The ability to learn, and to 

develop to capability, depends on the success of the transition process.599  

 

Nico Brando describes how children’s agency becomes exercisable by the 

development of latent capacities into acquired competencies which combine into 

 
590 Archard p 31. 
591 Archard p 23. 
592 Archard p 38. 
593 One Child Website: https://one-child.com/423/4-key-areas-to-document-child-agency/ lasted 
visited 31 August 2022. 
594 Satoshi Nobusako, Taeko Tsujimoto, Ayami Sakai, Takashi Shuto, Yuri Hashimoto, Emi 
Furukawa, Michihiro Osumi, Akio Nakai, Takaki Maeda, and Shu Morioka, ‘The time window for 
sense of agency in school-age children is different from that in young adults’ (2020) Cognitive 
Development 54(100891) 1. (Nobusako et al). 
595 Nico Brando, ‘Children’s abilities, freedom, and the process of capability-formation’ (2020) 
Journal of Human Development and Capabilities 21(3) 251. 
596 Brando p 253, citing the work of Martha Nussbaum. 
597 Carol Garhart Mooney, Theories of childhood (Redleaf Press 2013) 99-114. 
598 Brando p 257, citing Vygotsky. 
599 Brando p 257, citing Vygotsky. 
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capabilities. 600 Capabilities continually evolve through the children’s development 

process.601 They are individual, and develop ‘through particular experiences, social 

interactions and physical and mental development’.602 As suggested above, children 

are neither fully able nor fully unable; that is their particular position in ‘the process 

of capability formation’.603 They require the ability to exercise opportunities, and to 

understand risks and consequences, in order to be able to take control over their 

choices.604 That exercise is one of degree in each child,605 and is conditioned by 

internal abilities and characteristics, and external resources and support.606  

 

In short, agency is the development of the ability to make judgments and choices, but 

its development is conditional upon internal abilities and external context.  

 

2. Children’s capacity and criminal responsibility 

 

If a child’s agency is their ability to be the initiator and controller of their own 

actions, then agency corresponds with capacity. In considering capacity in the 

context of criminal law it is important to find out when a child may reach the stage 

of having sufficient capacity to possess criminal responsibility. Further, it is 

important to consider what degree of capacity that is, at that stage, and how that may 

grow to the full capacity deemed to be possessed by an adult. It may be important to 

remember Archard’s observation above, as to the divisions within childhood, which 

will be material in the development of capacity, and to observe that those dimensions 

and divisions may be important in judging the quantum of capacity in a child at a 

particular point. 

 

Those dimensions and divisions may be seen through the prisms of developmental 

psychology and neuroscience. A child is not born with legal capacity, he or she must 

 
600 Brando p 254, citing the work of Martha Nussbaum. 
601 Brando p 258. 
602 Brando p 259 (by reference to Lansdown 2005, 15). 
603 Brando p 259 (by reference to Ballet, Biggeri, and Comim 2011, and Comim et al. 2011). 
604 Brando p 259 (by reference to Crocker p 178). 
605 Brando p 259 (by reference to Crocker p 178). 
606 Brando p 259. 
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develop cognitively. 607 Cognitive development includes a number of mental 

processes that grow within a child, including using and understanding language, 

learning, memory, thinking, and perceiving.608 Jean Piaget explained the child’s 

development of cognitive competence through a four staged theory of 

development.609 Piaget takes the child through a growth journey of intelligence 

skills, from before the appearance of language, to the capability of reasoning on the 

basis of hypotheses and propositions.610 Perhaps the most important stages for 

considering capacity in the context of criminal violations by a child are the latter two 

stages, which take in a period between the ages of 7 and 12 years, and then from age 

12 onwards. At the beginning of that set of age periods a child would be able to deal 

with logical operations, and generally be able to carry out step by step reasoning of 

things in front of them.611 In the latter stage, of age 12 and beyond, the child 

becomes capable of reasoning out hypotheses and propositions, and may begin to 

mentally manipulate and synthesise statements made to them about a particular 

problem or situation.612 At age 12 and over, children may begin to be able to deal 

with abstract questions and problems. 

 

Vygotsky adds to Piaget’s model, the observation that a child’s cognitive 

development is affected by his social surroundings and interactions. 613 The child’s 

surroundings affect the process of their ability formation.614 Lawrence Kohlberg 

factored in to the stages of learning ability, the development of moral character and 

judgment, but without definite ‘unitary’ stages of progress.615 Kohlberg considered 

 
607 L. Micucci, ‘Responsibility and the person’ (1998) Canadian Journal of law and jurisprudence 
XI(2) 277, 288: referring to M.S. Moore, ‘Choice, character, and excuse’, in E.F.Paul, F.D.Miller Jr. 
& J.Paul, eds. Crime, Culpability and remedy (Oxford: Basil Blackwell 1990) 29. 
608 Micucci p 296. 
609 Micucci p 296: referring to J.Piaget, ‘The theory of stages in cognitive development’, in 
D.R.Green, M.P.Ford & G.B.Flamer, eds. Measurement and Piaget (New York: McGraw-Hill 1971). 
610 Jean Piaget, ‘The stages of the intellectual development of the child’ (1962) Bulletin of the 
Menninger Clinic 26 pp 120-128, taken from Alan Slater and Darwin Muir eds., ‘Chapter 4, The 
Blackwell Reader in Developmental Psychology’ (Blackwell Publishing Ltd 1999) pp 36, 39, 40 and 
41; Jean Piaget and Barbel Inhelder, The psychology of the child, translated from La Psychologie de 
l’enfant, (first published 1966, Presses Universitaires de France) pp 3, 51, 96 and 132. 
611 Blackwell p 40; Piaget p 100. 
612 Blackwell p 41. 
613 Carol Garhart Mooney, Theories of childhood, second edition 2013 Redleaf Press (Mooney), p 
103. 
614 Brando p 257, citing Vygotsky. 
615 Lawrence Kohlberg, ‘Development of moral character and moral ideology’ (1964) Review of 
Child Development Research 1 eds. Martin L. Hoffman and Lois Wladis Hoffman (Russell Sage 
Foundation) p 399. 
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that the younger the child, the more they will view an act as either right or wrong, 

but the older the child, the more they will be aware of the diversity of views as to the 

morality of an act.616 Similarly, a younger child may consider an act bad because it 

will elicit punishment, whereas, the older the child, the more they will attribute 

wrongness to the violation of a rule or to the harm done to others.617 Kohlberg 

considered that significant groups of moral concepts and attitudes acquire meaning 

in a child only in ‘late childhood’ and adolescence, and such moral concepts and 

attitudes require an extensive background of cognitive growth and social experience 

which is linked with development and age.618  

 

Information gleaned from neuroscience underpins models within developmental 

psychology, to link developmental theory with knowledge of brain structure and 

development, and with an understanding of the interplay between hormones and 

behaviour in children.619 

 

Sarah-Jayne Blakemore and Suparna Choudhury trace development of the brain 

through puberty and adolescence.620 They explain that brain development increases 

during childhood, developing milestones affecting cognition and behaviour, and 

continues significantly beyond the age of 18.621 Executive functioning, namely the 

capacity to control and coordinate thoughts and behaviour, increases during puberty 

and adolescence, and into adulthood, as does the ability to engage in consequential 

thinking; and capacity to form judgments continues to develop into a person’s 

twenties.622 These conclusions raise a question as to when adolescence, and thus 

childhood too, ends. 

 

 
616 Kohlberg p 397. 
617 Kohlberg p 397. 
618 Kohlberg p 402. 
619 E. Delmage, ‘The minimum age of criminal responsibility: a medico-legal perspective’ (2013) 
Youth Justice 13(2) 105. 
620 Sarah-Jayne Blakemore and Suparna Choudhury, Journal of Child Psychiatry 47(3/4) 308. 
621 Blakemore and Choudhury p 308. 
622 Delmage p 106; Blakemore and Choudhury: it is known that physical brain development continues 
after puberty, and into the early twenties; MRI studies of younger children, adolescents and young 
adults (a range of persons between 7 and 30 years) showed that the brain may reach maturity much 
later than the end of adolescence; one study showed evidence of continuing brain development 
between the early 20s, and up to age 30 [Blakemore and Choudhury pp 299 to 300]. 
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Executive function includes skills such as selective attention, decision making, 

voluntary response inhibition,623 and working memory.624 These ‘strategic behaviour 

skills’ are associated significantly with the frontal lobes of the brain, where 

development activity takes place.625 Such skills improve during adolescence, and 

then continue to improve,626 though they may have different trajectories.627 Along 

with neural development, major changes in hormones take place at puberty.628 Such 

neural development and hormonal changes influence a child’s social cognition; 

which is the ability to be self-aware and to understand the desires and intentions of 

others.629 At this time, adolescence brings with it increased impulsiveness, and risk-

taking behaviour, together with an increased vulnerability to peer pressure;630 which 

may, suggests Enys Delmage, affect decision making of children generally, and in 

the context of criminal law.631 

 

Praveen Kambam and Christopher Thompson632 suggest that adolescents’ decision-

making capacities are more limited than those of adults, which makes them more 

likely to be involved in greater risk-taking behaviour, which may be criminal in its 

nature.633 The deficits in their judgment and decision making may lead to 

criminality.634 Blakemore and Chowdhury suggest that criminal law relies on its 

subjects being rational autonomous people ‘who can “choose” their actions’ and are 

thus responsible.635 The extent of autonomy and rationality in children depends on 

 
623 A decision to control a motor response. 
624 Blakemore and Choudhury p 301. 
625 Blakemore and Choudhury p 301. 
626 Blakemore and Choudhury p 301. 
627 Blakemore and Choudhury p 301. 
628 Blakemore and Choudhury p 302. 
629 Blakemore and Choudhury p 302. 
630 Delmage p 106. 
631 Delmage p 106. 
632 Praveen Kambam and Christopher Thompson, ‘The development of decision-making capacities in 
children and adolescents: psychological and neurological perspectives and their implications for 
juvenile defendants’ (2009) Behavioural Science and the Law 27 173-190. 
633 Kambam and Thompson pp 173-174 and 187. 
634 Kambam and Thompson pp 184 and 187. See also M.E Lamb M.E. and P.Y.S Sim, 
‘Developmental factors affecting children in legal contexts’ (2013) Youth Justice 13(2) 131: They 
suggest that puberty is associated with emotion and inadequate ‘inhibitory self-control’.634 At the 
same time a child is developing skills to assess the future consequences of behaviour, yet these skills 
don’t fully develop until the age of approximately twenty.  
635 Blakemore and Choudhury p 302; ‘autonomy’ in the concise Oxford Dictionary equals the 
possession of freedom of action. 
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the extent of development of their executive function and social cognition, which are 

dependent on brain development and the environment which the child is in. 

 

Laurence Steinberg and Elizabeth Scott suggest that developmental immaturity in 

adolescents, relating to intelligence and problem-solving abilities and their 

acquisition of social attitudes and skills (more shortly, their cognitive and 

psychosocial development), are likely to undermine competent decision-making. 636 

Particular factors involved in this immaturity are perception of risk, planning before 

acting and anticipating consequences, and capacity for self-management.637 

Steinberg and Scott also suggest that, because of adolescents’ psychosocial 

immaturity, they are likely to be deficient in decision-making capacity even where 

their cognitive processes are mature.638 They conclude that adolescents’ cognitive 

and psychosocial immaturity suggests that children should not be held to the same 

standard of criminal responsibility as adults,639 but one that reflects their diminished 

capacity. 

 

A central issue in the US Supreme Court decision in the case of Roper v Simmons 

was whether adolescents were mature enough to be ‘held to adult levels of criminal 

blameworthiness’; Justice Kennedy’s opinion is cited by Steinberg, Elizabeth 

Cauffman, Jennifer Woolard, Sandra Graham and Marie Banich, who say that 

developmental science ‘was front and center’ of the court’s ruling.640 Key parts of 

Justice Kennedy’s opinion are material to the issue of children’s capacity in the 

context of criminal law. A gateway issue in Roper v Simmons was the limitation of 

capital punishment to offenders who commit ‘a narrow category of the most serious 

 
636 Laurence Steinberg and Elizabeth S. Scott, ‘Less guilty by reason of adolescence, developmental 
immaturity, diminished responsibility, and the juvenile death penalty’ (December 2003) American 
Psychologist 58(12) pp 1010 to 1011. 
637 Steinberg and Scott p 1012. 
638 Steinberg and Scott p 1012. 
639 Steinberg and Scott p 1010. 
640 Laurence Steinberg, Elizabeth Cauffman, Jennifer Woolard, Sandra Graham and Marie Banich, 
‘Are adolescents less mature than adults?’ (October 2009) American Psychologist 64(7) 583-594 pp 
583 and 585: ‘Developmental science was front and center in the Court’s ruling, which drew 
extensively on an amicis curiae brief submitted by the American Psychological Association … and 
was informed by a recent summary of relevant research on psychological development during 
adolescence that was published in … [the American Psychologist in 2003], namely the above-
mentioned article by Steinberg and Scott.  
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crimes’,641 and maturity and capacity were material to that. The court found three 

general differences between ‘juveniles under 18’ (juveniles) and adults, that 

demonstrated that juveniles ‘cannot with reliability be classified among the worst 

offenders’.642  

 

First among these differences was a ‘lack of maturity and an undeveloped sense of 

responsibility’ found in youth, which qualities ‘often result in impetuous and ill-

considered actions and decisions’; even ‘the normal 16-year-old’, the court said, 

‘customarily lacks the maturity of an adult’, and ‘adolescents are overrepresented 

statistically in virtually every category of reckless behaviour’.643 Simmons himself 

was aged 17 when he committed the murder which was the subject of the case.644 

The second difference between juveniles and adults was, the court found, the 

unformed character of the child, whose personality traits were not fixed.645 Both of 

these differences reflect the information and opinions reflected above from 

developmental psychology and neuroscience, as does the opinion’s conclusion that 

‘[t]he susceptibility of juveniles to immature and irresponsible behaviour means 

“their irresponsible conduct is not as morally reprehensible as that of an adult”’.646 

The third difference the court found was that juveniles are ‘more vulnerable or 

susceptible to negative influences and outside pressures’,647 which in part relates to 

an issue which I shall deal with later in this chapter, namely the effect of coercion 

upon a child. All three of these ‘differences’ led the court to conclude that, ‘from a 

moral standpoint it would be misguided to equate the failings of a minor with those 

of an adult, for a greater possibility exists that a minor’s character deficiencies will 

be reformed’.648 In consequence, the court recognised that juveniles possess a 

‘diminished’ culpability,649 which, applied to the child with the potential to offend 

would translate as diminished capacity. 

 
641 Donald P. Roper, Superintendent, Potosi Correctional Center, Petitioner v Christopher Simmons, 
on writ of certiorari to the supreme court of Missouri (Roper v Simmons) Justice Kennedy’s Opinion, 
1 March 2005, United States Supreme Court, part III B. (Kennedy Opinion). 
642 Kennedy Opinion; I have dealt with these in a different order from the order set out by the court. 
643 Kennedy Opinion. 
644 Kennedy Opinion. 
645 Kennedy Opinion. 
646 Kennedy Opinion; see above note, this part of the opinion took account of a number of 
psychological and neuroscientific opinions, including those of Steinberg and Scott. 
647 Kennedy Opinion. 
648 Kennedy Opinion. 
649 Kennedy Opinion. 
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Developmental psychology and neuroscience (developmental theory),650 accepted in 

part by legal process, thus equates developmental immaturity of children with 

diminished capacity, and determines that the level of that capacity may differ 

between children. How do these individualised levels of capacity fit in with the 

principles of criminal responsibility? Enys Delmage strikes a note of caution, as she 

warns that scientific absolutes do not always translate into legal absolutes, and 

against ‘erroneous simplification and over-reach’.651 We can surely take that warning 

on board by accepting that no child is the same, that children will develop at 

different rates, attaining milestones at different times, and that developmental theory 

should be influential in the context of criminal law rather than be regarded as a set of 

rules.  

 

Claire McDiarmid says that in order to be criminally responsible, a child must have 

both criminal capacity and the volition to carry out the illegal act.652 Criminal 

responsibility is contingent, she says, on criminal capacity.653 She sees capacity and 

responsibility as relative concepts, as a particular child may have a greater or lesser 

degree of understanding and ability.654 So the child’s level of development should be 

assessed as an integral part of his or her criminal capacity.655  

 

H.L.A. Hart states that to declare that a person has responsibility for his actions is to 

assert that they possess ‘normal capacities’.656 Hart considered these ‘capacities’ the 

‘most important criteria’ of moral ‘liability responsibility’.657 The capacities are 

‘understanding, reason and control of conduct’.658 Understanding is the ability to 

comprehend what conduct legal rules or morality require, reasoning is the ability to 

deliberate and reach decisions concerning the requirements of legal rules or morality, 

 
650 I shall refer to these jointly as ‘developmental theory’, having dealt with them separately above. 
651 Delmage p 105. 
652 Claire McDiarmid, Childhood and Crime (Dundee University Press 2007) 53; Micucci p 288. 
653 McDiarmid p 53. 
654 McDiarmid p 53. 
655 McDiarmid p 71. 
656 H.L.A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law (2nd Edition, Oxford 
University Press 2008) 227. 
657 Hart p 227. 
658 Hart p 227; Ben Mathews, ‘Time, Difference and the ethics of children’s criminal responsibility’ 
(2001) Newcastle Law Review 5(2) 82. 
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and control of conduct is the ability to conform to decisions once made.659 Hart’s 

moral ‘liability responsibility’ surely equates to blame, and blame is synonymous 

with culpability.660 Following what McDiarmid says, possession of Hart’s capacities 

requires a sufficient level of developmental maturity in a person, which may not be 

present in a child undergoing the process of cognitive and psychosocial 

development. We know from developmental theory, and the linked opinion of 

Justice Kennedy in Roper v Simmons, that though children may possess sufficient 

capacity to form culpability,661 the nature of such culpability will be diminished.  

 

I have equated culpability with blame; which is to exercise the choice in carrying out 

an action that is morally wrong.662 Blame is a part of responsibility,663 but the 

concept of responsibility also encapsulates the causative result of the wrongful act.664 

The act, the blame for it and the result, lead in criminal law to criminal 

responsibility, and the need for an account.665 Commission of the blameworthy act 

leads to a moral obligation to make amends, and when the morally wrongful act is 

forbidden by penal law, that obligation becomes legal responsibility;666 which 

demands some form of accountability. Children who participate in hostilities will be 

causally responsible for atrocities that they perpetrate, yet their culpability depends 

on their ability to exercise a choice over their commission of the atrocity act, which 

 
659 Hart p 227; Mathews p 82. 
660 Concise Oxford English Dictionary: ‘culpable’ means deserving of blame. 
661 Peter Cane, Responsibility in Law and Morality (Bloomsbury 2002) 65: Peter Cane says that a 
minimum level of mental and physical capacity is a precondition for responsibility, and a person 
should not be considered responsible in their actions if they lacked a ‘basic understanding of the 
nature and significance of their conduct, or basic control over it’. 
662 AP Simester, JR Spencer, F Stark, GJ Sullivan and GJ Virgo, Simester and Sullivan’s Criminal 
Law theory and doctrine (Hart Publishing 2019) 9: Simester and Sullivan state that culpability 
depends on ‘morally defective choices’. Blame, they say, is levelled at someone for choosing to carry 
out an action that is wrong; in cases of serious crimes, the action will likely be both morally and 
legally wrong, such as an action of killing or seriously injuring another. Fault is made out when a 
choice is made.  
663 Concise Oxford English Dictionary: ‘responsible’ means being the primary cause of something 
and so to be blamed for it.  
664 John Gardner, ‘The mark of responsibility’ (2003) Oxford Journal of Legal Studies 23(2) 164: 
Gardner suggests that responsibility is relational, i.e. displaying connection and causation, in the 
owing of an account.664   
665 Hart pp 37: Hart explains a criminal act as the voluntary doing of a moral wrong which is 
forbidden by penal law. It should be noted that in offences of strict liability there may be an argument 
as to whether blame attaches or is involved; that issue is not however necessary to consider in the 
context of my thesis. 
666 Hart p 225: Hart suggests that moral blameworthiness, in law becomes legal responsibility. 
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is contingent on the child’s capacity.667 As said above, the degree of capacity 

possessed by a child will depend on the extent of that individual child’s cognitive 

and psychosocial development.  

 

At what point then may criminal law recognise the stage at which a child’s capacity 

becomes sufficient to exercise the choice in carrying out an action that is morally 

wrong? When may they reach the stage when they may be culpably responsible? 

 

3. Age of responsibility 

 

The knowledge, gleaned from developmental theory, that executive function 

develops through adolescence into adulthood, and at the same time the development 

of social cognition carries with it a destabilisation in children’s behaviour, raises 

questions about the operation of capacity in the context of criminal law. When does a 

child reach sufficient capacity to support criminal responsibility? Is that a fully 

developed capacity? If not, where on the spectrum of child development does the 

point of putative criminal responsibility lie?  

 

Micucci writes that ‘there is a line below which … children are not considered 

capable of truly criminal behaviour because they are incapable of the requisite moral 

and cognitive process’.668 Heather Keating says of this line, ‘the issue is not purely 

one of determining the point at which, in developmental terms, a child can be said to 

be responsible for their actions – the issue is one of policy and is shaped in part at 

least by political considerations’.669 The line is the minimum age of criminal 

responsibility (MACR), and rests on the notion that children should be treated 

differently from adults in being excluded from adult criminal justice systems.670 In 

the context of children who participate in hostilities, and who commit atrocities, it is 

 
667 McDiarmid p 70: Claire McDiarmid says that the volitional element in capacity requires that the 
accused genuinely had a choice as to whether to carry out the illegal act. 
668 Micucci p 278. 
669 Heather Keating, ‘The ‘responsibility’ of children in the criminal law’ (2007) Child and Family 
Law Quarterly 19(2) 191; Sevda Clark, ‘Child rights and the movement from status to agency: 
Human Rights and the removal of the legal disabilities of vulnerability’ (2015) Nordic Journal of 
International Law 84 pp 196 to 197. 
670 Claire McDiarmid, ‘An age of complexity: children and criminal responsibility in law’ (2013) 
Youth Justice 2013 13(2) 147. (McDiarmid 2). 
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submitted that the suitability of an MACR, and the approach to addressing the issue, 

should be centred on developmental criteria, taking into account the effect of their 

circumstances.  

 

There is no uniformity in the choice of minimum ages of criminal responsibility 

(MACR) in national jurisdictions, in fact there is a wide variety of ages and 

approaches.671 States’ minimum ages of criminal responsibility range widely from 

age 7 to age 18. A significant number of States have an MACR of 7 years,672 and 

lesser numbers at ages 8673 and 9.674 England and Wales and Northern Ireland have 

an MACR of age 10, together with 21 other States,675 whilst Scotland has recently 

raised its MACR to age 12. A number of States have an MACR of 13, including a 

large number of African States,676 but most States’ MACRs are at ages 12677 and 

 
671 CRIN, Child Rights International Network <https://home.crin.org/issues/deprivation-of-
liberty/minimum-age-of-criminal-
responsibility?rq=Minimum%20ages%20of%20criminal%20responsibility> last accessed 26 August 
2022: minimum ages of criminal responsibility in Europe, Oceania, the Americas, Africa, and Asia. 
The lowest ages are found under the justice systems of: Mauritania, Brunei, Kuwait, Lebanon, 
Pakistan, Qatar, Singapore, Thailand, United Arab Emirates, Yemen – age 7; Antigua, Indonesia, Sri 
Lanka – age 8; Bangladesh, Oman – age 9. In the UK, England and Wales and Northern Ireland have 
the age of 10, whilst Scotland has age 12 (following – the Age of Criminal Responsibility (Scotland) 
Act 2019, in force 17 December 2021). 
672 CRIN: Liberia, Mauritania, Namibia, Nigeria, Seychelles, Sudan, Swaziland, Tanzania, Tonga, 
Brunei, Darussalam, India, Kuwait, Lebanon, Pakistan, Qatar, Singapore, Thailand, United Arab 
Emirates, and Yemen. 
673 CRIN: Antigua, Barbados, St Kitts and Nevis, St Vincent and the Grenadines, Indonesia (and Iran 
for girls at age 8 years and 9 months), Solomon Islands, Kenya, Zambia and Zimbabwe. 
674 CRIN: Belize, Bangladesh, Iraq, Oman, Ethiopia.  
675 CRIN: Ireland, Switzerland, Bahamas, Guyana, Suriname, Trinidad and Tobago, Bhutan, Hong 
Kong, Syria, Australia, Fiji, Kiribati, Marshall Islands, Federated States of Micronesia (Chuuk), 
Nauru, New Zealand, Palau, Papua New Guinea, Samoa, Tuvalu, Vanuatu, Cameroon, Cote d’Ivoire, 
Guinea, Lesotho, South Africa. 
676 CRIN: France, Monaco, Dominican Republic, Guatemala, Haiti, Nicaragua, Uzbekistan, Algeria, 
Benin, Burkina Faso, Chad, Comoros (Sharia law – when boys reach 14/15 maturity), Djibouti, 
Gabon, Madagascar, Mali, Niger, Senegal, Sierra Leone, Togo, and Tunisia. 
677 CRIN: Andorra, Belgium, Netherlands, San Marino, Turkey, Scotland, Canada, Costa Rica, 
Dominica, Ecuador, El Salvador, Grenada, Honduras, Mexico, Panama, St Lucia, Venezuela, 
Afghanistan, Israel, Myanmar, Palestine-occupied territories, Saudi Arabia, Sri Lanka, Egypt, Eritrea, 
Gambia, Ghana, Malawi, Morocco, South Sudan, Scotland and Uganda. 
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14,678 with others at ages 15,679 16,680 17681 and 18.682  The range of national 

domestic age levels for MACR is extremely broad, stretching back into the child’s 

development levels, in fact, into Piaget’s third stage of development, the concrete 

operations stage, which precedes the fourth stage of formal operations, at which the 

child becomes capable of reasoning out hypotheses and propositions.  

 

Not all States operate the threshold approach of England, Wales and Northern 

Ireland, where criminal responsibility attaches once the requisite age is attained. 

Some States operate a ‘doli incapax’ process where a minimum age, below which a 

child will not be prosecuted, is followed by a discretionary period up to a higher age, 

and within the discretionary period a child must be proved to have sufficient capacity 

for criminal responsibility.683 An example of the criteria for the sufficiency of 

capacity within such a process is Turkey’s, namely, ‘the ability to perceive the legal 

meaning and consequences of the offence’.684 Some States operate a system of tiered 

MACRs where more serious offences have a lower MACR.685 Some States, in 

addition to an MACR, operate a welfare system, to address cases of children who 

may not have sufficient capacity for criminal responsibility, or where the assessment 

of that may not be clear.686  

 

There are positives which arise out of some of the national jurisdictional approaches, 

notably the existence of discretionary age periods for assessment of capacity,687 and 

 
678 CRIN: Albania, Armenia, Austria, Azerbaijan, Belarus, Bulgaria, Croatia, Cyprus, Georgia, 
Germany, Italy, Latvia, Lithuania, Macedonia, Malta, Moldova, Montenegro, Romania, Russian 
Federation, Serbia, Slovakia, Spain, Colombia, Paraguay, Cambodia, China, Iran (14 years 7 months, 
boys), Japan, Jordan, Korea (People’s Republic), Korea (Republic), Mongolia, Tajikistan, 
Turkmenistan, Vietnam, Angola, Botswana, Central African Republic, Democratic Republic of 
Congo, Libya, Mauritius, Rwanda, and Somalia. 
679 CRIN: Czech Republic, Denmark, Finland, Greece, Iceland, Norway, Sweden, Bahrain, Laos, 
Philippines, Burundi, and Somalia (Somaliland). 
680 CRIN: Luxembourg (no age for Youth Court), Ukraine, Argentina, Bolivia, Cuba, China (Macau), 
Kazakhstan, Kyrgyzstan, Timor-Leste, Federated States of Micronesia (Kosrae), Cape Verde, 
Equatorial Guinea, Guinea-Bissau, Mozambique, San Tome and Principe. 
681 CRIN: Poland. 
682 CRIN: Brazil, Chile, Grenada, Peru, Uruguay, and Federated States of Micronesia (Federal law 
and Yap). 
683 Delmage p 103; examples are: Bulgaria, Germany, Hungary, Italy, Romania, Turkey 
684 CRIN: Turkey’s approach. 
685 Examples are: Armenia, Austria, Azerbaijan, Belarus, Hungary, Ireland, Lithuania, Moldova, 
Poland, Russian Federation, Slovakia  – with difference operating criteria. 
686 Examples are: Bulgari, Croatia, Finland, France, Greece, Luxembourg, Portugal, Spain - with 
different operating criteria. 
687 Though the operation of such processes and their age range may not be considered positive. 
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the use of welfare systems;688 but there are also negatives, particularly the lower age 

level MACRs, and the tendency to apply lower age thresholds for more serious 

offences, which would seem to result from political policy, rather than 

developmental criteria.689 

 

Looking beyond domestic jurisdictions, to international law, a number of 

international legal instruments cater for the concept of an age of a MACR, but do not 

determine a level. The CRC directs States to seek to promote ‘a minimum age below 

which children shall be presumed not to have the capacity to infringe the penal law’, 

without more.690 The United Nations Rules for the Protection of Juveniles Deprived 

of their Liberty 1990 (Havana Rules) directs that the age limit below which it should 

not be permitted to deprive a child of his or her liberty should be determined by 

law.691 The Guidelines for Action on Children in the Criminal Justice System 1997 

(Vienna Guidelines) suggest that no child ‘who is under the legal age of criminal 

responsibility should be subject to criminal charges’.692  

 

The CRC provision embeds the principle of adoption of an MACR by States, and 

justice processes, in international law, as a primary source of international law under 

article 38 of the Statute of the International Court of Justice (ICJ).693 The earlier 

United Nations Standard Minimum Rules for the Administration of Juvenile Justice 

1985 (Beijing Rules)694 provide guidance for States’ juvenile justice systems, in 

particular as to where to set a MACR and also set international standards for the 

handling of juvenile justice systems, both domestic and under international law.695 

 

 
688 Not however where the nature of such systems is a punitive with effectively no MACR operating. 
689 McDiarmid 2 p 147: The argument will be that serious crimes ‘characterized by, say, extreme 
cruelty or a sexual element’, should be categorized as ‘adult’ because such behaviour is not ‘childish’. 
690 CRC article 40 3.(a). 
691 United Nations Rules for the Protection of Juveniles Deprived of their Liberty, Adopted by 
General Assembly Resolution 45/113 of 14 December 1990 (Havana Rules), rule 11(a). 
692 Guidelines for Action on Children in the Criminal Justice System, Recommended by Economic 
and Social Council resolution 1997 / 30 of 21 July 1997 (Vienna Guidelines), paragraph 13(c). 
693 ICJ Statute article 38.1.a. 
694 The United Nations Standard Minimum Rules for the Administration of Juvenile Justice, Adopted 
by General Assembly resolution 40/33 of 29 November 1985 (Beijing Rules), rule 4 and commentary. 
695 Beijing Rules, rule 2 commentary: ‘The Standard Minimum rules are deliberately formulated so as 
to be applicable within different legal systems and, at the same time, to set some minimum standards 
for the handling of juvenile offenders.’ 
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The Beijing Rules advise that an MACR should ‘not be fixed at too low an age level, 

bearing in mind the facts of emotional, mental and intellectual maturity’.696 The 

commentary to the rules indicates that ‘[t]he modern approach would be to consider 

whether a child can live up to the moral and psychological components of criminal 

responsibility’, through their ‘individual discernment and understanding’; if the age 

be fixed too low, or not at all, ‘the notion of responsibility would become 

meaningless’.697 Rule 4.1, and the commentary, reflect the need to assess the child’s 

level of development in order to be able to judge capacity for the purposes of an 

MACR, but do not suggest either an age level for adoption as an MACR, or a means 

of assessing an appropriate level of capacity by any material criteria which could be 

used by a State, or system administering juvenile justice. In short, the Beijing Rules 

do not offer clarity, but do, however, suggest an approach based on development, 

discernment and understanding within a child, which is needed within a juvenile 

justice process. 

 

In order to measure the blameworthiness of a CPH for the perpetration of atrocities, 

the capability needs to exist for measuring the degree of capacity possessed by them 

at any particular point in their development, and whether that is sufficient for the 

commencement of an accountability process to determine their criminal 

responsibility. It is important to consider whether that capability lies through 

choosing an MACR, or another mechanism for assessing capacity.  

 

Defining a reliable MACR is difficult because deciding on a representative age for 

all children is both too rigid and too arbitrary, and ignores the variation in 

developmental maturity amongst children.698 It is simplistic and unreliable.699 The 

lower the MACR is set, the more likely it is that the children it encapsulates will be 

intellectually, emotionally and morally immature.700 When children reach a requisite 

 
696 Beijing Rules rule 4.1. 
697 Beijing Rules, commentary to rule 4.1. 
698 Delmage p 107. 
699 Claire McDiarmid, ‘After the age of criminal responsibility: a defence for children who offend’ 
(2016) NILQ 67(3) 327. (McDiarmid 3) 
700 McDiarmid 3 p 332; T and V v United Kingdom (2000) 30 E.H.R.R. 121 (T v V), pp 41 and 42 of 
44: Joint partly dissenting opinion of Judges Pastor Ridruejo, Ress, Makarczyk, Tulkens and 
Butkevych: ‘[o]nly four Contracting States out of 41’ (of the members of the Council of Europe) were 
prepared to find criminal responsibility at an age as low as, or lower than, ten. They stated that 
bringing the weight of the criminal process to bear on children so young was ‘a relic of times where 
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MACR they are exposed to the full brunt of the criminal law, without a mechanism 

that may reflect their status as children.701 Such is also likely to be the case if 

different MACRs are chosen for serious and less serious offences respectively, 

especially if, as is referred to above, a lower MACR is chosen to attach to the most 

serious offences;702 if anything, it is submitted, more developmental maturity would 

be required for blameworthiness for the most serious criminal offences, and the 

respective MACR should, if anything, be higher. 

 

A ‘doli incapax’ system of assessment of capacity has the advantage of allowing a 

period of discretion during which variations of child maturity may be assessed in 

order to determine capacity. The value of such a system may be lost however, if the 

age range chosen is too low or too narrow, and if the test for capacity is insufficient. 

Prior to the Crime and Disorder Act 1998,703 a doli incapax rebuttable presumption 

operated in England and Wales between the ages of 10 and 14.704 This would be set 

too low for developmental theory. Piaget viewed intellectual development as 

complete by the age of 15, but neuroscientists would consider his estimate of age too 

low, because of adolescents’ psychosocial immaturity.705 The test within the English 

and Welsh model for capacity was whether the accused child knew whether his or 

her act was ‘seriously wrong’.706 Such a test lacked a consideration of the child’s 

awareness of moral wrong,707 and was overly simplistic from the point of view of the 

child’s developmental maturity.708 An appropriate test requires to be fuller and more 

sophisticated.709 

 

 
the effect of the trial process and sentencing on a child’s physical and psychological condition and 
development as a human being was scarcely considered, if at all’. 
701 Catherine Elliott, ‘Criminal responsibility and children: a new defence required to acknowledge 
the absence of capacity and choice’ (2011) Journal of Criminal Law 75(4) 289. 
702 See above note [111] [and examples of States]. 
703 Crime and Disorder Act 1998 s34 
704 Mathews p 74; The minimum age of criminal responsibility in the UK now is the fixed age of ten 
years (s 16 Children and Young Persons Act 1963, and abolition of doli incapax doctrine Crime and 
Disorder Act 1998); Barry Goldson, ‘“Unsafe, Unjust and Harmful to Wider Society”: Grounds for 
Raising the Minimum Age of Criminal Responsibility in England and Wales’ (2013) Youth Justice 
13(2) 113-114. 
705 McDiarmid 3 p 339; Steinberg and Scott p 1012. 
706 R v Gorrie 19190 83 JP 136; Matthews pp 73 to 74. 
707 R v Gorrie 19190 83 JP 136; Matthews pp 73 to 74. 
708 McDiarmid 2 pp 148 to 152. 
709 McDiarmid 2 pp 148 to 152, and McDiarmid 3 pp 331 and 339. 
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Delmage offers the idea of a ‘continuum’, where the law takes a position, consistent 

with developmental theory, and addresses the capacity of each individual case on its 

own merits.710 This approach would not presume autonomy and free will in a child 

where it may not exist.711 Delmage suggests the use of an MACR within this system, 

at an appropriate age.712 That would provide complete protection for younger 

children against criminal proceedings, and would satisfy the requirements of 

international law; so long as the MACR were not be fixed at too low an age ‘bearing 

in mind the facts of emotional, mental and intellectual maturity’.713 

 

4. What of the test for capacity, sufficient for criminal responsibility? 

 

If responsibility is determined by capacity once a MACR is reached, what factors 

should be taken into account?  

 

McDiarmid uses Hart’s three capacities714 of understanding, reason and control to 

form five tests, through which to determine capacity, sufficient for criminal 

responsibility, namely, volition or genuine choice, understanding right from wrong, 

causation or appreciation of risk, an understanding of criminality, and rationality or 

ability to explain behaviour.715  

 

I shall explain the elements. First, the element of volition demands that the accused 

child has a genuine choice as to whether to perpetrate the violation; this is a 

synthesis of understanding and ability allowing the two to be deployed into the 

act.716 Second, it is fundamental that the accused child can understand that their 

action is wrong; this correlates with ‘understanding’ within Hart’s three capacities.717 

McDiarmid explains this as an understanding by the child that their action is morally 

wrong because it causes harm, and is contrary to their society’s ‘accepted norms’ of 

which they have developed an understanding.718 Third, causation, relates to the 

 
710 Delmage p 107. 
711 McDiarmid 2 p 156. 
712 Delmage p 107. 
713 CRC article 40 3.(a), and Beijing Rules rule 4.1. 
714 Hart p 227; McDiarmid 3 p 330. 
715 McDiarmid pp 70 to 77. 
716 McDiarmid pp 70 to 71. 
717 McDiarmid p 72. 
718 McDiarmid pp 72 and 73. 
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limitation on a child’s understanding of causation and risk; they seldom understand 

the ‘natural effect’ of their actions.719 An example of this is the case of R v G, which 

came before the UK House of Lords in 2003, in which boys aged 11 and 12 set fire 

to paper under a bin, not appreciating that the fire would spread to a shop and 

destroy it; the boys had not appreciated the risk to the shop when setting fire to the 

paper, whereas adults would have done.720 The accused child must be able to link the 

action with the result flowing from it in a sufficiently intelligent way.721 Fourth, 

understanding of criminality, relates to the understanding of the child that there is a 

societal process that allows intervention because they have perpetrated a wrongful 

act.722 This element, and the second element, above, of appreciation of moral wrong, 

might particularly be affected by the newly learned life of a child within an armed 

group, and thus particular note would need to be taken of their situation. Fifth, and 

last, is the ability of the child to explain their actions in a rational way.723 John 

Gardner suggests that, as rational beings, we want to explain our actions, either to 

justify them or excuse them; only those, he says, who are responsible ‘in the basic 

sense’ can offer justifications and excuses, ‘to answer for oneself, as a rational 

being’.724 

 

This set of elements seeks to provide a basis for assessing whether a child has 

sufficient capacity, sufficient for them to be put to account for a serious offence. 

Once the process of account begins in the context of, for instance, a criminal trial, 

the matter of mens rea becomes relevant to the criminal process, and will be crucial 

to the founding of guilt. Happold suggests that it might be argued that international 

crimes have onerous mens rea requirements that may be beyond the capacities of 

children to understand.725 The main elemental differences between international 

crimes and domestic crimes are, as related in chapter 1, in genocide, a special intent 

to destroy in whole or in part a national, ethnical, racial, or religious group, as such, 

 
719 McDiarmid p 73. 
720 R v G [2003] UKHL 50 (G), paragraph 33; Heather Keating, ‘Reckless children?’ (2007) Crim 
L.R. p 556 (p 1 electronic version): Heather Keating highlights the comments of the Royal College of 
Psychiatrists, about the children and the case, that children and adolescents are developmentally 
immature, or ‘not yet grown up’. 
721 McDiarmid p 74. 
722 McDiarmid pp 74 and 75. 
723 McDiarmid pp 75 and 76. 
724 Gardner pp 157 to 162. 
725 Happold p 71. 
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in crimes against humanity, knowledge of the contextual element of a widespread or 

systematic attack against the civilian population, and, in war crimes, knowledge of 

the factual circumstances of the existence of an armed conflict.726 Happold considers 

that that there is no principled difference between the complexity of those elements 

and elements of domestic crimes, which in any event, in crimes of atrocity, form the 

basic offences that go to make up the full international offences. 

 

McDiarmid’s above elements might be added to or developed, but they provide a 

model which is not available at present within international law instruments. A test 

of this kind would need to be available for use in respect of children, if a process of 

account were to be applied towards CPHs who perpetrate atrocities; and the use of 

such a test will be considered in chapter 6, in the context of a model process for 

holding children to account for commission of atrocities.  

 

McDiarmid questions whether what we know about the developmental science of 

children should persuade us that children cannot have sufficient capacity to found 

criminal responsibility.727 Developmental theory informs us however that children 

mature at different stages, making it impossible to tell whether a particular child is 

possessed of sufficient capacity to support criminal responsibility, unless an 

adequate assessment is able to be made. There, it is submitted, is the value of a 

sufficient test for capacity being made available. 

 

The subject of this thesis, however, is the child who participates in hostilities. 

Coercion is a hallmark of armed groups who recruit children, what will be the effect 

of such coercion upon the still diminished capacity of a child? 

 

5. The effect of duress on capacity and responsibility: 

 

It has been said above, that, in the course of their development, children have deficits 

in judgment and decision making.728 In connection with this, children who are 

 
726 ICC Elements of Crimes: article 6 Genocide, article 7 Crimes against humanity, article 8 War 
crimes; Happold pp 71 and 72. 
727 McDiarmid 2 pp 158 and 159. 
728 Kamban and Thompson p 184. 
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adolescents are more likely to succumb to external pressures, and have a heightened 

vulnerability to coercive circumstances.729 Their decision-making capacities are 

immature, their characters are unformed, their autonomy is more limited than that of 

an adult, and they are more vulnerable to the influence of coercive circumstances.730 

Steinberg et al used these conclusions, by reference to the decision in Roper v 

Simmons, to suggest that adolescent children are ‘categorically’ less blameworthy 

than adults.731 It is reasonable to suggest therefore that, because of age, children will 

be more susceptible to coercive pressures than adults; and given the inherent 

limitations on children’s capacity, coercion will be an overlay upon that. 

 

As seen in the last part of the chapter, the ability to choose is a central element in an 

assessment of a child’s possession of capacity.732 A child who has attained sufficient 

capacity to be criminally responsible, is able, in principle, to exercise choice over 

their actions.733 The pressure of coercion, however, presents an obstacle to the 

exercise of choice. The child with capacity can only be criminally responsible if they 

have sufficient opportunity to make a fully informed choice about the commission of 

a criminal offence.734  

 

Coercion is a significant external influence upon a child. In criminal law it falls 

within the principles of ‘duress’ and ‘necessity’.735 These arise in situations of peril, 

resulting both from threats by people and from threats arising from natural causes.736 

Legal systems distinguish between these differing principles by different 

descriptions, for example, ‘duress’ or ‘coercive necessity’, relating to danger 

resulting from a threat by another person, and, ‘necessity’, or ‘duress of 

circumstances’, resulting from a danger emanating from natural causes.737  

 

 
729 Kambam and Thompson p 185. 
730 Steinberg and Scott p 1011. 
731 Steinberg, Cauffman et al pp 585 and 592. 
732 Elliott p 297. 
733 Elliott p 296. 
734 Elliott p 297, relying on Hart, and quoting T. O’Connor, ‘Free Will’ in E.N. Zalta (ed.), Stanford 
Encyclopedia of Philosophy (Stanford University Centre for the Study of Language and Information: 
Stanford. 2002). 
735 Ulfrid Neumann, ‘Chapter 26: Necessity/Duress’ in Markus D. Dubber and Tatjana Hörnle eds. 
The Oxford Handbook of Criminal Law (Oxford University Press 2014) 584. 
736 Neumann p 584 
737 Neumann p 584.  
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Hart explains the principle of coercion in duress in English law, where coercion by 

threat of serious harm is an excuse which may exclude responsibility.738 The basis of 

the principle lies in the commission of a crime by a perpetrator, where another has 

threatened them with ‘gross violence or other harm’, and the perpetrator’s action is 

not the outcome of ‘free or independent choice’.739 Choice and excuse are thus the 

bases of the principle of duress by threats.  

 

Ulfrid Neumann highlights that ‘duress’ under English law, and ‘coercive necessity’ 

under the U.S. Model Penal Code, are both exculpatory in nature, and he underlines 

that both versions of the same principle are based on excuse.740 Whereas, the 

principle of ‘necessity’, which flows from perils arising from natural causes, is based 

upon justification, through the weighing of conflicting interests and rights against 

each other.741 In the case of ‘duress’, or ‘coercive necessity’, a perpetrator who acts 

because of the application of force, is considered to have crossed a line, into 

wrongdoing. 742 Nevertheless, having crossed that line, where the perpetrator 

preserves theirs’, or another’s, life or health by an unlawful action against a third 

person’s interests, they may nevertheless deserve forbearance from responsibility, or 

mitigation of punishment, by the operation of the principle of ‘duress’.743 

 

The principle of ‘duress’ is material to the coercion suffered by CPHs in the context 

of their experience within armed groups. 

 
738 Hart p 16; Hart says that duress is a defence of excuse in relation to ‘some crimes’ in English law, 
since it cannot be used for murder and attempted murder, see R v Howe, but that stricture does not 
affect other European continental jurisdictions. The writers of ‘Smith, Hogan, and Ormerod’s 
Criminal Law’ cite the case of ‘Hasan’ (R v Hasan (Aytach) also known as R v Z, [2005] 4 All ER 
685 (Hasan)) and Lord Bingham’s summary contained within it (Hasan paragraph 21), in order to list 
the elements of the defence of duress in English law. The elements are these: the defendant 
reasonably believes there is a threat of death or serious injury; that threat is made to the defendant or 
his immediate family, or someone close to him e.g. someone for whom he is responsible; as a direct 
result of the threat, the defendant carries out certain criminal conduct; that conduct takes place in 
circumstances whereby there is no alternative or opportunity to take evasive action; the defence 
cannot apply where the defendant has voluntarily laid himself open to the threat, or where the 
criminal conduct constitutes murder or attempted murder.  
739 Hart p 16. 
740 Neumann p 584; Simester and Sullivan pp 799 and 866 to 875: Simester and Sullivan explain the 
extremely nuanced application of the terms ‘duress’ and ‘necessity’ in English law, respectively 
providing excuse or justification, with a marked difference in their available application to cases 
involving the ending of life. 
741 Neuman p 586; Simester and Sullivan 869 to 872. 
742 Neuman pp 584 and 585. 
743 Neumann p 592. 
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I showed in chapter 1 that coercion is a characteristic of the way CPHs are recruited 

into and then used by violent armed groups. I described in the chapter the variety of 

forceful means used to recruit children,744 and then to train them, which place few 

limits upon the degree of violence used against children in their shocked and 

weakened state.745 Killing and serious harm are a fundamental part of the 

assimilation process into such groups.746 The recruits are indoctrinated, and taught to 

be brutal.747 The treatment of the children involves fear, psychological manipulation 

and cruelty, in order to achieve obedience.748 These children, disconnected from their 

families and controlled by their superiors, are re-socialised and reshaped by dogma, 

fear and brutality.749  

 

At the same time, it must also be noted, that in the LRA and the RUF, a step-change 

in treatment and approach tended to occur at a particular point, where recruits began 

to identify with the groups, and move towards full participation in them.750 This may 

have been a strategy chosen for survival; absorption into the group, and acculturation 

in it, would be driven by a need to survive amid a culture of terror.751  Maybe, also, 

this might have been mixed with an ambition to progress within the group.752 This 

kind of thinking and response demonstrates the ‘tactical agency’ described by 

Honwana, likely to be present within groups that are habitually involved in the 

commission of atrocity, allowing recruits to survive within the parameters of the 

organisational structure.753 As considered in chapter 2, agency may exist amongst the 

recruited children, which may be material to an assessment of the relative level of 

free will present in the children’s actions. The form and extent of this must be borne 

in mind when addressing a case of duress in a CPH. 

 

 
744 Singer pp 58 to 61; Wessells pp 38 to 39. 
745 Wessells pp 40 to 41. 
746 Wessells pp 40 to 41; Singer pp 72 and 74. 
747 Goodwin-Gill and Cohn pp 26 to 27; Singer p 70. 
748 Singer p 71. 
749 Singer p 72. 
750 Veale and Stavrou pp 276 and 284. 
751 Denov p 120. 
752 Denov p 120. 
753 Honwana p 71. 



 107 

In chapter 1 I described the types of atrocities that child recruits perpetrate and the 

circumstances of coercion in which their actions are carried out. I related that most 

recruits tend to be adolescents, bearing all the developmental characteristics 

considered above, including the susceptibility to coercion.754  

 

Due to the centrality of choice within criminal responsibility, the diminution of it 

within the actions of children operating within armed groups will be central to an 

assessment of their level of fault for wrongs done. If there is no possibility for 

children to exercise free will in their decision to commit an action, they cannot be 

judged as morally or legally responsible; they can be no more than causally 

responsible.755 Given that culpable responsibility requires choice, will CPHs be 

capable of exercising choice within the types of violent armed groups I have given as 

examples in chapter 1?756 CPHs, in any event, have age-diminished capacity, simply 

because they are children, and accordingly they may or may not have sufficient 

capacity to be criminally responsible. Coercion, it is submitted, operating within a 

violent armed group, will overlay the diminished capacity that a CPH attains, 

reducing still further the availability of choice. The extent to which it achieves that 

result must ultimately depend on the extent to which coercion is brought to apply to 

a particular child, and the relative diminution of the child’s capacity.   

 

Two particular aspects of coercion affecting the recruited child should be highlighted 

for consideration in the context of the operation of the principle of duress. Firstly, 

direct coercion in the specific context of a particular violation. Secondly, acts of 

violation perpetrated in the general context of the overwhelming culture of fear and 

violence within a violent armed group. 

 

5.1 Direct coercion: 

 

Direct coercion in the context of a specific violation is catered for within 

international law. Antonio Cassese suggested that customary law espouses the 

principle of duress under strict conditions, namely, that the crime is perpetrated 

 
754 Klasen et al p 1103; Annan et al p 642; Blattman and Annan 2 pp 139, 140 and 153. 
755 Fisher p 67 (following Wall 2006: 741). 
756 Fisher p 67. 
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under an immediate threat of severe and irreparable harm to life or limb, which 

cannot be averted save by the perpetration of the crime, that the situation itself is not 

brought about voluntarily by the perpetrator, and that the crime itself must not be 

disproportionate to the harm threatened.757  

 

How would Cassese’s definition of duress apply to the context of an abducted child? 

Firstly, the central element, the coercive threat, would apply to the child recruit who 

perpetrates an atrocity under the threat of death or serious bodily harm.758 The 

necessary imminence of the threat means that the child must be directly forced by it 

to commit the wrongful act; and this captures the situation of the CPH who is 

coerced to directly carry out a particular atrocity.759 Secondly, the threat must be 

causative of the response, and one which cannot be reasonably resisted.760 That 

combination will depend upon the extent to which a child’s state of mind might be 

overborne, and the capacity of the threat to do so.761 Steinberg and Scott’s analysis of 

children’s constrained autonomy, vulnerability and immature decision-making 

capacities would suggest that such serious threats might well overbear a child’s free 

will.762 If the threatened situation can be avoided then duress would not apply, but 

the avenues for avoidance are likely to be limited in the context of an armed group 

such as the LRA or the RUF.763 No special ‘valor, prowess or heroism’ is required of 

 
757 Antonio Cassese (revised by Antonio Cassese, Paolo Gaeta, Laurel Baig, Mary Fan, Christopher 
Gosnell, and Alex Whiting) Cassese’s International Criminal Law (3rd Edition, Oxford University 
Press 2013) 215-216. Cassese’s definition reflects the definition he set out in his dissenting opinion in 
the case of Erdemovic before the ICTY Appeals Chamber: Prosecutor v Drazen Erdemovic, Separate 
and dissenting opinion of Judge Cassese, 7 October 1997, paras 12 and 41 to 42; 
Gerhard Werle and Florian Jessberger, Principles of International Criminal Law (4th Edition, Oxford 
University Press) 283: Werle and Jessberger summarise the conditions for exclusion of responsibility 
under the constituents of the present ICC definition as, a threat to life or limb, reasonable measures of 
response, an intent to avoid the threat, and proportionality in response. Article 31 1.(d) of the ICC 
Statute is as follows: The conduct which is alleged to constitute a crime within the jurisdiction of the 
Court has been caused by duress resulting from a threat of imminent death or of continuing or 
imminent serious bodily harm against that person or another person, and the person acts necessarily 
and reasonably to avoid this threat, provided that the person does not intend to cause a greater harm 
than the one sought to be avoided. Such a threat may either be: (i) made by other persons; or (ii) 
constituted by other circumstances beyond that person’s control. 
758 Werle and Jessberger p 283; Simester and Sullivan p 801: a threat of physical harm is insisted 
upon [in duress by threats]. 
759 Albin Eser, ‘Article 31 Grounds for excluding criminal responsibility’ in Otto Triffterer, 
Commentary on the Rome Statute of the International Criminal Court (2nd Edition, Verlag C.H. Beck 
oHG 2008) 885. 
760 Eser p 885 
761 Eser p 885 
762 Steinberg and Scott p 1011. 
763 Eser p 886. 
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the threatened, and in any event vulnerable, child.764 Thirdly, it would be illogical to 

conclude that a recruited child’s situation were brought about by their own choice; 

even children who join an armed group without direct coercion will have done so 

because of some degree of compulsion.765 

 

The central elements of duress under Cassese’s definition address the mechanism of 

control within armed groups such as the LRA and the RUF, in that they attach to the 

link between imperative coercion and the commission of atrocity, and to the dearth 

of choice available to the child perpetrator. This is important, because coercion 

decreases the culpability of a such a child for their atrocity crime, and therefore their 

ultimate responsibility. This is surely both logical and correct, because if choice in a 

CPH’s actions is taken away from them, even though they causally commit a severe 

wrong, they should be exculpated because their denial of choice results in an excuse. 

 

There remains to be considered, however, the fourth, and last element of Cassese’s 

definition, which is a weighing of the proportionality of the perpetrator’s action in 

response to the coercion. The presence of this element within the concept of duress 

is, it is submitted, questionable as it undermines the rationale for the principle.766 

 

The final element therefore, that the crime itself must not be disproportionate to the 

harm threatened, is problematic, both in the context of the principle that underlies the 

operation of duress, namely excuse, and also in the context of its application to the 

child recruit. This test of proportionality was explained by Cassese in his dissenting 

opinion in the case of Erdemovic.767 It means that the response to the threat, namely 

the crime, should not be disproportionate to the peril facing the perpetrator.768 The 

 
764 Eser p 886. 
765 Rachel Brett and Irma Specht, Young soldiers, why they choose to fight (Lynne Rienner 2004) 105 
to 117. 
766 Chiesa L.E., ‘Duress, demanding heroism, and proportionality: The Erdemovic Case and Beyond’ 
(2008) 41 Vand. J. Transnat’l L. p 750: quoting Professor Paul Robinson, ‘limiting the scope of 
excuse defenses by conditioning their availability upon the existence of strict proportion between the 
harm caused and the harm averted would [erroneously] impl[y] that the actor must avoid a greater 
harm to receive an [excuse] defense. Such a requirement undermines the rationale for [excuse 
defences]… justifications encourage conduct that creates a net benefit , while excuses exculpate 
actors who cause a net harm but who are blameless’. 
767 Prosecutor v Dragen Erdemovic, Judgment, ICTY Appeals Chamber IT-96-22-A (7 October 1997) 
(Erdemovic); Prosecutor v Drazen Erdemovic, Separate and dissenting opinion of Judge Cassese (7 
October 1997) (Cassese’s opinion). 
768 Cassese’s opinion para 42. 
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response must be the lesser of the two evils, namely the threatened peril and the 

response.769 Such a test, said Cassese, would never be satisfied where the perpetrator 

is saving their own life at the expense of their victim.770 The ICC provision for 

duress includes a slightly different proportionality test, that provides that the 

perpetrator does not intend to cause a greater harm than the one sought to be 

avoided.771 Albin Eser suggests that the ICC test is more generous to the accused 

perpetrator, and Thomas Weigend calls it a ‘soft proportionality requirement’ 

because the assessment of the ratios of harm is made by the accused.772 The limited 

result of this, it would seem though, is that the ICC test would sanction the taking of 

one life to save one, but only one.773 

 

The situations and dilemmas of recruited children are not however so self-contained, 

and the serious harming or killing of more than one person would likely breach both 

of the above proportionality tests. In the ICTY case of Erdemovic, the accused was 

considered to have killed approximately 70 people in order to save his own life.774 

CPHs will in normal course be required to attack, and probably kill, more than one 

person during the course of an operation. Luis Chiesa charges Cassese with 

‘infelicitously’ attaching a justificatory constraint to the principle of duress, thereby 

eliding the principles of duress and necessity; 775 necessity, he states, is based on 

justification, requiring the weighing of conflicting interests and rights against each 

other, whereas the basis of the principle of duress is excuse.776 People who commit 

crimes under duress should, Cheisa suggests, be acquitted out of compassion and 

understanding of their particular circumstances, rather than facing the test of 

justification.777  

 

 
769 Cassese’s opinion para 42. 
770 Cassese’s opinion para 42. 
771 Article 31 1.(d) ICC Statute. 
772 T. Weigend, ‘Kill or Be Killed: Another Look at Erdemovic’ (2012) JICJ 10(5) 1219 p 4/19, and 
ICC Statute article 31.1(d). 
773 Weigend p 4/19; this issue will be considered later in the context of the trial judgment of Dominic 
Ongwen. 
774 Erdemovic pp 6 and 7, and Weigend p 2/19. 
775 Chiesa L.E., ‘Duress, demanding heroism, and proportionality: The Erdemovic Case and Beyond’ 
(2008) Vand. J. Transnat’l L. 41 p 747 and 750; note the principles of duress as explained above by 
Hart, Neumann and Simester and Sullivan; Neuman p 586; Simester and Sullivan 869 to 872. 
776 Chiesa pp 750 and 751.  
777 Cheisa p 773. 
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By inserting a test of justification within the principle of duress, international law 

effectively removes the mechanism by which excuse may exculpate a perpetrator 

where their free will has been removed through coercion. If any choice exists within 

the test of justification, it is not one, it is submitted, that an ordinary person can 

reasonably make, let alone a coerced child.778  

 

Without the proportionality test, the principle of duress is capable of exculpating a 

child recruit who lacks free will in the perpetration of an atrocity in the face of 

coercion. The principles applied in the US Military Tribunal case of 

Einsatzgruppen779 underpin this approach, and seem to rely on the exculpating factor 

of excuse in duress.780 The court ruled that in the face of a sufficient, imminent, real 

and inevitable threat, there is ‘no law which requires that an innocent man must 

forfeit his life or suffer serious harm in order to avoid committing a crime which he 

condemns’.781 The court then drew a compelling image, promising that no court 

would ‘punish a man who, with a loaded pistol at his head, is compelled to pull a 

lethal lever’. This image of a person with no choice available espouses the situation 

of the CPH who perpetrates an atrocity in response to direct coercion.  

 

Sufficient coercion of a child recruit, with diminished capacity because of age, that 

removes their free will, should, therefore, under the basic principles of duress, negate 

criminal responsibility for an implicitly connected criminal act. International 

criminal law does not presently operate that basic principle which must apply to the 

situation of a CPH who perpetrates an atrocity under direct and sufficient coercion. 

 

5.2: Acts of violation perpetrated in the general context of the overwhelming culture 

of fear and violence 

 

In respect of the general context of an overwhelming culture of fear and violence 

within an armed group, Albin Eser suggested that there must be a ‘concrete 

 
778 Weigend p 10/19. 
779 Military Tribunal II – Case 9, United States of America vs Otto Ohlendorf and others [aka 
Einsatzgruppen], Opinion and Judgment of the Tribunal, Military Tribunal II Palace of Justice 
Nuremberg, p 480 
780 Military Tribunal II p 480. 
781 Military Tribunal II p 480. 
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imminence’ of threatened peril to support the principle of duress; the coercion of the 

children’s recruitment, on its own would not be sufficient.782 The ICC Trial Chamber 

in Ongwen used Eser’s observation to conclude that an elevated probability that a 

dangerous situation might occur, even if it is continuously present, cannot suffice for 

the principle of duress.783 Werle and Jessberger confirm this position, saying that, 

other than continuing imminent threats of serious harm, a ‘mere higher general’ 

probability of harm is insufficient to allow the operation of duress.784 This view is 

based upon the example of a situation such as the ‘omnipresence of the Gestapo’, 

that sits as a constant menace, delivering a continuous fear over a subjugated 

population. Whether that particular level of dread meets the level of continuing and 

brutal coercive control that exists within an armed group can only be a matter for 

fact-specific consideration. In this kind of situation, however, ICL draws a line at a 

particular point, below which, depending upon the level of consistency and nature of 

the threat, child recruits would be left without a shield to protect them from deemed 

responsibility for their actions. 

 

Wrongful actions of victims, committed whilst enduring a continuous state of 

coercion, should be taken into account when consideration is given to prosecuting or 

punishing them. That principle is in fact to be found, within The Council of Europe 

Convention on Action against Trafficking in Human Beings (CETS 197).785 Article 

26 follows principles of prevention of slavery and forced labour contained in article 

4 of the European Convention of Human Rights, so is part of IHRL.786 The 

definition of trafficking in human beings includes the recruitment of persons by 

means of the threat or use of force or other forms of coercion and abduction, a 

definition that reflects a situation akin to that of child recruits.787 The convention 

protects children, as well as adults, as victims of trafficking. Article 26 of CETS 197 

 
782 Eser p 885. 
783 Prosecutor v Dominic Ongwen, Trial Chamber IX ICC, ICC-02/04-01/15 (4 February 2021) p 
909/1077 para 2582. (Ongwen Trial Judgment). 
784 Werle and Jessberger p 284. 
785 Council of Europe Convention on Action against Trafficking in Human Beings, Council of Europe 
Treaty Series – No. 197, Warsaw 16.V.2005 (CETS 197). 
786 Article 26 follows principles of prevention of slavery and forced labour contained in article 4 of 
the European Convention of Human Rights. Article 4 European Convention on Human Rights: No 
one shall be held in slavery or servitude … No one shall be required to perform forced or compulsory 
labour. 
787 Article 4 CETS 197. 
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directs States parties to provide, within their legal systems, for the possibility of not 

imposing penalties on trafficked persons for their involvement in unlawful activities 

which they have been compelled to carry out.788 Article 26 CETS 197 is thus in place 

to protect victims of trafficking against penalties imposed upon them for criminal 

acts carried out by them whilst under a continuing state of coercion.  

 

The convention gives rise in European law to European Union Directive 

2011/36/EU,789 which protects the best interests of children who come to be 

trafficked,790 and allows prosecuting authorities to protect them from connected 

prosecutions.791 The convention gives rise, under UK law, to a defence for child 

victims of people trafficking under the Modern Slavery Act of 2015 (MSA), for 

offences perpetrated as a direct consequence of the child’s victimhood.792 The 

principle in UK law is, unfortunately, significantly watered down in the MSA by the 

exception from the defence of an exhaustive list of serious and violent offences.  

 

The convention, and examples of legislation to which it gives rise, are however a 

recognition of an existing principle in IHRL and criminal law that recognises the 

effect of a continuing situation of servitude, coercion and control upon the 

commission of wrongs done by its victims. The fact of the existence of the principle 

 
788 Article 26 of the Council of Europe Convention on Action against Trafficking in Human Beings 
(Warsaw 16.5.2005), requiring the UK: ‘In accordance with the basic principles of its legal system, 
[to] provide for the possibility of not imposing penalties on victims [of trafficking] for their 
involvement in unlawful activities, to the extent that they have been compelled to do so’. 
789 Directive 2011/36/EU, on Preventing and Combating Trafficking in Human Beings and Protecting 
its Victims (OJ 15.4.11: L101/1). 
790 Recital 8 of the Directive: ‘Children are more vulnerable than adults and therefore at greater risk of 
becoming victims of trafficking in human beings. In the application of the Directive, the child’s best 
interest must be of primary consideration, in accordance with the Charter of Fundamental Rights of 
the European Union and the 1989 United Nations Convention on the Rights of the Child’. 
791 Recital 14: ‘Victims of trafficking in human beings should, in accordance with the basic principles 
of the legal systems of the relevant Member States, be protected from prosecution or punishment for 
criminal activities … that they have been compelled to commit as a direct consequence of being 
subject to trafficking’; and article 8: ‘Member States shall, in accordance with the basic principles of 
their legal systems, take the necessary measures to ensure that competent national authorities are 
entitled not to prosecute or impose penalties on victims of trafficking in human beings for their 
involvement in criminal activities which they have been compelled to commit as a direct consequence 
of being subject to [trafficking]’.  
792 Modern Slavery Act 2015 c.30, Part 5 Protection of Victims, section 45(4): A person is not guilty 
of an offence if (a) the person is under the age of 18 when the person does the act which constitutes 
the offence, (b) the person does that act as a direct consequence of the person being, or having been, a 
victim of slavery or a victim of relevant exploitation, and (c) a reasonable person in the same situation 
as the person and having the person’s relevant characteristics would do that act. The offences for 
which the defence may be available are significantly limited by schedule 4 of the Act by an 
exhaustive list of serious and violent offences. 
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is instructive of an approach that would be of value to the situation of CPHs, whose 

general situation as victims requires practical recognition in the general context of 

commission of wrongs by them. 

 

In chapter 1 I referred to CPHs who commit atrocities as both victims and 

perpetrators. Drumbl suggests that the divide between ‘victimisers and victims’ blurs 

in situations of atrocity, whereas criminal law ignores that blurring, and creates an 

artificially clear division between guilt and innocence and between right and 

wrong.793 Victims he says are presented as ‘pure and ideal’, perpetrators as 

‘unadulterated and ugly’.794 Apparent binaries of right or wrong belie the reality of 

the dynamics of a place where violence and coercion are ever present. 795 Primo Levi 

called this place the ‘grey zone’.796 In respect of it, he said that we divide good and 

bad, and ‘the good must prevail’.797 This division is acceptable, he said, so long as it 

is recognised as a working hypothesis only and not mistaken for reality.798 The 

‘simplicity’ of the hypothesis cannot replace the more complicated reality, and an 

attempt to account for things done within the grey zone cannot be oversimplified to a 

binary of good and bad.799  

 

Levi wrote of the ‘Kapos’, who were prisoners who held positions of command in 

concentration camps, and who, at times, committed brutal and fatal acts against other 

inmates; Levi suggested that it would be ‘imprudent’ to quickly come to a moral 

judgement upon the nature, extent, and motives, for their actions.800 He suggested 

that it was difficult to evaluate their guilt, and said it was ‘a judgement that we 

would like to entrust only to those who found themselves in similar circumstances, 

 
793 M.A. Drumbl, ‘Victims who victimize’ (2016) London Review of International Law 4(2) 218. 
(Drumbl 2) 
794 Drumbl 2 p 218. 
795 Primo Levi, The Drowned and the Saved (Abacus 2013) 1-2. 
796 Levi pp 31 to 7. 
797 Levi p 32. 
798 Levi p 32. 
799 Levi p 32. 
800 Levi pp 40 and 42 to 48. Kapos were inmate ‘functionaries’ of concentration camps who were 
appointed to supervise them, police them and maintain discipline. They allowed the camps to be run 
with relatively few ‘SS overseers’. Some of these functionaries were the subjects of prosecution in the 
immediate post war justice processes, some were tried in Germany during the 1960s, proceedings 
were brought against one former Kapo in the United States in 1987, and some were the subject of 
prosecutions by the State of Israel during the 1950s and 1960s.  



 115 

and had the possibility to test on themselves what it means to act in a state of 

coercion’.801  

 

Levi’s view was replicated by certain of the judges who tried former Kapos in 

prosecutions brought by the State of Israel during the 1950s and 1960s.802 The 

judges accepted that the camps were places where normal structures of life had 

collapsed, and the basis on which law normally applies had fallen away; much as 

within an armed group such as the LRA or RUF, normal structures of life were not 

present and normal law was completely absent.803 One of the judges in the trials 

commented that it would be ‘presumptuous and self-righteous’ to be critical of those 

‘who were incapable of transcending into an ultimate level of morality, at the time 

when they had been persecuted severely’. 804 Another judge warned, ‘do not judge 

your fellow-man until you have walked in his shoes’.805 The situation of people who 

are found in such situations, as CPHs are found in armed groups, requires 

understanding and recognition that such an existence is material to their 

responsibility for connected moral wrongdoing.  

 

The general context of an overwhelming culture of fear and violence within an 

armed group is connected to the types of activity CPHs carry out within them. Where 

moral wrongs are done by victims within the context of such a grey zone, it is only 

logical that that context should be recognised within any accounting process.  

 

The point was raised as part of the defence of Dominic Ongwen before the ICC. 

Ongwen faced charges of both war crimes and crimes against humanity perpetrated 

 
801 Levi pp 40 to 41. 
802 The Nazis and Nazi Collaborators (Punishment) Law of 1950 (the Law) was used by the State of 
Israel to prosecute Jewish Holocaust survivors who were alleged to have served as Kapos. The Law 
allowed Israeli courts to bring proceedings against such people who happened then to be living in 
Israel. During the early 1950s and ‘60s approximately forty former Kapos were the subject of 
proceedings. It is difficult to assess exactly how many Kapo trials there were under the Law. Hannah 
Yablonka suggests that there were thirty-three such trials in the 1950s and five in the 1960s; of the 
trials she was able to collect details for, thirteen of the 1950s trials ended in convictions, and eight in 
acquittals, and two of the 1960s trials ended in convictions and three acquittals.  
803 O. Ben-Naftali. and Y. Tuval, ‘Punishing international crimes committed by the persecuted, the 
Kapo trials in Israel (1950s-1960s)’ (2006) 4 JICJ 128 p 171:from the case of Barnblatt in Ben-Naftali 
and Tuval. 
804 Ben-Naftali and Tuval p 173. 
805 Attorney-General v Goldstein, Tel Aviv District Court (15 July 1953) from Singer I.M., Reductio 
ad absurdum: the Kapo trial judgments’ contribution to international criminal law jurisprudence and 
customary international law, Criminal Law Forum (2013) 24 253 
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during a time when he was an adult and a commander within the LRA.806 The 

charges covered his involvement in attacks on internally displaced persons (IDP) 

camps in 2003 and 2004,807 the keeping of seven abducted girls in conditions of 

slavery and committing sexual offences against them,808 and the forced conscription 

of child soldiers below the age of 15.809 The charges against him did not relate to the 

period of time when he was a CPH.810 Ongwen’s situation does not therefore provide 

an example of complete equivalence with a CPH, since criminal responsibility was 

not sought from him in respect of any wrongful act perpetrated by him whilst a child 

within the LRA.  

 

Ongwen’s argument however, made both at pre-trial, and at trial stage was that he 

was a victim who had been abducted as a young child by the LRA, and brutalized for 

almost three decades.811 He cited the psychological manipulation of him by his 

superiors in the LRA, and his constant fear of death or serious bodily harm.812 He 

submitted that he had lived his life, from the time of his abduction at the age of 9½, 

 
806 Ongwen Charges Hearing pp 26 to 104. 
807 Ongwen Trial Judgment paras 32 and 33; and Ongwen charges hearing pp 29 to 38: these charges 
covered the respective attacks against IDP camps as follows: the Pajule IDP camp on 10 October 
2003 against UPDF soldiers and against civilians; this was a deliberate attack against civilians in the 
camp, with a view to looting and abducting child soldiers (as were all four). Two civilians were killed, 
others were threatened and beaten, and were abducted. The Odek IDP camp on 29 April 2004: a 
similar attack with exactly similar aims: sixty-one civilians were shot and killed, others survived, 
some were beaten with sticks and guns. There was at least one rape, one forced killing of an abducted 
man, and 35 civilians were abducted. Of the women abducted, some were forced to leave their 
children by the side of the road if they were walking too slowly. Ongwen briefed and instructed his 
troops before the attack; witnesses say this included express orders to target civilians, to abduct 
civilians, and to pillage. Lukodi IDP camp: Ongwen devised this attack, which had similar aims to the 
other two; forty-five civilians were killed by shooting, stabbing, beating, and burning inside their 
houses. Civilians were abducted, and some of these were killed whilst captives. Abok IDP camp on 8 
June 2004: Ongwen had overall command of the attack; 28 civilians were killed by shooting, beating, 
and burning. The charges emanating from these allegations were: war crimes and crimes against 
humanity including: attacks against the civilian population, murder, attempted murder, cruel 
treatment, persecution, other inhuman acts, pillaging, and destruction of property. 
808 Ongwen Trial Judgment paras 32 and 33; and Ongwen charges hearing pp 44 to 61: these crimes 
involved the keeping by Ongwen of abducted girls as servants and sex slaves, and the facilitating of 
that practice for others under his command. The ages of some of the girls were known, and one was as 
young as age seven when abducted, and age ten when he began to have forced sex with her. The 
offences charged were: forced marriage, torture, rape, sexual slavery, enslavement, outrages against 
personal dignity, forced pregnancy, and other inhuman acts. 
809 Ongwen Trial Judgment paras 32 and 33; and Ongwen charges hearing pp 62 to 64: Ongwen was 
actively involved in, and ordered, the abduction/forced conscription of child soldiers required to 
replenish the LRA combat forces. 
810 Ongwen Trial Judgment para 31. 
811 Ongwen Defence Closing Brief paras 11 to 12, pp 5-6/198. 
812 Ongwen Defence Closing Brief paras 11 to 12, pp 5-6/198. 
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under duress, fearing imminent death and unable to flee because of that.813 Ongwen’s 

rank was, he argued, demonstrative of only one thing, namely that he was able to 

survive better than others whilst under a constant state of duress.814  

 

Neither the Pre-Trial Chamber nor the Trial Chamber accepted Ongwen’s 

argument.815 An amalgam of the two decisions, combines into the proposition that a 

victim within a brutal and criminal organisation, which a person has been forced to 

join, will not of itself absolve that victim of responsibility for the commission of 

crimes. As I noted above, Ongwen’s particular case does not provide equivalence 

with a CPH who perpetrates wrongs whilst still a child. Yet the case provided an 

opportunity for equivalent arguments to be made to the ICC to those that a child 

recruit, accused of perpetrating an atrocity whilst a minor, might seek to rely on; 

namely the fact of their suffering a continuous state of coercion which was 

connected with their commission of offences, and which should be exculpatory of 

their guilt. It is unknown what the response of the ICC would be to such a plea, but 

the clarity and breadth of both decisions in Ongwen suggest that it would be 

negative. If that were so, it would underpin Drumbl’s criticism of criminal law’s 

artificial creation of a division between guilt and innocence and between right and 

wrong;816 and demonstrate what Levi warned of, namely the court’s mistaking that 

division for reality.817 

 

It is submitted that the circumstances of a generally existing context of 

overwhelming fear and violence within an armed group is linked in principle and in 

fact to crimes committed by victims due to the continuing and connected state of 

coercion, and that should be recognised. 

  

 
813 Ongwen Defence Confirmation Charges Brief paras 2-4 pp 3/36-4/46. 
814 Ongwen Defence Confirmation Charges Brief paras 2-4 pp 3/36-4/46. 
815 Ongwen Confirmation of Charges Hearing, para 153 pp 67/104-68/104; Ongwen Trial Judgment 
para 2672 p 938/1077. 
816 Drumbl 2 p 218. 
817 Levi pp 40 and 42 to 48.  
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5.3 Duress and the connection with international crimes of minors: 

 

My argument is that the principle of duress, found in cases such as Einsatzgruppen 

and Farben, which will be referred to in chapter 6, based upon the principle of 

excuse, supports the situation of a CPH with sufficient capacity to be criminally 

responsible, but who is denied choice in the doing of wrongful acts because of 

coercion. Looked at on a moral plane, although capable of choice, CPHs wrongs 

should be excused because of the duress which has denied them the operation of 

choice. Part of my argument, as rehearsed above, is that duress need not be limited to 

that which is immediate and direct, but may afflict persons, especially children, 

through a continuous state of coercion. 

 

Some CPHs will not reach the stage of development so as to be able to make 

sufficiently mature choices, and they could not be deemed to have sufficient capacity 

to be culpably responsible anyway; in which case, there is no need to turn to duress 

for assistance. The operation of the principle of duress upon those who may have 

undergone that step change, however, referred to above, where they have begun to 

identify with the armed group, and perhaps have determined some ambition within it, 

must depend upon their own capacities and upon the degree of coercion that they are 

burdened with. It may be that their agency may grow, as the coercion that affects 

them grows less, making it less likely that duress has such a hand in the choices that 

they make. It may be that there is some reflection of Ongwen’s case in that. 

 

I will return to my consideration of duress in chapter 6, where I will revisit i/a, the 

issues of immediacy of threat, proportionality of response, and Ongwen’s defence 

submissions, in the context of the operation of the ICC over crimes perpetrated by 

minors. I shall at that stage argue, i/a, for a change in the approach to, and the form 

of, the defence before the ICC. 

 

Conclusion 

 

Children may be found to have agency and thus capacity. These attainments will be 

both limited and then widened by the stages of development through which children 
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pass as they grow. There may be a point reached by a child, at an age prior to age 18, 

where they will be found to have attained sufficient capacity to be criminally 

responsible. Child development is individual and complex. The development of pure 

intelligence, for instance, may progress at a different rate to the development of 

judgment, which tends to occur at higher ages. Children may therefore become 

sufficiently mature to possess capacity before 18, but in some cases they may not. 

Capacity can only be judged individually in children, and children will generally 

have a diminished capacity compared to adults.  

 

Sufficient capacity may lead to culpability, but culpability needs choice, or free will. 

CPH’s free will may habitually be limited by the conditions of their existence within 

armed forces or armed groups. These conditions tend to include coercion, violence, 

and the engendering of brutality. Child recruits are likely to experience both direct 

duress and a continuous state of coercion, both of which may induce a CPH to 

become involved in attacks of violence against innocents. Both kinds of coercion 

will in reality have a significant effect upon the ability of a CPH’s choice to do, or 

not to do, a thing that they are required to do by the group. International law may 

draw red lines that prevent the wider application of duress, but the reality is clear.  

 

Those bodies and individuals that have sought to treat CPHs as pure victims, without 

responsibility, because of their coercive experience have a point. They are however 

concentrating on one part of the issue. There is another side that needs to be 

considered, and that concerns victims of atrocity, for which CPH perpetrators will be 

at least causally responsible. For the reasons rehearsed at the end of chapter 1, there 

needs to be accountability for them, even if the response to that accountability needs 

to be informed by the limitations on capacity and choice that have been considered in 

this chapter.  

 

In the next three chapters I will deal with that issue of accountability. I suggest that 

the appropriate process by which to address the commission of international crimes 

is ICL. ICL permits penal proceedings involving child accused, but the ICC has no 

jurisdiction over children. In chapter 4 I will address the reason for this, and the 

normative position in international law regarding the prosecution of children for 

international crimes.  
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Chapter 4 

 

ICL and children: article 26 ICC, children and ICL 
 

Introduction 

 

In the previous chapter I concluded by suggesting that any account required from 

children who have perpetrated atrocities needs to be led by an understanding of their 

diminished capacity and culpability resulting from their age and circumstances. On 

the face of it, ICL would be a particularly appropriate means of attaining such 

accountability, because it is able to call upon a body of jurisprudence of substantive 

law and of procedure from within international law and from global domestic 

jurisdictions. Such jurisprudence may provide an evidential process for establishing 

facts and providing measures of accountability tailored to juvenile justice.  

 

There is however an immediate problem in pursuing accountability through ICL. 

Article 26 of the ICC Statute excludes ICC jurisdiction over ‘any person who was 

under the age of 18 at the time of the alleged commission of a crime’. This prevents 

the ICC accommodating proceedings in respect of children for violations of ICL, and 

also raises a principled objection among some international bodies and 

commentators to the criminal accountability of children within international law 

generally. Two particular commentators, Mark Drumbl and Noelle Quenivet, as 

mentioned in chapter 2, see those objections as highlighting the possible emergence 

of a customary rule that prohibits children being prosecuted for international 

crimes.818 

 

It is necessary therefore to address the ICC’s position on penal proceedings against 

minors, the position in international law, and to answer the principled objections. 

Consequently, this chapter first considers the relevant form and genesis of article 26. 

By examining its construction over time, it will be possible to understand the 

reasoning for the exclusion of jurisdiction.  

 
818 Drumbl p 126; Quenivet p 449. 
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Second, it examines the history of other penal proceedings in international law to 

demonstrate that article 26 lies outside the approach otherwise taken to child 

perpetrators in a war setting.  

 

Finally, the chapter considers how we might respond to these circumstances and the 

current position adopted by article 26.  

 

1. Article 26 ICC 

 

Article 26 of the ICC Statute has the heading ‘Exclusion of jurisdiction over persons 

under eighteen’. The text of the provision reads, ‘[t]he Court shall have no 

jurisdiction over any person who was under the age of 18 at the time of the alleged 

commission of the offence’. 

 

The genesis of this article , and indeed the ICC Statute, can be traced back to UN 

General Assembly resolution 177 II of 1947, which set in train the preparation of the 

Nuremberg Principles and of a 1954 Draft Code of Offences against the Peace and 

Security of Mankind (1954 Draft Code).819 The latter , was left in abeyance for many 

years before work was resumed in 1983, culminating in the 1991 Draft Code of 

Crimes Against the Peace and Security of Mankind (1991 Draft Code).820  From 

1992, a working group tasked with the drafting of a statute for the purpose of 

establishing an international criminal court, resulted in the preparation of the 1994 

Draft Statute for an International Criminal Court (1994 Draft Statute). 821 The 

drafting history of article 26 begins with the 1994 Draft Statute.  

 

The 1994 Draft Statute followed the pattern of previous ICL instruments, mentioned 

above, in not containing an express provision for the prosecution of minors.822 The 

 
819 UNGA Resolution 177 (II) Formulation of the principles recognized in the Charter of the 
Nürnberg Tribunal and in the judgment of the Tribunal: ‘The General Assembly Decides to entrust  
… to the International Law Commission [the preparation of]  … a draft code of offences against the 
peace and security of mankind’; and also see the Yearbook of the International Law Commission 
1994, Volume II, Part Two, Report of the Commission to the General Assembly on the work of its 
forty-sixth session p 18. (ILC YB 1994). 
820 ILC YB 1994 p 18. 
821 ILC YB 1994 pp 18 to 20. 
822 ILC YB 1994 pp 20 to 80. 
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drafting process between 1994 and 1998 created a set of draft provisions that would 

have provided for that, and then took them away at the 11th hour at the 1998 Rome 

Conference.  

 

The drafting and negotiation process proceeded after the creation of the 1994 Draft 

Statute with the creation of an Ad Hoc Committee of experts, from UN member 

States and specialised agencies, in December 1994.823 The Ad Hoc committee met in 

April and July 1995, and a Preparatory Committee, again made up of experts from 

UN member States and specialised agencies, was then established in December 1995 

to continue the development process. 824 The Preparatory Committee met in six main 

sessions and one intersessional meeting between March 1996 and April 1998,825 

culminating in a report, which contained a final draft statute, which would form the 

basis of the treaty negotiations at the Rome Conference of 15 June to 17 June 

1998.826 The final part of the drafting and negotiation process was the Rome 

Conference which took place between 15 June and 17 July 1998, at which the Rome 

Statute of the ICC was agreed.827 

 

The drafting process of article 26 and the bringing of penal proceedings against 

minors centred on three particular issues and their relevant draft articles within the 

1994 Draft Statute. The first was legal protections for minors, which were considered 

originally under draft articles 41 and 43 of the 1994 Draft Statute, labelled 

respectively ‘rights of accused, and ‘protection of the accused, victims and 

witnesses’.828 The second was age of responsibility, which was considered under 

 
823 Ad Hoc Committee on the Establishment of an International Criminal Court, United Nations 
General Assembly (Ad Hoc Committee) (17 February 1995) UNGA resolution 49/53, UN Doc 
A/RES/49/53: the Ad Hoc Committee was created by the General Assembly through resolution 49/53 
of 9 December 1994, and chaired by Adrian Bos of the Netherlands; it met in April and July 1995, 
after which, in December 1995, the General Assembly established the Preparatory Committee to 
continue the development process: Report of the Sixth Committee, United Nations General Assembly, 
Fiftieth session, A/50/639 5 December 1995. 
824 UNGA Resolution 50/46, Establishment of an international criminal court, 11 December 1995, 
A/RES/50/46 18 December 1995; Report of the Sixth Committee, United Nations General Assembly, 
Fiftieth session, A/50/639 5 December 1995. 
825 The sittings of the Preparatory Committee were as follows: 1996, 25/3/96 to 12/4/96 and 12/8/96 
to 30/8/96; 1997, 10/2/97 to 21/2/97, 4/8/97 to 15/8/97 and 1/12/97 to 12/12/97; 1998, intersessional 
meeting at Zutphen 19/1/98 to 30/1/98, and final session 16/3/98 to 3/4/98. 
826 Report of the Preparatory Committee on the Establishment of an International Criminal Court, 
United Nations, A/CONF.183/2/Add.1 (Final Draft Statute). 
827 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, Rome (15 June to 17 July 1998). (Rome Conference). 
828 1994 Draft Statute arts 41 and 43. 
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draft article 33, labelled ‘applicable law’.829  The third was disposals for minors, 

which were considered under draft articles 46 and 47, labelled respectively 

‘sentencing’ and ‘applicable penalties’.830 It will be seen from the drafting process 

relating to these issues, that there was clear anticipation amongst the jurists involved, 

that provisions they were developing would provide for the inclusion of persons 

under 18 as accused within ICC proceedings. I will consider this proposition in 

respect of the three issues. 

 

1.1 Protections for minors 

 

Proposals for amendments to the 1994 Draft Statute demonstrate attention of the 

jurists involved in the drafting process to protecting legal rights of child accused. 

The following amendments made to the 1994 Draft Statute demonstrate this.  

 

During the April 1995 Ad Hoc Committee session,831 an informal working group 

paper prepared within a group chaired by Gerhard Hafner of Austria, dealing with 

the issue of rights of the accused, contained a note recording that ‘[a] substantial 

number of delegations’ had stressed the need to guarantee minimum rights for the 

accused in conformity with article 14 of the International Covenant on Civil and 

Political Rights (ICCPR).832 Article 14 ICCPR governs the fairness of court 

proceedings, and specifically protects children, by directing that court procedure will 

be such as will take account of their age and the desirability of promoting their 

rehabilitation, and protects them against the making of court judgments public if not 

in the children’s interests.833 The commentary to the 1994 Draft Statute reflects 

 
829 1994 Draft Statute art 33. 
830 1994 Draft Statute arts 46 and 47. 
831 Ad Hoc Committee on the Establishment of an International Criminal Court, United Nations 
General Assembly (21 April 1995) UN Doc A/AC.244/2. 
832 International Criminal Court Documents, ICC Preparatory Works and Statute Amendments, ICC 
Preparatory Works, ICC Legal Tools Base (ICC Legal Tools): Identification of the Main Issues 
Pertaining to Methods of Proceedings, Informal paper prepared by an open-ended Working Group 
under the chairmanship of Mr Gerhard Hafner (Austria), No.4, Ad Hoc Committee, para 44. (Hafner 
WG). 
833 ILC YB 1994 pp 56 to 57, and article 14 ICCPR subparagraphs 1. and 4: child protections 
contained in article 14 ICCPR are these: ‘…any judgement rendered in a criminal case or in a suit at 
law shall be made public except where the interest of juvenile persons otherwise requires …’, and, 
specifically in the case of a juvenile criminal accused, ‘In the case of juvenile persons, the [trial] 
procedure shall be such as will take account of their age and the desirability of promoting their 
rehabilitation’. 
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this.834 The Hafner working group argued ‘[c]onsequently’ for ‘a special regime’ to 

be ‘provided for juveniles in accordance with [article 14 ICCPR]’.835 The summary 

of the April 1995 Ad Hoc committee proceedings confirms these arguments, noting 

the support of a substantial number of delegates for guaranteed minimum rights for 

accused under article 14 ICCPR, and, in consequence, that a special regime should 

be provided for juveniles in accordance with that article.836 This clearly underlines 

the anticipation within the committee that children would be the subjects of the 

planned court’s proceedings, and that they should be specially provided for with fair 

trial protections.  

 

This approach was sustained by jurists within the Preparatory Committee, as 

evidenced by the report of the Preparatory Committee of 1996,837 which, in the 

context of its continued consideration of draft article 41, ‘Rights of the accused’, 

noted that ‘the right of minors to be dealt with in a manner taking account of the 

child’s age, needed to be explicitly addressed’.838 This would not have been 

necessary unless children were to be potentially within the future court’s jurisdiction. 

 

Draft article 43 of the 1994 Draft Statute, which concerned protection of the accused, 

victims and witnesses, provided that the court could conduct closed proceedings in 

the event that such protections required it.839 The Working Group on Procedural 

Matters, which deliberated at the August 1997 session of the Preparatory Committee, 

amended the text of draft article 43 to add a specific protection for children, namely 

that ‘[i]n camera hearings are mandatory when they are requested by an accused who 

was a minor at the time of the commission of the acts …’; ensuring that hearings for 

 
834 ILC YB 1994 pp 56 to 57: Commentary (1) states that article 41 paragraph 1 ‘reflects as closely as 
possible the fundamental rights of the accused set forth in article 14 of the International Covenant on 
Civil and Political Rights …’.  
835 Hafner WG para 54. 
836 Summary of The Proceedings of the Ad Hoc Committee During the Period 3-13 April 1995, 
United Nations General Assembly. 
837 The Preparatory Committee met at United Nations Headquarters (25 March to 12 April 1996 and 
12 to 30 August 1996). Report of the Preparatory Committee on the Establishment of an International 
Criminal Court, Volume I (Proceedings of the Preparatory Committee during March-April and 
August 1996), General Assembly Official Records, fifty-first session, supplement no. 22, UN Doc 
A/51/22, (Report of the Preparatory Committee 1996 Volume I). 
838 Report of the Preparatory Committee 1996 Volume I p 57, paragraph 270. 
839 The original article 43 was as follows: ‘The Court shall take necessary measures available to it to 
protect the accused, victims and witnesses and may to that end conduct closed proceedings or allow 
the presentation of evidence by electronic or other special means’. 
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those who were under 18 at the time of the alleged violation would be closed. 840 

This provided an extra fair trial protection for minor accused. The amendment was 

retained within the text of the draft provision, to be considered at the final 

Preparatory Committee meeting of March/April 1998,841 and also thereafter, within 

the consolidated draft statute which was forwarded for consideration at the Rome 

Conference.842 This was another specific, and significant, addition to guaranteeing 

fair trial for minor accused before the future court. 

 

These amendments to the 1994 Draft Statute demonstrate an understanding both of 

the legitimacy of penal proceedings for minors under international law, and of the 

need for the consequent presence of safeguards within the future court’s statute by 

way of fair-trial guarantees. 

 

1.2 Age of Responsibility 

 

From 1995 to the Rome Conference in 1998 options for a provision concerning the 

age of responsibility were also developed, which led to a draft provision with the 

temporary title ‘article E’, which maintained its form into the Rome Conference, 

where it was ultimately amended into the present article 26. 

 

As the 1994 Draft Statute did not contain an express provision for the prosecution of 

minors, an age of responsibility needed to be added. In July 1995 a committee of 

experts within the Ad Hoc Committee prepared a further draft statute, containing 

their particular amendments to the 1994 Draft Statute, known as the ‘Siracusa-

Draft’.843 Draft article 33 of the 1994 Draft Statute, labelled ‘applicable law’, 

 
840 Report of the Working Group on Procedural Matters, Preparatory Committee on the Establishment 
of an International Criminal Court 14-15 August 1997 (14 August 1997) UN Doc A/AC,249/1997/L.7 
(August Working Group on Procedure) p 36. 
841 Retained by inclusion in the set of draft articles compiled as a working document at the 
intersessional meeting at Zutphen, between 19 and 30 January 1998: Report of the Inter-Sessional 
Meeting from 19 to 30 January 1998 in Zutphen, the Netherlands, Preparatory Committee on the 
Establishment of an International Criminal Court (16 March – 3 April 1998) UN Doc 
A/AC.249/1998/L.13 (Zutphen Report), under a draft article labelled ‘Article 61 [43]’, in the Zutphen 
Report p 116. 
842 April 1998 Draft report p 108, article 43 became new article 68 in the Final Draft Statute. 
843 Draft Statute for an International Criminal Court – Alternative to the ILC-Draft – (Siracusa-Draft) 
prepared by a Committee of Experts, Siracusa/Freiburg, July 1995, International Association of Penal 
Law, International Institute of Higher Studies in Criminal Sciences, and Max Planck Institute for 
Foreign and International Criminal Law (Siracusa Draft), p 2. [Within that group was Professor 
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directed that this should be supplied by applicable treaties, rules of general 

international law, and, if applicable, rules of national law; a straight route through to 

rules and jurisprudence within international law, and material law from national 

jurisdictions. The Siracusa-Draft introduced a new version of draft article 33. The 

experts suggested in their commentary that the statute should contain a ‘proper 

general part’ containing substantive criminal law,844 which would need to be an 

express tier of provisions ‘suitable for international use’, reflecting ‘principles from 

the major criminal law systems of the world’ that is as ‘universal as possible’.845 One 

of these provisions was draft article ‘33c’ entitled ‘Age of responsibility and Mental 

Capacity’.846 The draft article provided that ‘[a] person under the age of fourteen at 

the time of the commission of a crime shall not be responsible under this Statute’, 

followed by a linked clause, ‘[a] person between the age of fourteen and twenty-one 

at the time of commission of a crime shall be evaluated as to his maturity whether he 

is responsible under this Statute’.847  

 

The experts thus suggested a linked minimum age of responsibility of 14, with an 

evaluation process for the child’s criminal responsibility between ages 14 and 21. 

This displayed an acceptance of the ability to take criminal proceedings against 

minors in international law, and, it is submitted, shows a particular significance, in 

that the group of experts involved included Professor Bassiouni, whose 1980 draft 

international criminal code had suggested the negation of the criminal responsibility 

of a person under the age of 18, which is not what was involved here.848 It is also 

submitted that the experts chose a device for effecting proceedings which showed an 

appreciation for the limitations on young people’s capacity which have been 

considered in chapter 3. 

 

 
Bassiouni, mentioned earlier/above in respect of his own earlier 1980 draft proposal for a statute for 
an ICC and specifically excluded liability of children]. 
844 Siracusa Draft p 55, Commentary. 
845 Siracusa Draft p 55 
846 Siracusa Draft p 52, article 33c 1. and 2. 
847 Siracusa Draft p 52, article 33c 1. and 2. 
848 T Roger, S. Clark and Otto Triffterer, ‘Article 26’, in Otto Triffterer (Ed), Commentary on the 
Rome Statute of the International Court: Observers’ Notes, Article by Article (2nd edition Beck/Hart 
2008) 772. Siracusa Draft p 55, Commentary: The experts’ commentary to the Siracusa Draft 
included a list of the required elements substantive criminal law elements required within it, which 
included the element of ‘Age of Responsibility’. 
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The Ad Hoc Committee included the issue of age of responsibility as an item for 

development under the subject of general principles of criminal law in its final report 

of 1995.849 That happened within the 2 sessions of the Preparatory Committee during 

April and August 1996.850  

 

A number of draft texts were compiled and submitted during the April 1996 session 

by State’s delegates containing alternative provisions.851 These involved variations 

of minimum ages of responsibility below 18, at ‘12’, ‘14’, and ‘16’, and systems for 

assessments of capacity by the court within set age ranges.852 At the August 1996 

session alternative proposals were developed under the title ‘Article E’, as referred to 

above, with subtitle ‘Age of responsibility.853  

 

‘Article E’ was included in a compilation of proposals within the 1996 Preparatory 

Committee’s report,854 which was then confirmed as a part of the general principles 

of criminal law at the February 1997 meeting of the Preparatory Committee,855 and 

was then included in the ‘text of a draft convention’ prepared at the inter-sessional 

meeting at Zutphen in January 1998 (Zutphen report); ‘Article E’ was re-labelled 

 
849 Report of the Ad Hoc Committee on the Establishment of an International Criminal Court, United 
Nations General Assembly, Official Records, Fiftieth Session, Supplement No. 22, UN Doc A/50/22, 
(Report of the Ad Hoc Committee) pp 58 to 59. 
850 The Preparatory Committee met at United Nations Headquarters from 25 March to 12 April 1996 
and from 12 to 30 August 1996. Report of the Preparatory Committee on the Establishment of an 
International Criminal Court, Volume I (Proceedings of the Preparatory Committee during March-
April and August 1996), General Assembly Official Records, fifty-first session, supplement no. 22, 
UN Doc A/51/22, (Report of the Preparatory Committee 1996 Volume I), p 1. 
851 Possible elements to be included in a part[IV bis] of the Draft Statute for the ICC, General Rules of 
Criminal Law, Preparatory Committee on the establishment of an International Criminal Court, 
(Compilation of pertinent proposals). 
852 Compilation of pertinent proposals pp 5 and 6: A proposal by Japan suggested that a person under 
14 years is not criminally responsible; a proposal by the Netherlands suggested that ‘A person under 
the age of [twelve, sixteen] is deemed not to know the wrongfulness of his acts or omissions at the 
time stated in the indictment … and shall therefore not be responsible … unless the contrary has been 
proven by the Prosecutor’; the text continued, ‘A person who is deemed due to his age [by the 
Presidency/The Court] not to know the wrongfulness of his acts or omissions … shall not be 
responsible’; a further draft provision misleadingly headed ‘Siracusa draft’ rehearsed the form of text 
of the previously drafted Siracusa draft article 33c, relating to age of responsibility, but substituted the 
age of ‘sixteen’ for the original ‘fourteen’. 
853 Informal Group on General Principles of Criminal Law, Preparatory Committee on the 
Establishment of an International Criminal Court (26 August 1996) UN Doc A/AC.249/CRP. 
(Informal Group draft). 
854 Report of the Preparatory Committee of 1996, Volume II (Compilation of Proposals), (Report of 
the Preparatory Committee 1996 Volume II) 87 and 88. 
855 Decisions taken by the Preparatory Committee at its Session Held from 11 to 21 February 1997, 
Preparatory Committee on the Establishment of an International Criminal Court (12 March 1997) 
A/AC.249/1997/L.5, (February Decisions), pp 23 and 24. 
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there ‘Article 20 [E]’.856 The same provision was taken into the final session of the 

Preparatory Committee, between 16 March and 3 April 1998,857 and was finally 

included in the draft statute, contained in the ‘Draft report of the Preparatory 

Committee’ of 2 April 1998,858 which formed the basis of consideration and 

decisions at the Rome Conference.859 The provision, at this point, became draft 

article 26 in the final draft statute.860  

 

‘Article E’ was a set of two proposals that made up three options for assessing 

capacity and potential for criminal responsibility in children. 

 

Proposal 1, part 1, was an option for a range of minimum ages of responsibility, of 

children at ‘[twelve, thirteen, fourteen, sixteen, eighteen]’, who would be deemed 

‘not to know the wrongfulness of his or her conduct’, and with a bracketed option for 

rebuttal of such lack of responsibility for the prosecutor in the event they could prove 

knowledge of wrongfulness on the part of the accused at the time of the act. 861 

 

Proposal 1, part 2, provided an option of a straight evaluation by the court of the 

maturity of an accused, ‘who is between the age of [sixteen] and [twenty-one]’ at the 

time of the act, in order to determine the accused’s criminal responsibility.862  

 

Proposal 2 allowed for persons ‘aged 13 to 18 years’ at the time of the act to be 

criminally responsible, but their ‘prosecution, trial and sentence and the regime 

 
856 Resolution Adopted by the General Assembly, 52/160. Establishment of an international criminal 
court (28 January 1998) UN Doc A/RES/52/160. (GA Res 52/160): the UNGA asked the Preparatory 
Committee to prepare the text of ‘a draft convention’ on the establishment of an ICC at the inter-
sessional meeting at Zutphen, to include a complete set of draft articles for an overview/working 
document; Report of the Inter-Sessional Meeting from 19 to 30 January 1998 in Zutphen, the 
Netherlands, Preparatory Committee on the Establishment of an International Criminal Court 16 
March – 3 April 1998 (4 February 1998) A/AC.249/1998/L.13 pp 8 and 56. (Zutphen Report). 
857 Text of the Draft Statute for the International Criminal Court, Preparatory Committee on the 
Establishment of an International Criminal Court 16 March to 3 April 1998 (1 April 1998) UN Doc 
A/AC.249/1998/CRP.9. (April 1998 Draft Statute). 
858 Draft report of the Preparatory Committee, Preparatory Committee on the Establishment of an 
International Criminal Court 16 March -3 April 1998 (2 April 1998) UN Doc A/AC.249/1998/L.16. 
(April 1998 Draft report). 
859 Triffterer p 774. 
860 April 1998 Draft report p 52. 
861 Informal Group on General Principles of Criminal Law, Preparatory Committee on the 
Establishment of an International Criminal Court (26 August 1996) A/AC.249/CRP.13 pp 2 and 11. 
(Informal Group draft). 
862 Informal Group draft p 11. 
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under which they serve their sentence’ may attract the application of ‘special 

modalities’.863 

 

These proposals would allow the future court to bring criminal proceedings against 

children. They provide options for a fixed MACR, a linked or unlinked ability of the 

court to assess the child accused’s capacity, a linked ability for a prosecutor to rebut 

a child’s incapacity, and the ability of the court to fix a low MACR at 13, but to 

apply a special, presumably juvenile, system as a result. The evidence of the drafting 

documentation referred to in the above narrative, the content of the proposals, and 

their retention from their creation in 1996 to their presence for consideration and 

examination at the Rome Conference suggests that the drafting jurists were 

following a realistic and legitimate course that corresponded with international law 

norms, that could be effected in a practical way. Proposal 1, part 1 of ‘Article E’ 

does offer an option for an age of responsibility of 18, which would, if chosen, have 

negated the criminal responsibility of children, at least before the ICC.864 However, 

this option was not chosen by the Rome Conference delegates, who chose a no 

jurisdiction clause instead.865  

 

A number of notes follow the proposals, two of which suggest an anticipation that 

proceedings against minors would properly take place before the future court. The 

first questions whether it should be expressly specified that there could or should be 

mitigation of sentence for minors who were found to be mature enough to be 

criminally responsible.866 The second notes the limitations on sentence for children 

under article 37 of the CRC.867 Two further notes to ‘Article E’ are significant in the 

 
863 Informal Group draft p 11 (A point of note is the evaluation period in proposal 1, option 2, of 
between 16 and 21. It is suggested that that may reflect a historic variance amongst views of what was 
‘underage’, reflective of the description emanating from the UNWCC that certain accused in the 
Belsen case were ‘underage’ at the time of their criminal acts).863 
864 See draft article E. 
865 One of the notes also described an observation that ‘many international conventions’, namely the 
ICCPR, the ECHR, and the IACHR ‘prohibit the punishment of minors’; this may refer to the death 
penalty, e.g. article 6.5 ICCPR, but does not negate the principle of penal proceedings against minors. 
866 Informal Group draft p 11. 
867 Informal Group draft p 12. Article 37 CRC, as noted by the Preparatory Committee drafters, lays 
down ‘a series of limitations as regards the applicable penalties, ruling out the death penalty and life 
imprisonment without parole’. Article 37 CRC says considerably more than that. It outlaws, inter alia, 
torture and ill-treatment, capital punishment and imprisonment without possibility of release, arbitrary 
arrest or detention, and upholds children’s basic human rights in the context of justice measures. 
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context of the future deliberations within the Rome Conference.868 The first was a 

comment that different views existed among States as to a specific age of 

responsibility.869 The second concerned a question that had arisen out of the 

proposals, as to whether there should be a fixed age of criminal responsibility or 

whether that fixed age should be a presumptive age with a means of rebutting it; 

which reflects proposal 1, part 1 above. 870 These last two concerns were central to 

the ultimate decision to negate jurisdiction; which helps to explain that the principle 

of penal proceedings against minors in international law was broadly agreed by jurist 

and delegates, but agreeing the detail was the ultimate problem. 

 

At this stage of negotiations and discussions, questions of the level of a minimum 

age of responsibility, and whether and how evaluation of maturity and responsibility 

should be established, remained to be decided within the Preparatory Committee 

proceedings. This is clear from the notes to ‘Article E’, where it is stated both that 

‘[d]ifferent views exist among States as to a specific age of responsibility’, and ‘[t]he 

question arising from the draft proposals was whether an absolute age of 

responsibility should be mandated or whether a presumptive age should be included 

with a means to rebut the presumption’.871 The reflected differences between the 

delegates were as to the level of age of responsibility, and the process of assessing 

responsibility, rather than a limited and discrete issue of non-responsibility of minor 

accused.  

 

The Report of the Preparatory Committee of 1996, which followed the drafting of 

‘Article E’ underlines this. It notes that a need for including a provision ‘setting an 

age limit at which an individual could be regarded as not having the requisite mens 

rea’ was widely supported by delegates, and ‘there was support for various proposals 

to this effect’.872 It is also noted however that ‘[t]he question of what that age should 

be … would require common agreement’;873 something which would be ultimately 

difficult to find.  

 
868 Informal Group draft p 11. 
869 Informal Group draft p 11. 
870 Informal Group draft p 11. 
871 Informal Group draft p 11. 
872 Report of the Preparatory Committee 1996 Vol I pp 45-46 para 201. 
873 Report of the Preparatory Committee 1996 Vol I pp 45-46, para 201. 
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1.3 Disposals for minors 

 

If the jurists who were involved in the drafting process were anticipating that the 

future court would bring penal proceedings against children, they would need to 

provide targeted penal measures for them. The 1994 Draft Statute did not 

specifically provide for the sentencing of juveniles within draft articles 46 on 

sentencing, and 47 on applicable penalties.874 Therefore they needed to amend the 

draft statute to do so. Representatives of Algeria, Egypt, Jordan, Kuwait, Libya, and 

Qatar, put forward proposals for amendments to draft article 47, and, within those, 

stated that consideration should be given to a system of penalties for juveniles.875 

The Algeria et al proposals were notably prefaced with a caution that the principle of 

legality reflected in the maxim, nulla poena sine lege, must be followed, and thus all 

penalties should be specified in the court’s statute; the presence of a system of 

penalties for juveniles was thus necessary because it was expected that it would be 

used. 

 

The development of draft provisions for penalties for minors occurred between the 

August 1996 and December 1997 Preparatory Committee sessions. The proposals 

concerned amendment of draft article 47, the creation of a limited maximum 

sentence of custody for minors, mitigation determinant upon minor status, and 

having regard in sentencing to the rehabilitation of the minor. 

 

In the August 1996 session it was proposed that the maximum sentence for persons 

aged between 13 and 18 years at the time of the facts be no more than 20 years 

imprisonment.876 In addition, the session saw a proposal put forward, relating to 

 
874 See article 46 and 47 of the 1994 Draft Statute: Article 46, labelled sentencing, merely provides for 
an adjournment for a separate sentencing hearing, and article 47, labelled applicable penalties does 
not differentiate between juvenile and adult sentencing, but states that the court will be guided by the 
law of the State of the accused, the State where the offence was committed, or the State that has 
custody of the accused. 
875 Proposal submitted by Algeria, Egypt, Jordan, Kuwait, The Libyan Arab Jamahirya and Qatar for 
Article 47, Preparatory Committee on the Establishment of an International Criminal Court 12 – 30 
August 1996 (23 August 1996) A/AC.249/WP.44, p 2. (Algeria et al proposal). 
876 Informal Group on Penalties, Proposals relating to Article 47 of the Statute of an International 
Criminal Court, Preparatory Committee on the Establishment of an International Criminal Court 25 
March – 12 April 1996 12 August – 30 August 1996 (27 August 1996) A/AC.249/CRP13/Add.1, 
(Informal Group on Penalties), p 2 and p 2, sub-para 3; The proposed cap on sentence for minors was 
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mitigation of sentence, which suggested that sentences should reflect the severity of 

the crime and degree of responsibility; to do that, it was suggested, particular factors, 

including the ‘age’ of the accused should be taken into account.877 Mitigation 

because of age is particularly material in the case of minors. These two draft 

provisions were included in the session’s proposals, which were then taken forward 

to the August and December 1997 Preparatory Committee sessions.878  

 

The December 1997 session confirmed the August 1996 proposals for maximum 

custodial sentences for minors of not more than 20 years’ custody, and for mitigation 

of sentence to take account of the age of the accused; and also added a provision on 

10 December 1997 that, when sentencing a minor, the court should ensure their 

rehabilitation.879 

 

These proposed provisions went forward both to the Zutphen report and to the last 

Preparatory Committee session in March 1998, and then to the Rome Conference. 

However, the draft document of 10 December 1997 that introduced the rehabilitation 

of minors clause, referred to just above, also contained a note that provided an 

alternative approach to accommodating penal proceedings against minors, to that 

which was apparent thus far from the drafting developments. The note recorded 

additional proposals that, it was suggested, should be considered in the context of 

 
dependent on the circumstances of the case and the personality of the minor concerned; thus minors 
might still be sentenced to a maximum determinative sentence of 30 years, or custody for life. 
877 Informal Group on Penalties pp 3 and 4, ‘…new paragraph on aggravating and mitigating 
circumstances’. 
878 Report of the Preparatory Committee 1996 Vol I p 63 (PC Report 1996 I); Report of the 
Preparatory Committee 1996 Vol II pp 227-231 (PC Report 1996 II); Decisions Taken by the 
Preparatory Committee at its Session Held From 1 to 12 December 1997, Preparatory Committee on 
the Establishment of an International Criminal Court 1-12 December 1997 (12 December 1997) 
A/AC.249/1997/L.9. (Decisions of December Session 1997). 
879 “Rolling text” 1.12.1997, Penalties, (Rolling text); i.e. ‘…[In the case of a person aged 13 to 18 
years at the time of the facts, a sentence of no more than 20 years, unless the Court decides otherwise 
for specific reasons.]’ and with age and education as mitigating factors. Penalties, ILC draft articles 
46(2) and 47 – Applicable penalties (and related issues), Preparatory Committee on the Establishment 
of an International Criminal Court 1-12 December 1997 (2 December 1997) Working Group on 
Penalties, A/AC.249/1997/WG.6/CRP.1, (WG Penalties); Penalties, Preparatory Committee on the 
Establishment of an International Criminal Court 1-12 December 1997, Working Group on Penalties 
(10 December 1997) A/AC.249/1997/WG.6/CRP.4, (Penalties 2): ‘[In the case of a convicted person 
under the age of 18 years at the time of the commission of the crime, a specified term of 
imprisonment of no more than 20 years]; [When imposing a penalty on a person under the age of 18 
years [at the time of the commission of the crime] the Court shall determine the appropriate measures 
to ensure the rehabilitation of the offender]’; Paragraph 1 penalties, p 3. 
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either age of responsibility or jurisdiction.880 There were two proposals.881 In the first 

the Court should have no jurisdiction over those under the age of 18 years at the time 

of commission of a crime which would otherwise come within the jurisdiction of the 

Court.882 The proposal was for a denial of jurisdiction to children; as article 26 was 

finally agreed. 

 

This first proposal in the notes of the 10 December document on penalties links to 

comments made by Clark and Triffterer, who suggest that, at the December 1997 

session, a jurisdictional approach to the issue of penal proceedings against minors 

was pursued by the Working Group on Penalties.883 They explain that Argentina and 

Samoa proposed a jurisdictional solution to an intractable debate over a lack of 

agreement, in the Preparatory Committee, over the proposals for the provisions for 

age of responsibility.884 They are almost certainly referring to the content of the 10 

December 1997 document notes.885 What they refer to as an intractable debate would 

seem to refer to two of the notes recorded under the text of ‘Article E’ on age of 

responsibility, written within the August 1996 Preparatory Committee session, 

firstly, ‘[d]ifferent views exist among States as to a specific age of responsibility’, 

and, secondly,‘[t]he question arising from the draft proposals was whether an 

absolute age of responsibility should be mandated or whether a presumptive age 

should be included with a means to rebut the presumption’;886 and also to replication 

of those comments within the 1996 Preparatory Committee report compilation of 

proposals.887 

 

It seems that the first proposal in the notes to the 10 December 1997 document, 

recording a denial of jurisdiction over persons under 18, was suggested in order to be 

 
880 Penalties, Preparatory Committee on the Establishment of an International Criminal Court 1-12 
December 1997, Working Group on Penalties, A/AC.249/1997/WG.6/CRP.4, (Penalties 2);  
Penalties 2: ‘The following proposals were made which should either be treated under age of 
responsibility or the jurisdiction of the Court:’. 
881 Penalties 2. 
882 Penalties 2. 
883 Clark and Triffterer p 773. 
884 Clark and Triffterer p 773. 
885 Clark and Triffterer p 773 and Penalties 2. 
886 Informal Group draft p 11. 
887 PC Report 1996 II p 87. 
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able to avoid disagreement amongst delegates on the alternative proposals relating to 

the mechanics of the operating process for an age of responsibility.  

 

However, the second proposal in the notes to the 10 December 1997 document 

makes the suggestion that even within a situation where jurisdiction over minors was 

generally denied, ‘under exceptional circumstances’, the court might exercise 

jurisdiction over a person aged between 16 and 18 years, so long as they were 

capable of understanding the unlawfulness of their conduct at the time the crime was 

committed.888 Thus the court would still retain its jurisdiction in fact, as it would 

retain its discretion. It is important to note, that documentation evidencing the 

Preparatory Committee process demonstrates disagreement amongst some delegates 

about what age of responsibility should be chosen, and the mechanics of how the 

provision should be applied once the age was chosen. The proposed option for a 

complete negation of jurisdiction by the court was only a response to that, rather than 

any principled objection to the trial of juveniles.  

 

The December 1997 proposals for penalties for minors, together with the attached 

notes of 10 December 1997, went forward into the draft statute within the Zutphen 

report of January 1998, and then into the final session of the Preparatory Committee, 

held between 16 March and 3 April 1998.889 The proposals then went forward in the 

same form into the final draft statute, which was agreed at the final Preparatory 

Committee session, and which formed the basis for consideration at the Rome 

Conference.890 The provisions became part of draft article 75, and the principle that 

age may mitigate sentence became part of the notes within draft article 77.891 

 
888 Penalties 2; Clark and Triffterer p 774: Clark and Triffterer suggest this was proposed by States 
delegates which preferred to keep the possibility of prosecuting minors alive in this part of the Statute. 
889 Report of the Inter-Sessional Meeting from 19 to 30 January 1998 in Zutphen, the Netherlands, 
Preparatory Committee on the Establishment of an International Criminal Court 16 March – 3 April 
1998 (4 February 1998) A/AC.249/1998/L.13 pp 8, 126-128. (Zutphen Report): the main body of the 
proposals went into draft article 68[A], whilst the principles of mitigation were contained in the notes 
section of draft article ‘70 BCE’ Determination of the sentence; an ‘N.B’ follows the penalty 
provisions for minors in draft article 68[A], suggesting that the 2 paragraphs be ‘harmonized with 
article 20[E] (Age of responsibility)’; Text of the Draft Statute for the International Criminal Court, 
Preparatory Committee on the Establishment of an International Criminal Court 16 March to 3 April 
1998 (1 April 1998) A/AC.249/1998/CRP.9. (April 1998 Draft Statute). 
890 Draft report of the Preparatory Committee, Preparatory Committee on the Establishment of an 
International Criminal Court 16 March -3 April 1998 (2 April 1998) A/AC.249/1998/L.16. (April 
1998 Draft report); Clark and Triffterer p 774. 
891 April 1998 Draft report pp 119 to 120. 
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1.4 The Rome Conference 

 

The drafting and negotiating process that took place between 1995 and April 1998 

produced three particular sets of provisions, which were material to the prosecution 

of minors, for consideration within the decision-making process of the Rome 

Conference; these dealt with protection of the accused, age of responsibility, and 

determination of sentence. The provisions became draft articles 68, 26 and 75 of the 

Final Draft statute by April 1998.892 Draft article 68 provided for mandatory in 

camera hearings if requested by minor accused.893 Draft article 26 provided options 

for a fixed MACR, a linked or unlinked ability of the court to assess the child 

accused’s capacity, a linked ability for a prosecutor to rebut a child’s incapacity, and 

the ability of the court to fix a low MACR at 13 with a linked special, juvenile 

system.894 Draft article 75 provided for maximum custodial sentences for minors of 

not more than 20 years’ custody, for the court to ensure the convicted child’s 

rehabilitation, and, contained within the notes of article 77, provision for mitigation 

of sentence in taking account of the age of the accused.895  

 

 
892 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, Rome, 15 June – 17 July 1998, Report of the Preparatory Committee on 
the Establishment of an International Criminal Court, Part one: Draft Statute for the International 
Criminal Court (Final Draft statute). 
893 Final Draft Statute, article 68: ‘… the Court may to that end conduct closed proceedings or allow 
the presentation of evidence by electronic or other special means. [In camera hearings are mandatory 
when they are requested by an accused who was a minor at the time of the commission of the acts 
…]’. 
894 ICC draft statute p 52 art 26 proposal 1 para 1: ‘A person under the age of [twelve, thirteen, 
fourteen, sixteen, eighteen] at the time of the commission of a crime [shall be deemed not to know the 
wrongfulness of his or her conduct and] shall not be criminally responsible under this Statute [, unless 
the Prosecutor proves that the person knew the wrongfulness of his or her conduct at that time]’; 
proposal 1 para 2: ‘A person who is between the age of [sixteen] and [twenty-one] at the time of the 
[alleged] commission of a crime shall be evaluated [by the Court] as to his or her maturity to 
determine whether the person is responsible under this Statute’; proposal 2: ‘Persons aged 13 to 18 
years at the time of the facts shall be criminally responsible but their prosecution, trial and sentence 
and the regime under which they serve their sentence may give rise to the application of special 
modalities specified in the Statute’. 
895 Final Draft Statute, article 75(a), penultimate paragraph in brackets: ‘The Court may impose on a 
person convicted under this Statute … In the case of a convicted person under the age of 18 years at 
the time of the commission of the crime, a specified term of imprisonment of no more than 20 years’; 
last paragraph in brackets: ‘When imposing a penalty on a person under the age of eighteen years [at 
the time of the commission of the crime], the Court shall determine the appropriate measure to ensure 
the rehabilitation of the offender]’; notes to article 77 Final Draft Statute: ‘It may be impossible to 
foresee all of the relevant aggravating and mitigating circumstances at this stage … Among the 
factors suggested … as having relevance were: … the age of the convicted person’; Final Draft 
Statute, article 75(a). 
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Articles 26 and 75 were expressly linked to each other for purposes of consideration 

at the Rome Conference.896 Within the notes to draft article 75 there remained the 

proposals, referred to above, that provided for an avoidance of the future court’s 

jurisdiction over minor accused.897 At this point however this material had been 

drafted with the anticipation that it would provide for the inclusion of persons under 

18 as accused within the future court’s proceedings. It is submitted that this, in itself, 

offers an insight into the understanding of international law on the part of the jurists 

involved in the drafting process; that they understood it to be acceptable in 

international law to prosecute children before an international court. 

 

The Preparatory Committee had made progress by April 1998 in providing a set of 

options, firstly, which addressed the determination of capacity in children, sufficient 

for them to be criminally responsible, and, secondly, which provided a separate 

approach for sentencing for adults and minors. The practical difficulty, pointed out in 

the 1996 Preparatory Committee report, was that, even though there was support for 

the various proposals, choosing the actual structure for such penal proceedings 

would require common agreement.898  

 

This part of the chapter will look at why the path to avoid jurisdiction was taken by 

the delegates at the Rome Conference,899 rather than accepting a structure with 

which to operate juvenile justice before the future court, and how that decision was 

framed in the context of international criminal law respecting children.  

 

The Rome Conference took place between 15 June and 17 July 1998. On 16 June 

1998 draft article 26 was discussed within the 1st and 2nd meetings of the ‘Committee 

of the Whole’.900 As a result of that discussion, the chairman, Philippe Kirsch, 

highlighted a problem, in that there was ‘a wide diversity in State practice with 

regard to age of criminal responsibility and in delegations’ preferences, regarding 

 
896 In the text of each draft article there is an ‘N.B.’ that cross refers to the other. 
897 Final Draft Statute article 75. 
898 PC Report 1996 I  
899 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court (Rome Conference). 
900 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, United Nations, Rome 15-17 July 1998, Official Records Volume II, 
Summary records of the plenary meetings and of the meetings of the Whole, A/CONF.183/13(Vol.II) 
pp 131 to 141. (Official Records Vol II): chaired by Philippe Kirsch of Canada. 
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article 26’. He signalled, as a possible alternative, that there had been support during 

the meeting for the proposal to exclude persons under 18 from the jurisdiction of the 

future court.901 That reflected the fact that just over half of the delegates within the 

meetings (22 out of 41)902 favoured the jurisdictional compromise. At the end of the 

meeting, he and the Committee referred draft article 26 to the Working Group on 

general principles of criminal law, which held discussions from 17 to 19 June 1998; 

the Working Group then transmitted a substituted draft ‘article X’ back to the 

Committee of the Whole in the place of ‘former article 26’.903 The new ‘article X’ 

was taken, almost wholly, from the note to the 10 December 1997 draft penalties 

clause, and negated jurisdiction of the future court over minors.904 It was labelled 

with a new provisional title, ‘Non-jurisdiction over minors’, and stated ‘The Court 

shall have no jurisdiction over persons who were under the age of eighteen at the 

time of the alleged commission of a crime’.905 This draft provision was almost 

identical to the wording of the final, and present, article 26.906 The Committee of the 

Whole agreed the new wording of the draft provision on 19 June, and referred it to 

the Drafting Committee for inclusion in the final statute on 22 June 1998.907 

 

The discussions amongst delegates, at both meetings of the Committee of the Whole, 

on the afternoon of 16 June 1998, are of assistance in distilling the division of views 

on the issue of penal proceedings against minor accused.908  

 

 
901 Official Records Vol II p 141. 
902 The writer counted the delegates and their positions, and arrived at the following figures for the 
positions of the delegates: no prosecution before 18/age of criminal responsibility at 18 – 6; 
prosecution below 18 with an age of responsibility – 10; those favouring the jurisdictional pragmatic 
compromise – 22; with one delegate and the chairman not giving a view. 
903 Official Records Vol III p 253; United Nations Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court, Rome, Italy 15 June-17 July 1998, Committee of 
the Whole Working Group on General Principles of Criminal Law, Report of the Working Group on 
General Principles of Criminal Law (18 June 1998) UN Doc A/CONF.183/C.1/WGGP/L. 
904 Official Records Vol III p 255; the December 1997 note had proposed this clause: ‘The Court shall 
have no jurisdiction over those who were under the age of 18 years at the time they are alleged to 
have committed a crime which would otherwise come within the jurisdiction of the Court’. 
905 Official Records Vol III p 255. 
906 Article 26 ICC Statute: ‘The Court shall have no jurisdiction over any person who was under the 
age of 18 at the time of the alleged commission of a crime’. 
907 Official Records Vol II pp 192 and 193. 
908 Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 
Official Records Volume II, United Nations Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court, Rome 15-17 July 1998, A/CONF.183/13(Vol.II) 
138 to 141. (Official Records Vol II). 
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‘Mr Saland’, the ‘Coordinator’ of the committee, introduced the issue of draft article 

26 during the 1st meeting on 6 June as a ‘difficult issue’, and suggested the 

possibility of dealing with the article as a jurisdictional, rather than as a 

responsibility issue.909 That is an important difference. He also suggested that the 

article might require ‘political guidance’, which may have implied the need for a 

pragmatic approach to it.910 Before open discussion took place on the article in the 

2nd meeting of 6 June, Saland set out the apparent difficulties in the way of the draft 

provision.911 He suggested that the issue was complicated by the variations in 

systems of differing ages of criminal responsibility, and differing systems of 

determination of capacity.912 He then again turned to the option of the ‘jurisdictional’ 

approach, with the purpose of ‘leaving national legal systems intact’.913 So, to avoid 

choosing between competing options of differing ages of responsibility, and the 

mechanics of deciding upon individual responsibility, Saland was proposing a 

negation of jurisdiction of the court over minors, leaving national jurisdictions to 

proceed against them for crimes that would be otherwise dealt with by the court. 

That is what he meant by referring to it as a jurisdictional point rather than a 

responsibility issue. 

 

The delegates were asked to indicate their preferences for the form of article 26.914 

They split into groups of 3, namely, delegates who supported an age of responsibility 

at 18, delegates who supported the criminal responsibility of children and the 

operation of an age of responsibility consistent with that, and delegates who 

supported the pragmatic position of excluding jurisdiction over persons under the 

age of 18 at the time of the offence.915 As stated above, delegates who favoured the 

jurisdictional pragmatic approach overwhelmingly outweighed those holding the 

other two positions; of the rest, delegates favouring the pursuance of penal 

proceedings against minors outweighed those favouring no such proceedings before 

18.916  

 
909 Official Records Vol II p 132. 
910 Official Records Vol II p 133. 
911 Official Records Vol II p 138. 
912 Official Records Vol II pp138 and 139. 
913 Official Records Vol II p 139. 
914 Official Records Vol II p 139. 
915 Official Records Vol II pp 139 to 141. 
916 The writer counted the delegates and their positions, and arrived at the following figures for the 
positions of the delegates: no prosecution before 18/age of criminal responsibility at 18 – 6; 
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The view of those favouring a minimum age of responsibility of 18 coalesced in 

following the lead of their own State jurisdictions.917 The argument was also made 

that that persons under the age of 18 would be acting on the direction of adults, who 

would be most responsible.918 It is submitted that it is correct to point to the greater 

responsibility of adult superiors, especially in the context of the operation of armed 

groups, yet, under general principles of criminal law, the greater responsibility of 

one co-perpetrator does not negate the lesser responsibility of another. The views of 

the delegates of Madagascar, Korea and Iran are particularly valuable, as, although 

those delegates supported an age of responsibility of 18, they nonetheless also 

supported a process for addressing the actions of minors possessing a degree of 

responsibility for their actions through a bespoke juvenile justice system.919 Such an 

approach, it is submitted, underpins the principle which exists under international 

law, that penal proceedings may be taken against minors, subject to the safeguards 

provided by international law. 

 

Those favouring criminal responsibility coalesced under a recognition that minors 

were involved in the commission of atrocities, and the situation needed to be 

addressed; it could be addressed by the creation of a structured justice system with 

 
prosecution below 18 with an age of responsibility – 10; those favouring the jurisdictional pragmatic 
compromise – 22; with one delegate and the chairman not giving a view. 
917 Official Records Vol II pp 139 to 141: Mr Vergne Saboia of Brazil said his delegation was in 
favour of a minimum age of 18 ‘in view of Brazilian legislation’; Mr Kerma of Algeria also supported 
an age of responsibility of 18 as that was the position ‘in his country’. 
918 Official Records Vol II pp 139 to 141: Mr Onwonga of Kenya supported the age of 18 ‘the age 
fixed’ because persons below that age ‘might not be acting with full intent and might be under the 
influence of others, who should be held responsible’; Mr Al-Jabry of Oman said that ‘although it was 
true that children were engaged in military activities and use was made of them to commit war crimes, 
it was those who had command over them who should be responsible for such acts’. 
919 Official Records Vol II pp 139 to 141: Mr Imbiki of Madagascar, Mr Choi Tae-hyun of Korea, and 
Mr Shariat Bagheri of Iran held hybrid positions on the issue. Mr Imbiki (Madagascar) considered 
that 18 years should be the age of responsibility ‘meaning absolute responsibility’, but, below that age 
he suggested a more nuanced position, namely ‘between the ages of 16 and 18 a perpetrator could be 
considered as having either “absolute” irresponsibility (and hence not being liable for prosecution) or 
“relative” irresponsibility, meaning that it was for the Prosecutor to assess whether the alleged 
perpetrator was able to understand the implications of the crime committed and therefore liable to 
prosecution’. Mr Choi Tae-hyun (Korea) thought that the age of criminal responsibility should be 18, 
but considered that ‘some procedure was needed in the case of crimes committed by minors under the 
age of 18, different from the procedures applied to adult criminals’ [and supported the Israeli 
delegation position which I set out below]. Mr Shariat Bagheri (Iran) was in favour of establishing the 
age of 18 as the age of criminal responsibility, but was also in favour ‘in exceptional circumstances’ 
of the Court having competence ‘to punish persons aged between 15 and 18 who were aware that their 
behaviour was wrongful’. 
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an age span within which to judge individual capacity, a trial process for establishing 

the individual responsibility of the accused children, and the availability of a variety 

of child-centred disposals linked to child based principles of mitigation.920  There 

was concern that not addressing the accountability of children who committed 

atrocities would allow its proliferation.921 The comments of the Austrian delegate 

were representative of this opinion. Ms Gartner said that ‘her delegation had 

difficulties with the concept of 18 years as the age of responsibility, and that 

treatment of the issue as a jurisdictional matter did not help much’; she suggested 

that ‘[m]any of the crimes in question were committed by persons under the age of 

18’, and that her delegation ‘would favour establishing the age of criminal 

responsibility at 16, with a rebuttable presumption as to the maturity of those 

concerned for persons between 16 and 18’.922 This shows what could have, fairly 

easily, been put into effect.  

 

The jurisdictional compromise raised for consideration by Mr Saland was strongly 

supported by Elizabeth Wilmshurst of the UK delegation.923 She proposed ‘simply’ 

that the Court ‘should have no jurisdiction over persons under the age of 18 at the 

time of the alleged commission of a crime’; that, she suggested, would not prejudice 

 
920 Official Records Vol II pp 139 to 141: Mr Koffi of Côte d’Ivoire expressed a preference for an age 
span, as he was aware that ‘children – some very young – were sometimes used for activities covered 
by the Statute’; he favoured responsibility between 13 and 18 with special modalities for trial process 
and disposal. Ms Gartner of Austria said that ‘her delegation had difficulties with the concept of 18 
years as the age of responsibility, and that treatment of the issue as a jurisdictional matter did not help 
much’; she suggested that ‘[m]any of the crimes in question were committed by persons under the age 
of 18’, and that her delegation ‘would favour establishing the age of criminal responsibility at 16, with 
a rebuttable presumption as to the maturity of those concerned for persons between 16 and 18’. Ms 
Suchar of Israel said that ‘a distinction needed to be drawn between responsibility and sentencing’, 
that ‘[y]oung people aged 16 were well aware of the wrongfulness of the kinds of crime in question, 
and the age of responsibility should therefore be 16’; young people ‘between the ages of 16 and 18’ 
however ‘should be subject to more lenient penalties’ than those imposed upon adults. Mr Harris of 
the United States shared Austria’s concern about excluding younger offenders from the jurisdiction of 
the Court ‘because of recent experience showing to what extent young people were involved in 
committing the serious crimes covered by the statute’; there were practical reasons to prosecute 
‘lower-level persons’ in the process of ‘seeking out those who had directed and orchestrated the 
atrocities’. Mr Niyomrerks of Thailand suggested that ‘maturity could vary from one person to 
another, and that whoever committed a serious crime under the jurisdiction of the Court should be 
convicted and sentenced’, but with special consideration and mitigation being accorded in the case of 
a minor. 
921 Official Records Vol II pp 139 to 141: Mr Sadi of Jordan suggested that ‘[given the number of 
people under 18 being recruited or forced into military service in many countries and the mass 
murders being committed by them, saying that they were not accountable could open the door to 
abuse’. 
922 Official Records Vol II p 139. 
923 Official Records Vol II p 139. 
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any State’s position with regard to the age of responsibility.924 Criminally 

responsible minors could still be prosecuted for international crimes, but within 

domestic jurisdictions, according to the practice of their particular juvenile justice 

systems. Further views of the delegates coalesced into the conclusion that this 

compromise solution would circumvent the future court addressing problematic 

issues, namely, the choosing of an age of criminal responsibility,925 adopting a 

process to gauge the attainment of capacity in minors,926 introducing special 

procedural safeguards in accordance with the Convention on the Rights of the 

Child,927 and the setting up of a separate machinery within the ICC for dealing with 

juveniles.928 It was also suggested that the future court’s jurisdiction needed to be 

targeted at the most important crimes, suggesting that children would not be 

connected with those.929 A majority of the same issues were negotiated over, and 

then encoded, within the Statute for the SCSL, over a period of about 6 months, 

beginning in August 2000; the negotiation then was between the UNSG and the 

UNSC over months, rather than between 41 States’ delegates seeking to come to a 

conclusion within a matter of days.930 Pragmatism won at Rome. 

 

 
924 Official Records Vol II p 139. 
925 Official Records Vol II pp 139 to 141: Mr Guariglia of Argentina said that the exclusion of persons 
under the age of 18 from the Court’s jurisdiction ‘would be a practical way of resolving the 
difficulties that had arisen in the Preparatory Committee [namely disagreement over what age of 
responsibility to apply]. 
926 Official Records Vol II pp 139 to 141: Mr Al-Sheikh of Syria was of the view that if the Court had 
no jurisdiction over persons under 18, ‘[t]he Prosecutor would then not need to prove that persons 
under 18 were aware of the implications of their acts’. 
927 Official Records Vol II pp 139 to 141: Mr Kambovski of Macedonia was concerned of the need, 
‘if the Court’s jurisdiction over minors was accepted, to include many special substantive and 
procedural provisions in the Statute, in accordance with the Convention on the Rights of the Child and 
other international instruments’. 
928 Official Records Vol II pp 139 to 141: Mr Slade of Samoa did not consider that ‘the Court would 
be equipped to deal with children’. Ms Wong of New Zealand suggested that it was inappropriate for 
the court to have jurisdiction over minors, ‘which would require provision for a separate juvenile 
justice system under the Statute’. Mr Strohmeyer of Germany also considered that the Court ‘was not 
fully equipped to deal with juvenile offenders.928 Mr Otermin of Uruguy considered that the criminal 
activities of minors ‘should not fall within the jurisdiction of the Court but should be left to national 
jurisdiction and legislation’. Official Records Vol II; Triffterer and Clark p 774: Triffterer notes the 
fear amongst delegates at the Rome Conference that prosecuting minors would require the provision 
of a special regime, which would not, in their view, have been a good use of the ICC’s limited funds. 
929 Official Records Vol II pp 139 to 141: Mr Corthout of Belgium said that ‘the Court’s jurisdiction 
must be confined to the most essential and important crimes, which would probably not be committed 
by children’. 
930 The process of negotiations for the Statute for the SCSL between August 2000 and January 2001. 
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Mr Hamdan, the Lebanese delegate, encapsulated the nature and effect of the 

jurisdictional compromise.931 He said that ‘[t]he Court’s absence of jurisdiction over 

minors would not affect the responsibility of juvenile offenders under national 

legislation. The question of responsibility was distinct from that of the jurisdiction of 

the Court.932 This, it is submitted is entirely correct; the negation of jurisdiction over 

minors, or over minors at the time of the alleged crime, removed children from the 

purview of the future court, but not from responsibility for offences perpetrated by 

them which might be answerable before their own domestic jurisdictions. 

 

Clark and Triffterer confirm this: ‘[o]nly the jurisdiction of the ICC is excluded’, and 

‘criminal responsibility should not be excluded for persons under eighteen in general 

… [i]t ‘cannot be assumed … that persons under eighteen are not responsible for 

crimes under international law in general … [q]uite the opposite’, minors are 

responsible, ‘for crimes for which the ICC has jurisdiction … before national courts 

under the principle of universality and insofar as national law provides for such a 

jurisdiction over minors’.933 

 

Thus the negation of jurisdiction of the ICC over minor accused does not affect the 

liability of minors before their national jurisdictions, for international crimes, if their 

national domestic legislature has legislated for national jurisdiction over those 

crimes. International law allows for the bringing of penal proceedings against 

minors, and the ICC’s denial of jurisdiction over minors does not of itself translate 

into a principle of international law. Arguments for that, based upon the ICC 

jurisdictional position, such as those of some NGOs referred to later, made in the 

course of the process to draft a statute for the SCSL, and to that extent the comments 

of Radhika Coomaraswamy, also referred to later, are misconceived. 

  

 
931 Official Records Vol II p 141. 
932 Official Records Vol II p 141. 
933 Triffterer and Clark p 777; As Cassese et al said, ‘the ICC Statute embraces a set of rules only 
applicable by the ICC itself’, ‘international criminal courts are set up to perform specific tasks’ and 
are invested, like any other international organisation, with particular tasks entrusted to them. Whilst 
the ICC Statute can be, and is, incorporated into the laws of the States that are parties to the Rome 
Treaty, the terms of article 26 do not translate into a rule operated within the criminal jurisdictions of 
those States [pp 10 and 11].  
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2. Penal proceedings against children in international law: IHL, ICL and IHRL 

 

Are penal proceedings against children legitimate in international law? There is no 

doubt that provisions within IHL instruments contain penal provisions that apply to 

minors. The Geneva Conventions of 1949934 (GC I to IV) and AP I and II935 provide 

both for penal sanctions for violations and also for connected fair trial protections. 

Certain of these anticipate penal proceedings against minors. 

 

Geneva Convention III (GC III) regulates the treatment of prisoners of war.936 A 

captured combatant in an international armed conflict, under article 4 of GC III, 

becomes a prisoner of war.937 There is no age provision in GC III to prevent a child 

meeting the definition of a combatant, thus a child may attract the provisions of the 

Convention.938 Captured child combatants will be subject to articles 82 to 108 of GC 

 
934 Geneva Conventions I to VI of 1949: Geneva Convention I for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field (Geneva Convention I); Geneva Convention II 
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces 
at Sea (Geneva Convention II); Geneva Convention III Relative to the Treatment of Prisoners of War 
(Geneva Convention III); Geneva Convention IV Relative to the Protection of Civilian Persons in 
Time of War (Geneva Convention IV). 
935 Additional Protocols I and II. 
936 Geneva Convention III relative to the treatment of prisoners of war. 
937 Geneva Convention III, article 4; in fact, the definition of a prisoner of war within article 4 of 
Geneva Convention III has become a part of the definition of a combatant. 
938 Geneva Convention III, article 4. If you work through the requirements of article 4 of GC III, the 
logic of the provision follows in this way: if a child belongs to the armed forces of a party to an armed 
conflict, or to a militia or volunteer corps attached to those armed forces, and carries arms openly and 
wears a fixed, distinctive sign (Geneva Convention III, article 4.(2)), or, without having a distinctive 
sign, carries arms openly in deployment before, and during, an attack (Additional Protocol I, article 
44.3; and D. Fleck ed., The Handbook of International Humanitarian Law ( 2nd edition, Oxford 
University Press 2008) paras 304 to 313 (confirmed as the same reference within the third edition, 
Oxford University Press, 2013, and 2013 edition checked against subsequent references – ‘Fleck’)), 
the child will be entitled to combatant status (Geneva Convention III, article 4.(1) and article 4.(2)). 
You can delve further into article 4 to anticipate a more spontaneous form of participation in a 
conflict; if the child were part of a ‘levé en masse’(a levé en masse is a spontaneous uprising of 
civilians against an attacking enemy force), he or she would also attract combatant status (Geneva 
Convention III, article 4.(6)). 
Article 77 of Additional Protocol I to the 4 Geneva Conventions discourages the use of children 
below the age of fifteen in hostilities, but does not take away prisoner of war status from a captured 
child combatant: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to 
the Protection of Victims of International Armed Conflicts (Additional Protocol I), article 77.2 and 
77.3: ‘The Parties to the conflict shall take all feasible measures in order that children who have not 
attained the age of fifteen years do not take a direct part in hostilities and, in particular, they shall 
refrain from recruiting them into their armed forces. In recruiting among those persons who have 
attained the age of fifteen years but who have not attained the age of eighteen years the Parties to the 
conflict shall endeavour to give priority to the oldest … If, in exceptional cases, despite the provisions 
of paragraph 2, children who have not attained the age of fifteen years take a direct part in hostilities 
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III, which provide both for penal sanctions for, and due process protections for, 

crimes committed prior to capture.939 Article 82 itself states that a prisoner of war 

shall be subject to the laws and regulations of the party to the conflict detaining 

them; if a child combatant breached those laws they could face prosecution under 

them, with the benefit of the various protections available under GC III.940 

 

Article 75 (2) of AP I sets out a list of criminal acts, prohibited under the protocol, 

that may be committed by persons, including child combatants, who are ‘in the 

power of a Party to the conflict’; these include murder, torture, mutilation, outrages 

upon personal dignity, and indecent assault.941 In addition, Article 75.7 provides for 

 
and fall into the power of an adverse Party, they shall continue to benefit from the special protection 
accorded by this Article, whether or not they are prisoners of war’. 
939 Geneva Convention III, chapter III, ‘Penal and Disciplinary sanctions’: I. general provisions for 
trial and sentence of prisoners of war; II. disciplinary sanctions for infractions whilst a prisoner and 
for escape; III. ‘juridical’ proceedings, provisions for trial and sentencing for more serious offences.  
940 Geneva Convention III article 82: ‘A prisoner of war shall be subject to the laws, regulations and 
orders in force in the armed forces of the Detaining Power; the Detaining Power shall be justified in 
taking judicial or disciplinary measures in respect of any offence committed by a prisoner of war 
against such laws’. Article 85 of Geneva Convention III (contained in chapter III, part I) states: 
‘Prisoners of war prosecuted under the laws of the Detaining Power for acts committed prior to 
capture shall retain, even if convicted, the benefits of [Geneva Convention III]’. 
941 Additional Protocol I, article 75.2: ‘The following acts are and shall remain prohibited at any time 
and in any place whatsoever, whether committed by civilian or by military agents: (a) violence to the 
life, health, or physical or mental well-being of persons, in particular: (i) murder; (ii) torture of all 
kinds, whether physical or mental; 9iii) corporal punishment; and (vi) mutilation; (b) outrages upon 
personal dignity, in particular humiliating and degrading treatment, enforced prostitution and any 
form of indecent assault; (c) the taking of hostages; (d) collective punishments; and € threats to 
commit any of the foregoing acts’. These last mentioned crimes reflect violations of common article 3 
of the 1949 Geneva Conventions which are considered to constitute war crimes, as indeed are serious 
breaches of the provisions of the Additional Protocols themselves: Article 3 common to Geneva 
Conventions I to IV (common article 3): In the case of armed conflict not of an international character 
occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following provisions: (1) Persons taking no active part in the 
hostilities, including members of armed forces who have laid down their arms and those placed hors 
de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. To this end, the following acts are and shall remain prohibited at 
any time and in any place whatsoever with respect to the above-mentioned persons: (a) violence to 
life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of 
hostages; (c) outrages upon personal dignity, in particular humiliating and degrading treatment; (d) 
the passing of sentences and the carrying out of executions without previous judgment pronounced by 
a regularly constituted court, affording all the judicial guarantees which are recognised by civilized 
peoples… . Reference article 8.2 of the statute of the international criminal court, in particular 8.2(c), 
and see also paragraph 88 of Tadic 1: quoting the submission of the ‘American delegate’ at the 
Security Council debates following the adoption of the ICTY statute, “...it is understood that the ‘laws 
or customs of war’ ... include all obligations under international humanitarian law agreements in force 
in the territory of the former Yugoslavia at the time the acts were committed, including common 
article 3 of the 1949 Geneva Conventions, and the 1977 Additional Protocols to these Conventions’. 
See also the ICTR statute, article 1, and article 4, ‘Violations of Article 3 common to the Geneva 
Conventions and of Additional Protocol II’. 
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the trial of persons for war crimes and crimes against humanity.942 Trial and 

punishment for all of these alleged violations would be governed by the 

fundamental, and fair trial, guarantees contained in article 75.943 Where such 

criminal offences are ‘related to the armed conflict’, as war crimes and crimes 

against humanity would be likely to be, Article 75.4 and 7 provide discreet 

protections for persons facing them, and article 77.5 prohibits the death penalty 

being imposed upon a person under the age of 18 at the time of the offence. This 

latter protection particularly anticipates the perpetration of crimes by child 

combatants and consequent trial under the fair trial protections of AP I. 

 

All four GCs bestow a universal duty on States to punish (or extradite persons for) 

grave breaches. 944 Grave breaches are defined in each of the GCs,945 and in AP I.946 

They are acts committed against protected persons under the respective GCs, 

 
942 Additional Protocol I, article 75.7: ‘In order to avoid any doubt concerning the prosecution and 
trial of persons accused of war crimes or crimes against humanity, the following principles shall 
apply: (a) persons who are accused of such crimes should be submitted for the purpose of prosecution 
and trial in accordance with the applicable rules of international law’. 
943 As there is no provision to state otherwise. The fair trial guarantees found particularly in article 75 
4. 
944 Geneva Convention I, articles 49 to 52; Geneva Convention II, articles 50 to 53; Geneva 
Convention III, articles 129 to 132; Geneva Convention IV, articles 146 to 149.The grave breaches 
regime: under the terms of the Geneva Conventions every State bound by them would be under an 
obligation to find and try the perpetrators. As the Conventions became universally binding, so did the 
universal nature of the duty to prosecute perpetrators of breaches. However, States felt no compulsion 
to arrest, extradite or try suspected war criminals for grave breaches, and Cassese has described the 
record of national jurisdiction over grave breaches, up to approximately 1998, as ‘a dead letter’: 
Cassese IHLA p 5; La Haye E., War crimes in internal armed conflicts (Cambridge University Press 
2008) 108. 
945 Geneva Convention I, article 51: Grave breaches to which the preceding Article relates shall be 
those involving any of the following acts, if committed against persons or property protected by the 
Convention: wilful killing, torture or inhuman treatment, including biological experiments, wilfully 
causing great suffering or serious injury to body or health, and extensive destruction and 
appropriation of property, not justified by military necessity and carried out unlawfully and wantonly. 
Exactly similar provisions appear in the other three conventions: Convention II article 51, Convention 
III article 130 (with the addition of: compelling a prisoner of war to serve in the forces of a hostile 
power, and depriving a prisoner of war of rights of fair and regular trial), and Convention IV article 
147 (with the addition of: unlawful deportation or transfer, unlawful confinement of a protected 
person, compelling a protected person to serve in the forces of a hostile power, depriving a protected 
person of the rights of fair and regular trial). 
946 Article 85 of Additional Protocol I supplements the grave breaches listed in the Geneva 
Conventions. Article 85.2 adds combatants, as defined in Protocol I, and captured persons who are in 
the power of an adverse party, and refugees, as persons protected under the regime. Further violations 
of the provisions of the Protocol were also made grave breaches under: article 85.3, if committed 
wilfully, and causing death or serious injury to body or health: attacks on the civilian population, or 
persons hors de combat, or against dangerous installations, and perfidious use of the red cross or 
similar emblem; article 85.4, wilfully: transferring the civilian population of an occupying power into 
an occupied territory, delaying repatriation of prisoners of war, practices of racial discrimination, and 
depriving a person of the rights of fair trial. 
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including the following violations, namely, wilful killing, torture or inhuman 

treatment, wilfully causing great suffering or serious injury to body or health,947 

making civilians the object of attack, or launching an indiscriminate or 

disproportionate attack.948 Grave breaches may be committed by child combatants,949 

and, as stated just above, there is a universal duty to punish those who perpetrate the 

violations. 

 

In non-international armed conflicts, fighters do not have combatant status, they just 

lose their limited civilian protections.950 When captured, or when they otherwise 

cease to take an active part in hostilities, former fighters are entitled to the 

protections within common article 3 of the 4 Geneva Conventions.951 Common 

article 3 contains a limited group of protections comprising the most basic and 

fundamental guarantees within IHL for protection of civilians, captured fighters and 

the wounded.952 The article contains a list of criminal offences which are liable to be 

 
947 Geneva Convention III, article 130. 
948 Additional Protocol I, article 85.3. 
949 As there is no provision to state otherwise. 
950 Knut Ipsen, ‘Combatants and Non-Combatants’ in Dieter Fleck ed. The Handbook of International 
Humanitarian Law (3rd Edition Oxford University Press 2008) para 1203. (Fleck); and David M. 
Rosen, ‘Who is a child? The legal conundrum of child soldiers’ Connecticut Journal of International 
Law 25(81) 138. 
951 Common article 3: ‘In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a 
minimum, the following provisions: (1) Persons taking no active part in the hostilities, including 
members of armed forces who have laid down their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, 
without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. To this end, the following acts are and shall remain prohibited at any time and in 
any place whatsoever with respect to the above-mentioned persons: (a) violence to life and person, in 
particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) 
outrages upon personal dignity, in particular humiliating and degrading treatment; (d) the passing of 
sentences and the carrying out of executions without previous judgment pronounced by a regularly 
constituted court, affording all the judicial guarantees which are recognised by civilized peoples. (2) 
The wounded and sick shall be collected and cared for. Any impartial body, such as the International 
Committee for the Red Cross, may offer its services to the Parties to the conflict. The Parties to the 
conflict should further endeavour to bring into force, by means of special agreements, all or part of 
the other provisions of the present Convention.’ (Common article 3). 
952 Fleck, p 597 para 1207; ICJ, Military and Paramilitary Activities in and against Nicaragua, 
Judgment of 27 June 1986 para 218 (Nicaragua): Common article 3 was recognised by the ICJ as an 
emanation of ‘elementary considerations of humanity’ constituting ‘a minimum yardstick’ applicable 
to all armed conflicts. 
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committed in armed conflict,953 by children or adults.954 The list includes murder, 

mutilation, cruel treatment, torture, and outrages upon personal dignity.955 At the 

same time Common article 3 also protects both children and adults who are ‘taking 

no active part in the hostilities’ against the passing of sentences and the carrying out 

of executions without the benefit of judgment by a regularly constituted court.956 So 

Common article 3 anticipates the commission, by adults or children, of serious 

criminal offences, in connection with the conflicts in which they have been involved, 

and provides trial protections for their resulting criminal proceedings. 

 

AP II supplements common article 3 with a larger and more detailed set of rules that 

apply to some, but not all, classes of non-international armed conflicts.957 The 

protocol, in a similar way to the terms of both AP I and common article 3, prohibits a 

list of crimes including murder, torture, mutilation, and outrages upon personal 

dignity, that may again be committed by children as well as adults.958 Article 6 of AP 

II provides general protections to accused, both children and adults, in the event of 

 
953 Common article 3(1); see it’s terms in note [  ] above. ICTY jurisprudence has subsequently 
interpreted the various violations of common article 3 as more familiar criminal offences: Prosecutor 
v Tihomir Blaskic, ICTY Trial Chamber IT-95-14-T (3 March 2000) paras 181-182, violence to life 
and person encompasses murder, mutilation, cruel treatment and torture, and are therefore crimes; 
‘Celebici’, Prosecutor v Delalic, Mucic, Delic and Landzo, ICTY Trial Chamber IT-96-21-T (16 
November 1998) para 552, cruel treatment includes torture and is a crime; Prosecutor v Zlatko 
Aleksovski, ICTY Trial Chamber IT-95-14/1-T (25 June 1999) paras 54-56, outrages upon personal 
dignity are serious humiliation or degradation of the victim, and is also a crime. 
954 As there is no provision to state otherwise. 
955 See above note 135.  
956 Common article 3 (1); Common article 3(1)(d): ...the following acts are and shall remain 
prohibited at any time and in any place whatsoever...the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples. 
957 Additional Protocol II, article 1: ‘Material field of application … This Protocol, which develops 
and supplements Article 3 common to the Geneva Conventions of 12 August 1949 … shall apply to 
all armed conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed 
Conflicts … and which take place in the territory of a High Contracting Party between its armed 
forces and dissident armed forces or other organized armed groups which, under responsible 
command, exercise such control over a part of its territory as to enable them to carry out sustained and 
concerted military operations and to implement this Protocol. This limits the application of the 
protocol, broadly and effectively, to civil wars between State’s governments and rebels, where the 
rebels have physical control over large areas of territory. 
958 As there is no provision that states otherwise. Additional Protocol II, articles 4.1 and 4.2; the 
offences contained in article 4.2 are as follows: ‘… (a) violence to life, health and physical or mental 
well-being of persons, in particular murder as well as cruel treatment such as torture, mutilation, or 
any form of corporal punishment; (b) collective punishments; (c) taking of hostages; (d) acts of 
terrorism; (e) outrages upon personal dignity, in particular humiliating and degrading treatment, rape, 
enforced prostitution and any form of indecent assault; (f) slavery and the slave trade in all their 
forms; (g) pillage; (h) threats to commit any of the following acts’. 
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the prosecution and punishment of crimes described as related ‘to the armed 

conflict’.959 The protections include provision for a fair and impartial trial and 

sentencing process,960 and a prohibition on the use of the death penalty upon persons 

under the age of 18.961 The latter provision anticipates penal proceedings being 

brought against children for violations relating to the armed conflict. 

 

All of the above IHL provisions anticipate penal proceedings against minors; and 

that includes penal proceedings for international crimes. So IHL provisions cater for 

the acts of children which violate its rules, and cater for them also in protecting them 

with fair trial provisions for these, and other, violations.  

 

This is also reflected in ICL as it has developed. There is an absence of provisions 

for age of responsibility within the foundational instruments of this discipline962 and 

also within subsequent instruments, including the 1950 Nuremberg Principles (the 

Nuremberg Principles) and the 1951 and 1954 ILC Draft Codes, the 1953 ILC Draft 

Statute of an international criminal court.963 

 

Principle I of the Nuremberg Principles states that ‘[a]ny person’ who commits an 

act which constitutes a crime under international law is responsible for it and is liable 

to punishment.964 It is submitted that ‘any person’ means just that, and includes 

minors. It isn’t entirely surprising that the foundational instruments for the 

International Military Tribunal at Nuremberg (IMT) and the subsequent US trials at 

Nuremberg (NMT) did not cater for ages of responsibility.965 The IMT was 

established for the trial of ‘the major war criminals of the European Axis’.966 The 

 
959 Additional Protocol II, article 6.1 to 6.4. Article 6.1: ‘This article applies to the prosecution and 
punishment of criminal offences related to the armed conflict’. 
960 Additional Protocol II, article 6.2. 
961 Additional Protocol II, article 6.4 (the article prohibits that the death penalty be ‘pronounced’ on 
persons who were under the age of eighteen at the time of the offence). 
962 The Charter of the International Military Tribunal (IMT), Control Council Law No. 10, Ordinance 
No 7, and the subsequent NMT Nuremberg trials. 
963 The 1950 Nuremberg Principles, the 1951 and 1954 ILC Draft Codes, 1953 ILC Draft Statute of 
an International Criminal Court.  
964 Principles of International Law recognized in the Charter of the Nurnberg Tribunal and in the 
Judgment of the Tribunal 1950, Principle I; Triffterer and Clark p 771. 
965 The Charter of the International Military Tribunal (IMT), Control Council Law No. 10, and 
Ordinance No 7. 
966 Article 1, Constitution of the International Military Tribunal, pursuant to the London Agreement of 
8th August 1945. 
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major criminals were a specific class of accused, of the greatest significance in terms 

of rank and power.967 The further twelve NMT trials under Control Council Law 

number 10 and Ordinance No. 7 came about in a series of steps that initially were 

intended to net a wide catchment of accused, but, ultimately, the accused were 

chosen, targeted groups that were purposely limited in number and were 

representative of particular varieties of crimes, typified by their large scale and 

serious nature.968 Such classes of people were unlikely to contain children. 

 

The fact also that subsequent ICL instruments, and draft instruments, failed to 

expressly provide for penal proceedings against children does not, it is submitted, 

realistically support an argument against operating such a process in international 

law.  

 

 
967 The IMT was established, as its charter states ‘… for the just and prompt trial and punishment of 
the major war criminals of the European Axis’.  It was designed as a vehicle to punish ‘German 
criminals’, later referred to as the ‘major criminals’, for their responsibility for the enterprise of World 
War II; the IMT trial was an accounting process for people in authority in the German State who 
made things happen. Twenty two people of that narrow description were tried before the IMT, 
nineteen of whom were convicted and sentenced. This followed the terms of a ‘Statement on 
Atrocities’ (Statement of Atrocities) contained within the Moscow Conference of October 1943, 
which provided, in part, for the prosecution of the ‘German criminals’ whose ‘offenses [had] no 
particular geographical localization, and who [would] be punished by joint decision of the 
Governments of the Allies’. The German/major criminals were a very specific class of perpetrators 
who were of the greatest significance in terms of rank and power. 
968 Trials in the United States Zone of Occupation within Germany under the authority of Control 
Council Law No. 10 and Ordinance No. 7, and articles 10 and 11 of the IMT Charter: Doctors’ trial 9 
December 1946 to 20 August 1947; Milch trial 2 January to 14 April 1947; Judges trial 5 March to 4 
December 1947; Pohl trial 8 April to 3 November 1947; Flick trial 19 April to 22 December 1947; IG 
Farben trial 27 August to 30 July 1948; Hostages trial 8 July 1947 to 19 February 1948; RuSHa trial 
20 October 1947 to 10 March 1948; Einsatzgruppen trial 29 September 1947 to 10 April 1948; Krupp 
trial 8 December 1947 to 31 July 1948; Ministries trial 6 January 1948 to 13 April 1949; High 
Command trial 30 December 1947 to 28 October 1948. US Army Joint Chiefs of Staff Directive 1023 
(JCS 1023), which directed the commander in chief of the US and combined forces of occupation in 
Europe to capture, detain and try war crimes suspects in the US zone of occupation in Germany. What 
began as an expansive prosecution programme was drastically pared down. Whereas ‘nearly 100,000 
Germans’ were initially detained in the American German zone as suspected war criminals, Brigadier 
General Telford Taylor, set a target of prosecuting 5000 defendants, but gradually reduced the number 
down to twelve trials involving 185 defendants. There were numerous difficulties which led to this 
situation, including insufficient trial venues, court space, time, judges and available resources; in the 
context however of the issue of a principle on the prosecution of minors, the defendants within these 
trials were chosen, targeted groups that were limited in number and representative of particular 
varieties of crimes. Potential defendants within the focus of Taylor and his team were not children: 
Kevin Jon Heller, The Nuremberg Military Tribunals and the origins of international criminal law 
(OUP 2011) (Heller); Final Report to the Secretary of the Army on the Nuernberg War Crimes Trials 
under Control Council Law No. 10 by Telford Taylor Brigadier General, USA, Chief of Counsel for 
War Crimes, Washington DC, 15 August 1949 (report of Telford Taylor/Taylor report). 
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A point in favour of the principle of penal proceedings against minors in 

international criminal law, arises from documentation of the United Nations War 

Crimes Commission (UNWCC). The UNWCC was, it is submitted, a major 

inspiration and force in the development of ICL in the period between 1942 and 

1948.969 Goldstone refers to the UNWCC as ‘a largely forgotten international 

criminal justice initiative’, in which seventeen nations worked together in London on 

the investigation of over 30,000 international criminal cases’. 970 The UNWCC’s 

approach to the prosecution of minors can be gleaned from conclusions within the 

body’s ‘Reports of Trials of War Criminals’ dated 1949.971 In Volume XV, under the 

subject heading ‘The Mental Capacity of the Accused’, it is stated, in the context of 

the age of the accused: ‘[n]o exhaustive study of the ages of persons condemned as 

war criminals has been made in these volumes, but it may be mentioned that 

sentences recorded in these volumes have on occasions been passed upon persons of 

15 years and upwards’.972  

 

The note then refers to Volume IX of the same reports, to a case note headed 

‘Responsibility of Minors’, and then to the 1947 case of the Bommers.973 The case 

concerned a German family of five, Alois and Anna Bommer, and their three 

daughters, Maria, Hilde, and Elfriede.974 The daughters’ offence was receiving stolen 

goods as a war crime (within a class of offences of pillage).975 Maria and Hilde were 

aged between 16 and 18 years at the time of the offence, and Elfriede was under 

16.976 Maria and Hilde were sentenced to 4 months imprisonment for their offences, 

 
969 Wright et al. History of the United Nations War Crimes Commission (London, 31 March 1948). 
(UNWCC History). The UNWCC began its work in 1943, and was wound up on 31 March 1948. 
970 J.R. Goldstone, ‘United Nations War Crimes Commission Symposium’ (2014) Criminal Law 
Forum 25(9) 10.  
971 Law Reports of Trials of War criminals, selected and prepared by The United Nations War Crimes 
Commission, Volume XV Digest of Laws and Cases, London Published for The United Nations War 
Crimes Commission By His Majesty’s Stationary Office 1949 (UNWCC Law Reports). 
972 UNWCC Law Reports p 185; see also Draft Code of Crimes against the Peace and Security of 
Mankind with commentaries 1996, Text adopted by the International Law Commission at its forty-
eighth session, in 1996, and submitted to the General Assembly as a part of the Commission’s report 
covering the work of that session (at para. 50). The report, which also contains commentaries on the 
draft articles, appears in ‘Yearbook of the International Law Commission’ (1996) II(2) 42. (1996 
Draft Code). 
973 UNWCC Law Reports Volume IX pp 62 to 66; The Trial of Alois and Anna Bommer and Their 
Daughters Case No. 50, Permanent Military Tribunal at Metz, Judgment delivered on 19th February 
1947. (Bommer). 
974 UNWCC Law Reports Volume IX, p 66. 
975 UNWCC Law Reports Volume IX, pp 64 to 66. 
976 UNWCC Law Reports, Volume IX p 66. 
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and Elfried was directed to her parents’ care, under the French Penal Code.977 All 

were minors, and all were convicted and sentenced for war crimes. It is important 

that the UNWCC reported both the case and the principle of law; it is submitted, the 

note of the law, and of the case itself, mark an understanding that ICL, at that point 

of its development, recognised both the principle and the practice of penal 

proceedings against minors. 

 

The significance of the UNWCC conclusions arising out of Bommer is further 

shown by conclusions drawn by the ILC, contained within the 1996 Draft Code of 

Crimes against the Peace and Security of Mankind (1996 Draft Code), and which 

rely on the UNWCC Bommer conclusions.978 Note 13 of the notes to article 14 of 

the draft code,979 under the heading ‘Defences’, states that, though it is not declared 

in the draft code that there is a minimum age requirement for individual criminal 

responsibility in international law, ‘[n]one the less the competent court may have to 

decide whether the youth of the accused at the time the alleged crime occurred 

should be considered to constitute a defence or extenuating circumstances in a 

particular case’.980 The conclusion of the ILC, deriving from the UNWCC 

conclusion in 1949, confirmed the conclusion, and underpinned the principle that 

children may be tried in international law for criminal offences. 

 

Both of these conclusions address, it is submitted, any adverse conclusion arising 

from the lack of express provision for penal proceedings against minors in other ICL 

instruments, draft or otherwise, or from a lack of proceedings brought against minors 

by any particular ICL bodies. The principle, it is submitted, is clear from the 

conclusions of both international law bodies. 

  

 
977 UNWCC Law Reports, Volume IX p 66. 
978 1996 Draft Code, note (13), p 42. 
979 1996 Draft Code, note (13), p 42. 
980 1996 Draft Code pp 41 to 42. 
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2.1 The SCSL and the ETSP 

 

This principle is further supported by the examples of express provision for criminal 

proceedings against children within the SCSL, and the East Timor Special Panels 

(ETSP). 

 

The examples of the SCSL and the ETSP provisions for proceedings against minors 

underpin in a practical way the principle of the legitimacy of criminal proceedings 

against children in international law.981  

 

The SCSL statute enabled criminal proceedings to be brought against minors for 

international crimes. Articles 2, 3 and 4 of the SCSL Statute contained ICL offences 

respectively under the headings of crimes against humanity, violations of Common 

article 3 and AP II, and other serious violations of IHL.982 The latter serious 

violations included attacks against civilians and humanitarian and peacekeeping 

personnel, and the conscription or enlistment of children under the age of 15, and 

their use to participate actively in hostilities. The statute also provided chosen crimes 

under Sierra Leone domestic law relating to abuse of minor girls and setting fire to 

buildings.983 These sets and classes of offences were tailored for what had happened 

during the Sierra Leonian civil war, and for the types of wrongful acts, undertaken 

during the period of hostilities, that members of armed groups and armed forces were 

involved in.984 

 
981 The War Crimes Chamber in the Court of Bosnia and Herzegovina, established in 2002 (section I, 
the war crimes chamber), may try genocide, crimes against humanity and war crimes. The criminal 
code and criminal procedure code of Bosnia and Herzegovina establish a MACR of 14 (Code – 
criminal legislation shall not apply to a child, but to a juvenile: articles 8 and 9; article 1(8) a child is a 
person who has not reached 14, article 1(9) a juvenile is a person who has not reached 18). As at 2017 
no child had been prosecuted there for a crime under international law: Steinl pp 160 to 161. 
982 SCSL Statute, article 2 ‘Crimes Against Humanity’, article 3 ‘Violations of Article 3 common to 
the Geneva Conventions and of Additional Protocol II’, article 4 ‘Other serious violations of 
international humanitarian law’. 
983 Article 5 ‘Crimes under Sierra Leonean law’ (‘Offences relating to the abuse of girls under the 
Prevention of Cruelty to Children Act 1926’ and ‘Offences relating to the wanton destruction of 
property under the Malicious Damage Act 1861’). 
984 See Kofi Annan comments in his Report of the Secretary-General on the establishment of a Special 
Court for Sierra Leone (4 October 2000) UN Doc. S/2000/915 p. 3. (SCSL Report): ‘The subject 
matter of the SCSL was to cover ‘the most egregious practices of mass killing, extrajudicial 
executions, widespread mutilation, in particular amputation of hands, arms, legs, lips and other parts 
of the body, sexual violence against girls and women, and sexual slavery, abduction of thousands of 
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The negotiating process for the SCSL Statute was undertaken between UNSG Kofi 

Annan and the UNSC, following the request by the UNSC to create an appropriate 

instrument.985 Annan’s report to the UNSC of 4 October 2000 and their response 

confirms the legitimacy in international law for creating the machinery for a juvenile 

justice process.986 Annan explained the ICC’s denial of jurisdiction over minors as a 

transfer of responsibility by it to national courts, where penal proceedings could take 

place on the basis of complementarity.987 He supported the provisions within the 

draft statute relating to the prosecution of minors by indicating in the report that he 

‘thought that it would be most prudent to demonstrate to the Security Council … 

how provisions on prosecution of persons below the age of 18 … before an 

international jurisdiction could be formulated’;988 thus putting into practical effect 

the principle that you can prosecute children in international law.989 The UNSC 

accepted the principle by agreeing with the presence of a provision in the statute 

expressing jurisdiction over minors.990  

 
children and adults, hard labour and forced recruitment into armed groups, looting and setting fire to 
large urban dwellings and villages’ 
985 UNSC resolution 1315 (2000) of 14 August 2000; SCSL report p 1. 
986 SCSL Report; Letter dated 22 December 2000 from the President of the Security Council 
addressed to the Secretary-General, UN Doc. S/2000/1234, including counter-amendments (Lavrov 
letter and amendments). 
987 SCSL report, note 6 p 14: ‘While there is no international law standard for the minimum age for 
criminal responsibility, the ICC Statute excludes from the jurisdiction of the Court persons under the 
age of 18. In so doing, however, it was not the intention of its drafters to establish, in general, a 
minimum age for individual criminal responsibility. Premised on the notion of complementarity 
between national courts and ICC, it was intended that persons under 18 presumed responsible for the 
crimes for which the ICC had jurisdiction would be brought before their national courts, if the 
national law in question provides for such jurisdiction over minors’. 
988 SCSL report para 36, pp 7 and 8. 
989 In a note to these comments, Annan confirmed the true import of the ICC’s lack of jurisdiction 
over persons under 18, underlining that the ICC’s lack of jurisdiction was not a general statement of a 
minimum age for criminal responsibility, but an avoidance of jurisdiction over minors in favour of 
domestic jurisdictions for responsibility of minors for crimes under the ICC Statute. SCSL report para 
36, pp 7 and 8, note 6 (set out on p 14): ‘While there is no international law standard for the minimum 
age for criminal responsibility, the ICC Statute excludes from the jurisdiction of the Court persons 
under the age of 18. In so doing, however, it was not the intention of its drafters to establish, in 
general, a minimum age for individual criminal responsibility. Premised on the notion of 
complementarity between national courts and ICC, it was intended that persons under 18 presumed 
responsible for the crimes for which the ICC had jurisdiction would be brought before their national 
courts, if the national law in question provides for such jurisdiction over minors’. 
990 In their amended draft article 7, which dealt with jurisdiction over minors, and which was 
appended to their response letter of 22 December 2000 to Annan’s report, they accepted the principle 
of persons below the age of 18 being brought before the court. Draft article 7 contained in an annex to 
the SC letter  to the SG dated 22 December 2000: ‘Should any person who was at the time of the 
alleged commission of the crime below 18 years of age come before the Court, he or she shall be 
treated with dignity and a sense of worth, taking into account his or her young age and the desirability 
of promoting his or her rehabilitation, reintegration into and assumption of a constructive role in 
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Article 7 made clear that the SCSL would not have jurisdiction over persons below 

the age of 15, but would have jurisdiction over children between the ages of 15 and 

18.991 A choice was thus able to be made for the purposes of the SCSL Statute, 

whereas the delegates at the Rome Conference were seemingly unable make a 

similar choice for the ICC. The SCSL was given power to prosecute children aged 

between 15 and 18 at the time of their offence. When such children came before the 

court they would be treated ‘with dignity and a sense of worth, taking into account 

[their] young age and the desirability of promoting [their] rehabilitation, 

reintegration into and assumption of a constructive role in society, and in accordance 

with international human rights standards, in particular the rights of the child’.992 

This last quoted extract references ‘the rights of the child’, and reflects the wording 

of article 40.1 of the CRC, which states that ‘every child alleged as, accused of, or 

recognized as having infringed the penal law [is] to be treated in a manner consistent 

with the promotion of the child’s sense of dignity and worth, which reinforces the 

child’s respect for the human rights and fundamental freedoms of others and which 

takes into account the child’s age and the desirability of promoting the child’s 

reintegration and the child’s assuming a constructive role in society’.993  

 

Article 7 encapsulated the approach within IHRL toward penal proceedings against 

minors, which is found, inter alia, in the CRC and the Beijing Rules, which 

recognises the legitimacy of prosecutions of children where they are deemed capable 

of criminal responsibility, but guards their well-being, seeking the presence of 

adequate procedural safeguards and ultimate dispositions that balance the gravity of 

the offence against the circumstances and needs of the child.994 

 
society, and in accordance with international human rights standards, in particular the rights of the 
child’. 
991 SCSL Statute article 7.1. 
992 SCSL Statute article 7.1. 
993 CRC Article 40 1.  
994 Beijing Rules, rules 2, 4, 5, 7, and 17; CRC articles 37 and 40, and in particular 40 2.(b) and 3. 
More generally the Beijing Rules and the CRC provide the following material rules and safeguards 
for children: The Beijing rules provide for the ‘juvenile offender’, described as ‘a child or young 
person who is alleged to have committed or who has been found to have committed an offence’, and 
call for the establishment of ‘laws, rules and provisions … applicable to juvenile offenders and 
institutions and bodies entrusted with the functions of the administration of juvenile justice’ [Rule 2.2 
to 2.3].994 The rules are stated to be formulated ‘so as to be applicable within different legal systems 
and, at the same time, to set some minimum standards for the handling of juvenile offenders … under 
any system of dealing with juvenile offenders’ [Rule 2, commentary].994 
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Article 7 2. deals with disposition, setting out a menu of non-custodial options for 

children namely, ‘care guidance and supervision orders, community service orders, 

counselling, foster care, correctional, educational and vocational training 

programmes, approved schools and, as appropriate, any programmes of disarmament 

demobilization and reintegration or programmes of child protection agencies’; these 

were to apply in default of custodial options, which are prohibited for children by 

article 19 of the statute.995 This part of article 7 follows the examples of non-

custodial dispositions contained in CRC article 40 3.(b); the prohibition on custody 

within article 19 also meets the aspiration within the Beijing Rules that in ‘juvenile’ 

 
The Beijing Rules include provisions providing for, a minimum age of criminal responsibility for 
children, not fixed too low ‘bearing in mind the facts of emotional, mental and intellectual maturity’ 
[rule 4.1, as referred to in chapter 3], that the response to child offenders should be proportionate to 
their circumstances and to the offence [rule 5.1], their well-being must be protected, and sentences 
proportionate, avoiding punitive sanctions [commentary to rule 5.1], children should benefit from the 
safeguards of fair trial, as recognised in human rights instruments [commentary to rule 7.1], and 
neither capital nor corporal punishment should not be imposed for a crime of a juvenile [rules 17.2 
and 17.3]. 
The CRC envisages penal proceedings against minors in both its articles 37 and 40, and upholds the 
right of children who have, or are accused of, infringing penal law to be treated in a manner 
‘consistent with the promotion of the child’s sense of dignity and worth’, that takes account of the 
child’s age, and the ‘desirability of promoting the child’s reintegration’ into society [art 37 and 40 and 
40.1, as seen in the text]. It also, inter alia, promotes ‘a minimum age below which children shall be 
presumed not to have the capacity to infringe the penal law’ [art 40.3(a), as referred to in chapter 3], 
provides a pool of non-custodial sentence disposals targeted at children [art 40.4, as seen in the text 
below], and also forbids capital punishment in respect of children and imprisonment without 
possibility of release [art 37(a)]. 
Both instruments set out an amalgam of further protections, including: a fair hearing before a 
competent and independent tribunal taking account of age and situation [CRC art 40.2(b)(iii)]; the 
presumption of innocence [CRC article 40. 2(b)(i); Beijing Rules, rule 7.1]; notification of charge 
[CRC article 40. 2(b)(ii); Beijing Rules, rule 7.1]; right of silence and right to challenge adverse 
witnesses and evidence [CRC article 40. 2(b)(vi); Beijing Rules, rule 7.1]; right to counsel [Beijing 
Rules, rule 7.1]; right of appeal [CRC article 40. 2(b)(v); Beijing Rules, rule 7.1]; criminal offences to 
be prohibited by national or domestic law at their time of commission [CRC article 40. 2(a)]; and 
children deprived of their liberty to be treated with humanity and dignity, taking account of age and 
the future well-being of the young person [CRC article 37(c) and Beijing Rules, rule 17]. 
These are the instruments which are most relevant; there are others that cover similar ground, an 
example is the African Charter: Article 17 of the African Charter states that a child accused of a 
criminal offence will have ‘the right to special treatment in a manner consistent with the child’s sense 
of dignity and worth' and directs that there shall be a minimum age of criminal responsibility. The 
article lays down a list of safeguards, including: a detained child will not suffer torture, inhuman or 
degrading treatment or punishment; presumption of innocence; prompt information as to charge; legal 
assistance; trial within a reasonable time by an impartial tribunal. The article states that the ‘essential 
aim of treatment’ of a child during trial, and if found guilty, ‘shall be his or her reformation, re-
integration into his or her family and social rehabilitation’. Article 5.3 of the Charter directs that 
sentence of death ‘shall not be pronounced for crimes committed by children’. The African Charter 
envisages criminal proceedings against children, and, in a similar way to the Beijing Rules, and to the 
CRC, provides protections and safeguards to be applied within the process. 
995 SCSL Statute, Articles 7 2. and 19. 
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cases, retributive sanctions should always be outweighed by the ‘interest of 

safeguarding the well-being and the future of the young person’.996 

 

The SCSL drafting and negotiation process managed to address some of the 

‘problematic’ issues that the Rome Statute delegates sought to avoid in arriving at 

their jurisdictional compromise for the ICC Statute, firstly by arriving at an 

arrangement for an operating age of responsibility, and secondly by developing a 

child targeted dispositional regime relating to minors, or to those who were minors at 

the time of their actions.  

 

Two of the ‘problematic’ issues at the Rome Conference were not addressed in the 

final SCSL Statute, namely, special procedural safeguards in accordance with the 

CRC, and a separate machinery set up to deal with juveniles. Kofi Annan in fact 

proposed provisions to meet both, as a sub-paragraph 3 to his draft article 7 within 

his original draft statute.997 Sub-paragraph 3 dealt with arrangements for release of 

an accused minor pending trial, the creation of, and constitution of, a juvenile 

chamber of the court, separation of juvenile and adult trials, involvement of the 

minor’s parents or guardians in the proceedings, and privacy measures for accused 

minors.998 The provisions were not taken up by the UNSC, and, in the event, a 

decision was made by the first prosecutor of the SCSL not to proceed against 

children in any case.999 Neither decision however negatived the legitimacy of the 

juvenile justice provisions, or the ability of the SCSL to activate them; if the 

prosecutor so wished, he might have used the bare provisions of article 40 CRC in 

conjunction with article 17 of the statute, which mirrored the adult fair trial 

 
996 CRC article 40 3.(b): ‘Whenever appropriate and desirable, measures for dealing with such 
children without resorting to judicial proceedings, providing that human rights and legal safeguards 
are fully respected. A variety of dispositions, such as care, guidance and supervision orders; 
counselling; probation; foster care; education and vocational training programmes and other 
alternatives to institutional care shall be available to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate both to their circumstances and the offence’; Beijing 
Rules, rule 17 Guiding principles in adjudication and disposition: ‘Rule 17.1(b) implies that strictly 
punitive approaches are not appropriate. Whereas in adult cases, and possibly also in cases of severe 
offences by juveniles, just desert and retributive sanctions might be considered to have some merit, in 
juvenile cases such considerations should always be outweighed by the interest of safeguarding the 
well-being and the future of the young person’. 
997 SCSL Report. 
998 SCSL report, Annex, Agreement between the United Nations and the Government of Sierra Leone 
on the Establishment of a Special Court for Sierra Leone, and Enclosure, Statute of the Special Court 
for Sierra Leone (draft statute) annexed to the SCSL Report draft article 7 3. 
999 Happold 2006 p 81. 
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provisions within article 14 of the ICCPR. The statute borrowed rules of evidence 

and procedure from the Rwanda Tribunal in any event.1000 

 

The drafters of the SCSL Statute achieved much of what the delegates at the Rome 

Conference did not, demonstrating that a set of juvenile provisions in a court that 

administered ICL were both legitimate and possible. A similar structure within the 

ICC Statute would also have been perfectly legitimate and possible, but the Rome 

Conference delegates did not grasp the opportunity. The SCSL juvenile justice 

provisions are an example of the creation of an international law structure to seek 

account of children through a criminal justice process, that interlinks IHL, ICL and 

IHRL, whereby children may be considered capable of legal responsibility, subject 

to sufficient fair trial guarantees and dispositional safeguards. 

 

Of importance also is the reason for the need for juvenile provisions, namely what 

Annan referred to as ‘the most horrific aspects of the child combatancy in Sierra 

Leone’.1001 These were the atrocities which were the subject matter of the court, in 

which children had been involved, namely, ‘the most egregious practices of mass 

killing, extrajudicial executions, widespread mutilation, in particular amputation of 

hands, arms, legs, lips and other parts of the body, sexual violence against girls and 

women, and sexual slavery, abduction of thousands of children and adults, hard 

labour and forced recruitment into armed groups, looting and setting fire to large 

urban dwellings and villages’.1002 Though accepting the position of child soldiers as 

victims, Annan nevertheless accepted that ‘the children of Sierra Leone may be 

among those who have committed the worst crimes’,1003 and further accepted that 

‘the people of Sierra Leone would not look kindly upon a court which failed to bring 

to justice children who committed violations of that nature and spared them the 

judicial process of accountability.1004 Where children had been so very much 

involved in the commission of atrocities, there was a need for, and a purpose in, 

making specific and bespoke provisions for their prosecution. 

 

 
1000 SCSL Statute article 14. 
1001 SCSL report para 36 p 7. 
1002 SCSL report para 12 p 3 and para 36 p 7. 
1003 SCSL report para 7 p 2. 
1004 SCSL report para 35 p 7. 
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Provisions for a juvenile justice process within the SCSL were thus legitimate in 

principle and in fact. 

 

The provisions were not ultimately used. One reason was the desire of the UNSC 

that the focus of the court be limited to ‘those who played a leadership role’, and in 

consequence the expression of a competence clause that allowed the court to 

prosecute ‘persons who bear the greatest responsibility for serious violations of 

international humanitarian law’, rather than Annan’s phrase ‘persons most 

responsible’.1005 Matthew Happold considers that the wording of the subject matter 

jurisdiction meant it was unlikely that a prosecutor would indict a child offender.1006 

Another reason was the decision of David Crane, the SCSL’s first prosecutor, not to 

indict any person for crimes committed whilst a child.1007 Crane announced to the 

members of a secondary school in Kabala on 2 November 2002 that ‘[t]he children 

of Sierra Leone have suffered enough both as victims and perpetrators. I am not 

interested in prosecuting children. I want to prosecute the people who forced 

thousands of children to commit unspeakable crimes’.1008 Happold describes Crane’s 

decision as policy driven.1009  

 

Neither reason however negates the legitimacy of the SCSL’s unused juvenile justice 

provisions. The tilting of jurisdiction towards leaders, and the operation of 

prosecutorial discretion does not, it is submitted, displace the principle of the ability 

in international law to prosecute children. David Rosen suggests that Crane’s 

decision may well have resulted from the limited resources of the court; if correct 

that would be an exercise in pragmatism, not principle.1010 

 

 
1005 Lavrov letter and amendments p 1 and draft article 1; SCSL report, draft article 1. 
1006 Happold p 81 
1007 Happold p 81; Rosen p 115. 
1008 ‘Special Court Prosecutor Says He Will Not Prosecute Children’, Press release 2 November 2002, 
Special Court for Sierra Leone Public Affairs Office. 
1009 Happold 2006, p 81.  
1010 Rosen p 115; Dr Alan White, a former principal investigator at the SCSL, and friend of David 
Crane, responded in 2012 to a question relating to Crane’s decision not to prosecute minors, saying, 
inter alia, that, in Sierra Leone at the time, there were limited funds available. Dr Alan White is a 
former principal investigator at the SCSL and was answering a question put by the writer to him at a 
lecture given by Dr White at the 2012 ICC training course for counsel at the Hague. When asked why 
persons below the age of eighteen were not prosecuted before the SCSL, he answered firstly that most 
jurisdictions do not prosecute persons under eighteen, and secondly, in Sierra Leone there were 
limited funds available. The first part of his answer is clearly incorrect, but the second part is telling. 
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As said above, the opportunity to put an ICL accountability process into effect was 

not taken up in the case of the SCSL. The East Timor Special Panels (the Special 

Panels) also provided for the prosecution of minors, but their structure went several 

stages further than the SCSL, in providing for detailed provisions governing the 

investigation, prosecution and sentencing of minors, and the infrastructure for 

putting the provisions into effect. The juvenile jurisdiction was used in the case of 

‘X’.1011 

 

The Special Panels were established by the UN in 1999 through the United Nations 

Transitional Administration in East Timor (UNITAET), which was given overall 

responsibility for the administration of East Timor in the aftermath of a serious 

campaign of violence which had taken place during 1999.1012 They were created1013 

to exercise jurisdiction over ‘serious criminal offences’, listed as genocide, war 

crimes, crimes against humanity, murder, sexual offences and torture.1014 Within the 

rules of procedure for the Special Panels (TRCP)1015 there are to be found a set of 

provisions concerning the investigation and prosecution of minors, under the heading 

‘Juvenile Jurisdiction’.1016 

 

The minimum age of criminal responsibility before the Special Panels was 12 years 

of age,1017 and any person under the age of 18 would be deemed a minor.1018 Minors 

aged between 12 and 16 years could be prosecuted for international offences of 

murder, rape or a crime of serious violence under the ‘chapeaux’ of genocide, crimes 

against humanity and war crimes.1019 Minor accused were given the protection of 

trial safeguards consistent with the provisions of the CRC,1020 hearings in private and 

 
1011 Judicial System Monitoring Programme, the case of X: a child prosecuted for crimes against 
humanity, Dili, Timor Leste, January 2005. (X). 
1012 UN Security Council resolution 1272 (1999). 
1013 The Special Panels were established under UNITAET regulation 2000/15. 
1014 UNITAET Regulation No. 2000/15, articles 1.1 to 1.3. 
1015 UNITAET Regulation 2000/30 of 25 September 2000, as amended by regulation 2001/25 of 14 
September 2001: Transitional Rules of Criminal Procedure (TRCP). 
1016 TRCP X. Juvenile Jurisdiction, section 45 ‘Minors’, and section 46 ‘Investigation Procedure’. 
1017 TRCP section 45.1. 
1018 TRCP section 45.1. 
1019 Offences under the chapeaux of genocide, crimes against humanity and war crimes, the base 
offences of which might be murder, rape, of a crime of violence in which serious injury was inflicted 
upon the victim, as contained in Regulation 2000/15 . 
1020 CRC article 40. TRCP 45.4. 
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anonymity,1021 and, generally, safeguards to be operated during the stages of 

investigation and arrest.1022 Particular non-custodial sentencing options were also 

available to be used in the case of minors.1023  

 

The Special Panels were thus able to operate a working juvenile system, able to deal 

with crimes under ICL. 

 

As stated above, the juvenile provisions were able to be used in the case of ‘X’.1024 

X, a fourteen-year-old militia member, came before the Special Panels in May 2002, 

and was indicted for extermination, alternatively attempted extermination1025 and 

other inhumane acts1026 under the ‘chapeau’ of crimes against humanity. X was 

alleged to have killed three young men in a massacre in Oecusse, East Timor in 

September 2001.1027 He1028 was fourteen at the time, and claimed to have been 

forced to join the militia under threat that his parents would be killed if he did not 

obey.1029 He claimed he was assaulted by his commander just prior to the act of 

killing of the three young men.1030 X was a CPH. On the first day of X’s trial the 

defence and the prosecution agreed that he would plead guilty to a lesser charge, 

namely murder, under the Indonesian Penal Code.1031 The Court took care to satisfy 

itself of the propriety of the plea, raising the issue of duress with the defence before 

finally accepting it and confirming the conviction.1032 X was sentenced to a term of 

imprisonment for twelve months.1033  

 

 
1021 TRCP 45.5. 
1022 TRCP 45.6 limitation of physical restraint, 45.7 arrest of a minor under sixteen, 45.8.and 45.9 
participation of parents or guardians in proceedings, 45.10 limitations of the restriction of personal 
liberty of the minor, 45.11 conditions of detention of a minor, 45.13 provision for separate trial of a 
minor co-accused with an adult, 45.15 restrictions on intrusive personal searches of minors, 46.2 
restrictions on questioning a minor without parents or guardian and legal representative present (see 
below, discussion of juvenile trial and justice protections). 
1023 TRCP 45.12. 
1024 X. 
1025 X, parts 1 and 4.2. 
1026 X part 4.2. 
1027 X part 1, the 3 young men were killed in the Passabe massacre in Oecusse, East Timor. 
1028 The case report does not disclose X’s gender, and refers to X as ‘he/she’; I shall refer to X as ‘he’. 
1029 X part 3. 
1030 X part 3. 
1031 X part 4.2. 
1032 X part 4.3. 
1033 X part 4.3. 
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The case report implicitly suggests that the prosecution of children is permitted by 

international law, so long as fair trial standards are respected.1034 The report confirms 

that the courtroom proceedings complied with the fair trial standards of the CRC, 

and the eventual sentence seems to have reflected the circumstances of the killings, 

in particular the element of duress.1035 The report noted that it was ‘striking’ that the 

Special Panels’ rules of procedure were drafted for application in a post conflict 

situation, and envisaged proceedings for, inter alia, crimes against humanity.1036 In 

other words, a clear decision had been made to legislate for the prosecution of 

children as young as 12 for the commission of international crimes; the fact that 

proceedings were brought against a 14 year old child for extermination as a crime 

against humanity shows that the court considered it both legitimate and practical to 

prosecute a minor for an international crime. 1037 

 

The Special Panels provide another example of an international tribunal, set up under 

the authority of the UNSC, that provided for the prosecution of children under 

international law, for violations under ICL. The example of the SCSL and the 

working example of the ETSP should leave little doubt that international law permits 

criminal proceedings to be brought against children. 

 

3. The Opposition to Prosecuting Children for International Crimes 

 

At the beginning of this chapter I indicated that article 26 ICC had given rise to an 

interpretation of it suggesting that children should not be subject to penal 

proceedings generally under international law, and I cited Drumbl’s1038 and 

Quenivet’s opinions, 1039 highlighting the possible emergence of a customary rule 

that prohibits children being prosecuted for international crimes. Drumbl suggests 

that ‘transnational advocacy efforts’ have developed a belief of a standard emerging 

 
1034 X part 6.2; and CRC article 40. 
1035 It would be unusual, in the writer’s experience, for a child of a similar age to receive a more 
lenient sentence in the courts of England and Wales, for a similar set of offences. Indeed, duress could 
not be a defence, and he would have faced an indeterminate sentence of imprisonment.  
1036 X part 11. 
1037 It should be noted that, in the end, X was not convicted of an international crime, and the case 
report comments that no precedent has been set that establishes jurisdiction for international crimes 
below the age of fifteen; X part 11. 
1038 Drumbl p 126. 
1039 Noelle Quenivet p 449. 
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whereby children under 18 years should not be prosecuted by international courts 

and tribunals’.1040 The belief is based in part on the terms of article 26, also on the 

practice of the SCSL and on the apparent non-practice of prosecuting children before 

international criminal courts.1041  

 

I have analysed the drafting process leading to the ICC Statute, considered the 

situation in IHL and ICL generally, and I have outlined the examples of juvenile 

justice structures in the SCSL and ETSP, both international justice bodies that 

administer ICL. Radhika Coomaraswamy’s 2010 comment that it was not the 

practice for international courts to prosecute persons under 18, is not entirely true, 

but it does reflect a pattern which unsurprisingly translates into an assumption.1042 I 

have argued throughout this chapter, with explanation and example, that that 

assumption is wrong. Before I complete the chapter however, I want to address some 

of the submissions put forward by some NGOs, which argue in favour of the 

propositions that penal proceedings should not be taken against children, and are not 

legitimate in international law, assisted by particular commentators and international 

law. 

 

I referred, also at the beginning of the chapter, to the period of the drafting process of 

the SCSL Statute, which I have given consideration to above, disagreement amongst 

child rights advocates, human rights specialists, lawyers, and child protection experts 

on the issue of prosecution of children.1043  

 

Rosen describes a highly emotional debate between ‘Western diplomats and 

international non-governmental organizations on one hand, and African diplomats 

and civil society organizations on the other’, on the question of whether children 

should be prosecuted for crimes related to the Sierra Leonian civil war.1044 Amongst 

the groups who lobbied hard to prevent the SCSL exercising jurisdiction over 

minors, he named Human Rights Watch (HRW), United Nations Children’s Fund 

 
1040 Drumbl p 126. 
1041 Drumbl p 126. 
1042 ‘UN envoy worries war-crimes prosecution of Omar Khadr a “dangerous precedent”’ (May 2010) 
The Canadian Press. 
1043 Cohn, from ‘Action Appeal on Sierra Leone’, Letter from Judit Arenas, Coalition to Stop the Use 
of Child Soldiers (7 November 2000) pp 2,10 and 15. 
1044 Rosen p 112. 
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(UNICEF), the Coalition to Stop the Use of Child Soldiers (CSI), Save the Children 

and Save the Children Sweden.1045  

 

Human Rights Watch (HRW) based its opposition on the ICC’s negation of 

jurisdiction, a preference for the Sierra Leonean Juvenile Court system as an 

appropriate avenue,1046 and, later, on the need to target adult accused as a better use 

of the court’s resources.1047 Whilst it may be agreed, as I have done earlier in this 

chapter, that adult superiors may be more responsible for violations than children 

who may have followed their lead, the greater responsibility of one does not 

necessarily exculpate the other. In arguing for criminal proceedings under Sierra 

Leonian juvenile jurisdiction they overlooked the fact that an amnesty under the 

Lomé peace agreement precluded prosecutions in domestic courts for violations 

committed before July 1999.1048 I have above, I hope, adequately addressed the 

argument suggesting that the ICC’s negation of jurisdiction over minors creates any 

precedent for non-prosecution in international law. 

 

CSI opposed penal proceedings against minors on the basis that they ‘be handled in 

line with the international principles of juvenile justice and be guaranteed 

rehabilitation not punishment’.1049 The material provisions within the SCSL Statute, 

namely articles 7 and 19, complied with both the CRC and the Beijing Rules, 

followed principles of juvenile justice and guaranteed disposals of rehabilitation 

rather than punishment; yet at the same time the statute provided for penal 

proceedings to take place. As Diane Amann states, Kofi Annan ‘posited an 

accommodation of both views, one that allows prosecution yet advances an 

alternative means of reconciliation, and further requires that convicted juveniles 

receive rehabilitation rather than incarceration’.1050 CSI’s objection misunderstood 

the fact that, as stated above, the CRC and the Beijing Rules allow for the 

prosecution of children, but direct that such children shall have the benefit of 

sufficient safeguards as suggested by them. 

 
1045 Rosen p 112.  
1046 Cohn p 10. 
1047 Cohn p 15. 
1048 Cohn p 10. 
1049 Cohn p 15. 
1050 Amann p 174. 
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Save the Children UK and Save the Children Sweden argued that children ‘have no 

place at a war crimes tribunal, no matter how benevolent such a tribunal may be 

towards them’.1051 That viewpoint reflects paragraph 8.6 of the Paris Principles 

which wrongly interprets the ICC’s avoidance of jurisdiction over minors as a 

general rule that children should not be prosecuted by an international court or 

tribunal.1052 I have suggested above that paragraph 8.6 misconstrues the effect of 

article 26 of the ICC Statute, mistakenly using it as a precedent in international law. 

In fact, Cohn states that NGOs and international organisations generally incorrectly 

cited the ICC position on jurisdiction over minors as an international standard, 

within their submissions.1053  

 

Cohn and Rosen confirm the misunderstanding as to the international legal 

implications of the ICC’s lack of jurisdiction over minors. Cohn confirms that, ‘[i]n 

choosing to exclude all persons under age 18 from the jurisdiction of the 

International Criminal Court, the drafters did not establish a minimum age for 

international criminal responsibility’.1054 Rosen suggests simply that, ‘[i]n their zeal 

to protect children, the non-governmental organizations misrepresented the intention 

of the drafters of the Rome Statute when they eliminated criminal liability for 

anyone below age eighteen’.1055  

 

Both Cohn and Rosen also explain the effect of article 40 of the CRC on the question 

of the legitimacy of prosecution of minors. Cohn says that the CRC ‘recognizes that 

in any given [S]tate the minimum age for criminal responsibility will be below 18, 

and that judicial proceedings against children are appropriate in the cases of the most 

serious and egregious behaviour’.1056 Rosen suggests that any attempt to achieve 

blanket immunity for minors ‘for war crimes under international law goes well 

 
1051 Cohn p 14. 
1052 Paragraph 8.6 of the Paris Principles states as follows: ‘The Rome Statute of the International 
Criminal Court states that the Court shall have no jurisdiction over any person who was under 18 at 
the time of the alleged commission of a crime. Children should not be prosecuted by an international 
court or tribunal’. The second sentence seems to follow from the first. The first sentence is correct; 
the second sentence is not, and does not represent the position in international law. 
1053 Cohn p 6. 
1054 Cohn p 6. 
1055 Rosen p 113. 
1056 Cohn p 7. 
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beyond anything contained in the CRC, which anticipated instances where children 

would be culpable’.1057  

 

The danger of such arguments and views as were expressed by the NGOs, in the 

light of the ultimate decision of the SCSL prosecutor not to proceed against minors, 

is that, as Drumbl explains, 1058 they might attain some form of weight in the context 

of the practice of States and/or in the opinions of influential commentators. Rosen 

avers that the NGO’s argument for effective impunity for persons under 18 for 

serious crimes, was a ‘new, radical notion’.1059  

 

In fact, the Office of the Special Representative of the Secretary-General for 

Children and Armed conflict (OSRCAC), despite what his successor said in 2010, 

supported the inclusion of jurisdiction over minors within the SCSL Statute, together 

with accompanying special protections and sentencing guidelines.1060 Olara Otunnu, 

the then Special Representative of the Secretary-General for Children and Armed 

Conflict (SRCAC), justified the inclusion of jurisdiction in maintaining that ‘it is 

reasonable to presume that some young people failed to exercise their evolving 

capacity to determine right from wrong, and were among those individually 

responsible for the worst acts of brutality in Sierra Leone’.1061 The OSRCAC was 

joined in endorsing the prosecution of juveniles in Sierra Leone by the International 

League for Human Rights and Amnesty International.1062 AI observed that CPHs in 

Sierra Leone had been responsible for ‘a great many gross human rights abuses’, and 

that generally, ‘many of the worst atrocities during conflicts have been carried out by 

children’.1063 AI also concluded that there was a need ‘of victims and society for 

justice and accountability’, and that ‘[i]n some cases, [children] must be held 

accountable for their actions’; any such action against them however needed to 

respect international fair trial standards.1064 AI met the views of NGOs that opposed 

the prosecution of CPHs ‘under any circumstances’, and which used the ICC 

 
1057 Rosen p 113. 
1058 Drumbl p 126 
1059 Rosen p 113. 
1060 Cohn pp 8 and 9. 
1061 Cohn pp 11 and 15.  
1062 Cohn p 16. 
1063 Amnesty International. ‘Child Soldiers, Criminals or Victims’ (2000) 1. (Amnesty International 
2000 report). 
1064 Amnesty International 2000 report p 2. 
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negation of jurisdiction over minors as justification for such opposition, with the 

rejoinder that this was a misunderstanding of the true position.1065 Article 26 was, AI 

wrote, the result of a political compromise rather than a statement of principle, ‘and 

does not represent a consensus that children could not be held responsible by 

national courts or other international jurisdictions’.1066 This sums up clearly the 

actuality and effect of the Rome Conference and article 26. 

 

Beyond the issue of the effect of article 26, and the true position in international law, 

Rosen goes a little further and highlights the logic of the position of the SCSL with 

regard to its age range of between 15 and 18 for juvenile prosecution, by a 

comparison with a similar situation in the context of the CRC; by implication he also 

highlights an absence in logic in the ICC Statute. He says, ‘it seems hardly credible 

to argue that the CRC, in permitting the recruitment and conscription of children 

between the ages fifteen and eighteen into the military, which it does through CRC 

article 38.2 and 3, also intended to provide this whole class of soldiers with absolute 

immunity from prosecution for war crimes they might commit’.1067 In other words, 

articles 37 and 40 CRC compliment article 38 by recognising that CPHs may be 

accused of criminal wrongdoing. The SCSL Statute article 4, mentioned above, 

prohibited the conscripting or enlisting of children under the age of 15 into armed 

forces or groups or using them to participate actively in hostilities, whilst children of 

between 15 and 18 years of age might be prosecuted for violations within articles 2 

to 5 of the Statute. A ‘legal’ RUF child fighter could therefore be prosecuted for 

violations perpetrated by them. Under the ICC Statute articles 8 2.(b)(xxvi) and 8 

2.(e)(vii) it is again prohibited to conscript or enlist children under the age of 15 into 

armed forces or groups, or use them to participate actively in hostilities, yet the 

statute, because of article 26, does not have jurisdiction to prosecute a fighter aged 

 
1065 Amnesty International 2000 report p 8. 
1066 Amnesty International 2000 report p 8. The full note is as follows: ‘This provision was a 
compromise due to the great variety of opinion among the negotiating states on the appropriate limit 
for the age of criminal responsibility, and does not represent a consensus that children could not be 
held criminally responsible by national courts or other international jurisdictions under certain 
circumstances. As no specific age for criminal responsibility could be agreed on, it was decided 
instead to simply say that the International Criminal Court would not have the power to try those who 
allegedly committed crimes under the age of 18. However, this does not of itself debar the prosecution 
of children in domestic courts, it simply means that the International Criminal Court could not bring a 
prosecution’. 
1067 Rosen p 113; CRC article 38.2 and 3. 



 168 

between 15 and 18 who has perpetrated violations within articles 6 to 8 of the statute. 

The position is illogical, is not based on a principle of international law, and leaves a 

gap in the ICC’s enforcement of its provisions. 

 

It is important to note the divergence of opinion on the issue of the prosecution of 

minors for international crimes, but equally important that it is noted that article 26 

of the ICC Statute is misunderstood, and that its negation of jurisdiction over minors 

does not extend to a principle of international law. 

 

Conclusion 

 

It is a principle in international law that persons may be prosecuted for crimes that 

they committed whilst they were children. I have shown that in this chapter, first, by 

examining the preparatory drafting and negotiation process for the ICC Statute, over 

the period from 1995 to 1998, second, by outlining the provision for prosecution, 

and for international justice protections, in IHL, ICL and IHRL, and third, by 

reference to the juvenile justice models within the SCSL and the ETSP. 

 

Looking back to the problem demonstrated in chapter 1, and then forward to chapters 

5 and 6, there is a need for an accountability process to address crimes of atrocity 

perpetrated by CPHs. In chapters 5 and 6 I will look at the benefits of pursuing such 

accountability through the process of ICL, and to practically map out the way in 

which it may be done. In chapter 5 therefore I will reflect on the benefits of using 

ICL as an accountability process for children. 

 

________________ 
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CHAPTER 5  
 

ICL as a route to addressing CPH atrocities 
 

Introduction  

 

ICL is a route to accountability for crimes of mass atrocity, and a tool for use within 

transitional justice, where there is a need for post-conflict, and possibly mid-conflict, 

accountability. It is a potentially effective route, as it is a means of attaining 

accountability that is able to call on a body of jurisprudence of substantive law and 

of procedure from within international law, and from global domestic jurisdictions. 

The route to accountability through ICL provides an opportunity for the realisation 

of the negation of impunity, justice for victims, the finding and recording of facts, 

general deterrence, opportunities for rehabilitation, and post conflict restoration of 

society. Werle and Jessberger say that ICL pierces ‘the veil’ of sovereignty, and 

seeks to protect the international community’s fundamental interests.1068 Stahn 

suggests that ICL holds the prospect of prevention, repression, and deterrence of 

crime, and ‘the condemnation of specific patterns of atrocity violence, a catalytic 

effect on international or domestic society’ and ‘a stabilizing effect on peace’.1069 

 

The perpetration of atrocities should neither be allowed to be forgotten, nor remain 

without the response of an account. Not to ensure accountability denies victims the 

chance of reparation, and renders the possibility of future atrocity more likely. It is 

important that perpetrators of serious harms to others have the chance to understand 

the magnitude of what they have done, acknowledge that, and make recompense. 

Those steps will make it possible for them to return to their communities and to 

society, and will make it easier for their victims to accept them back, and even to 

forgive. It is important that impunity does not follow conflict and atrocity. 

 

Victims are at the heart of this. In transitional justice, the redress of wrongs done is 

arguably more important than the obtaining of a conviction on the part of the State, 

 
1068 Werle and Jessberger p 39. 
1069 Carsten Stahn, A Critical Introduction to International Criminal Law (Cambridge University 
Press 2019) 2. 
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though that has its own benefits for the rebuilding of a society. ICL is able to provide 

a range of forms of redress. In ICL the reparation process can be tied to the 

accountability process and, in some cases, is able to provide victims with the ability 

to participate in court proceedings, itself a form of redress. The ICL justice model 

evident in the ICC, and other tribunals, allows for scrutiny of evidence and of people 

before it, making it more possible that resulting findings of fact are reliable, and 

represent the truth. Court processes may be controlled, protecting witnesses, accused, 

victims and those involved in effecting the justice process. The process itself is 

developed and nuanced, involving burden and standard of proof, the assessment of 

capacity and culpability, and the operation of defences.  

 

Atrocities occur through a spectrum of degrees of responsibility, and ICL is thus able 

to cater for the enormity of the violation, and also to address the different levels of 

culpability borne by different actors. There may be a need for retributive justice in 

the face of deliberate and malicious brutality and mass atrocity; on the other hand, 

limited culpability of participants may be dealt with by rehabilitative disposals. ICL 

is able to operate as a provider of justice, supranationally and at the national level, 

through the ICC itself, and via complementarity, through ad hoc tribunals, hybrid 

internationalised tribunals and the application of specialised courts providing justice 

for international crimes. This allows the return of justice and the rule of law to States 

weakened by conflict and lost administration. ICL is a primary provider of justice in 

transition, fulfilling all of the definitional requirements of transitional justice, namely 

accountability, recognition of victims’ rights, civic trust, and a return to the rule of 

law; a means of coming to terms with the legacy of large-scale abuses.1070 The centre 

of that, it is submitted is real accountability and the redress of victims’ rights. 

 

Providing accountability through ICL in the case of CPHs can serve both the child 

and the community, and further the interests of long-term peace.1071 It needs however 

to be done in accordance with established norms of international law and juvenile 

justice, and being realistic about the limitations on capacity and culpability 

considered in chapter 3.  

 
1070 Steinl p 47. 
1071 Stahn p 316. 
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ICL can provide accountability and redress of victims’ rights, but it cannot do so 

fully if it cannot address atrocities perpetrated by children; and as suggested at the 

end of chapter 1, children who have perpetrated atrocities will be assisted in being 

able to fully return into their communities by facing the responsibility that they hold. 

In sections 1, 2 and 3 I will consider how ICL fits within conflict and post-conflict 

justice, and how accountability and redress for victims can operate in ICL in the 

context of child accused. In its present form however, ICL has drawbacks, and in 

sections 4, 5 and 6, I will consider the ICC system of assessment of gravity, and the 

operation of complementarity, and suggest why they are both problematic, and why 

they need to change before the ICC could effectively operate jurisdiction over 

children.  

 

1. Why ICL? 

 

Searching for the truth about the past, ensuring the accountability of perpetrators, 

providing reparation for victims, and the need to promote reconciliation between 

enemies are key issues faced by States and institutions confronted with the need to 

address the challenges of a period of large-scale abuses within conflict, or of mass 

atrocity.1072 These are the challenges of transitional justice.  

 

The aim of this thesis is to address the position of the CPH who has perpetrated 

atrocity; I am thus concerned with exploring a narrow part of the wider aspect of the 

transitional justice response, and that is what I shall be doing in this chapter. In this 

part, and in parts 2 and 3, I shall be focused upon two particular aspects of the 

commission by CPHs of atrocity, namely the need to address the commission of the 

violation by the CPH, and the need to seek redress for the CPH’s victim. Steinl 

speaks of ‘an important concretization’ of post conflict priorities, which elevates two 

issues above the rest, namely the need for perpetrators to be accountable for 

violations, and for victims to have redress.1073 

 
1072 Stephan Parmentier, Kris Vanspauwen, and Elmar Weitekamp, ‘Dealing with the legacy of mass 
violence: changing lenses to restorative justice’ in Alette Smeulers and Roelof Havemen eds. 
Supranational Criminology: Towards a Criminology of International Crimes (Intersentia 2008) 336 
and 337. 
1073 Steinl p 47. 
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The 2004 report of the UNSG, ‘[t]he rule of law and transitional justice in conflict 

and post-conflict societies’ emphasises that the consolidation of peace in a post 

conflict period cannot be achieved without the confidence, of those affected, that 

redress for grievances can be obtained through ‘legitimate structures for the peaceful 

settlement of disputes and the fair administration of justice’.1074 Justice, the UNSG 

states in the report, ‘is an ideal of accountability and fairness in the protection and 

vindication of rights and the prevention and punishment of wrongs’.1075 A justice 

process within a conflict or post-conflict context needs to establish facts, provide 

redress, and address wrongs, in a sufficient way.  

 

Truth commissions, traditional justice processes, amnesties and reparations, are 

varieties of processes which may be chosen in order to assist in attaining peace and 

redress, but they cannot, individually or together, it is submitted, stand in the place 

of ICL as adequate justice processes, sufficient for the requirements of the 2004 

UNSG report.  

 

I referred, in chapter 2, to Steinl’s description of the respective deficiencies of the 

Sierra Leonian, Liberian and South African truth commissions (TC) in failing to 

address children’s accountability for wrongs done.1076 TCs in any event, depend 

upon the willingness of the main political actors in a situation to cooperate with 

them, and the most responsible perpetrators may not come forward to tell the 

truth.1077 If States’ jurisdictions then fail to pursue such people, it will leave victims 

who have testified before them retraumatised, but without accountability.1078 The 

provision of amnesties may tempt cooperation with a TC, but both Ambos and Steinl 

warn of the dangers of the negation of accountability through their use.1079 Whilst 

amnesty provisions, generally, may bring parties to negotiate, as in the Lomé peace 

 
1074 Report of the Secretary-General, The rule of law and transitional justice in conflict and post-
conflict societies, UNSC (24 August 2004) UN Doc S/2004/616 p 3. (UNSG 2004 Report). 
1075 UNSG 2004 Report p 4 para 7. 
1076 Steinl pp 52 and 67. 
1077 Kai Ambos, ‘The legal framework of transitional justice: a systematic study with a special focus 
on the role of the ICC’ in Kai Ambos, Judith Large, Marieke Wierda eds. Building a Future on Peace 
and Justice, studies on transitional justice, peace and development (2009 Springer) 45. 
1078 Naomi Roht-Arriaza, ‘The new landscape of transitional justice’ in Naomi-Roht Arriaza and 
Javier Mariez Currena eds., (Cambridge Books Online Cambridge University Press 2010) 5. 
1079 Ambos p 45; Steinl 86-106 and 411. 
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agreement, they are often sought to prevent investigation and punishment of serious 

violations of IHRL and IHL, thus negating both an account and redress.1080 Juan-

Pablo Perez-Leon-Acevedo raises the argument that amnesties are inapplicable in the 

context of allegations of international crimes on the basis that international law binds 

States in their duty to prosecute international crimes.1081 

 

In chapter 2 I also referred to Steinl’s comments relating to the differing problems of 

traditional justice processes such as Mato Oput and Gacaca.1082 Such traditional 

justice processes may or may not be available in an area where the material situation 

has occurred, and if they are, their use raises issues both of fairness of trial and of the 

adequate provision of accountability.1083 Reparation is at the heart of post-conflict 

justice, but needs an operative avenue by which to channel reparations.1084 It is 

submitted that ICL is the only transitional justice process that can reliably and 

adequately establish facts, provide redress, and address wrongs. 

 

The UNSG’s 2004 report also stated that criminal trials ‘provide a direct form of 

accountability for perpetrators’ and the ICC itself facilitates truth telling and the 

delivery of reparations.1085 ICL is not only well-suited for use within transitional 

justice, but it offers the only process that can provide firstly, truth telling of a factual 

and forensic reliability, secondly, accountability in terms of a fact-finding process 

that results in individual responsibility and disposal, and thirdly, reparation 

consequent on that.1086  

 

The ICC subsists as the main avenue for post conflict justice through ICL. The 

number of existing internationalised courts and tribunals has reduced; they have 

either ceased to operate, are nearing the end of their existence, or their terms are 

 
1080 Ambos pp 54 to 56.  
1081 Juan-Pablo Perez-Leon-Acevedo, ‘Much cry and little Wool? Determining the exact role pf the 
international criminal court in transitional justice efforts’ (2021) California Western International Law 
Journal 51 423-424; see also Ambos pp 54-62. 
1082 Steinl 68-80 and 411. 
1083 Steinl pp 68 to 80: Gacaca courts were used in Rwanda in order to deal with the number of 
accused following the genocide. In dealing with children, the courts experienced difficulties in 
judging whether children were under or over the MACR of 14, and delays and procedural problems 
led to criticism from human rights bodies. 
1084 Steinl pp 116 and 411. 
1085 UNSG 2004 Report p 13. 
1086 Parmentier et al pp 345 to 354. 
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narrow and specific and were created to address narrow and specific ends.1087 The 

ICC however is a permanent and global ICL body, with 123 States parties 

members,1088 the ability of non-State parties to accept jurisdiction for particular 

situations,1089 and with linked arrangements with the UN, including the ability of the 

UNSC to refer cases to the court under chapter VII of the UN Charter.1090  

 

The purpose of the ICC is to try crimes under ICL which were designed to address 

violations in conflict and mass atrocity. That is reflected in recitals 4 to 6 of the 

statute, which state that ‘the most serious crimes of concern to the international 

community as a whole must not go unpunished’, that there must be an end to 

‘impunity for the perpetrators of these crimes’, and that there is a duty to exercise 

‘criminal jurisdiction over those responsible for international crimes’.1091 The ICC 

works on the basis of complementarity, and the duty to prosecute is primarily that of 

States parties, but in default of State action the duty to prosecute international crimes 

becomes the court’s.1092 

 

Post-conflict justice needs to be targeted so as to benefit conflict victims,1093 who 

have rights to reparation which are found within the UN Basic Principles, which I 

will consider below.1094 Means exist within ICL to satisfy the rights of victims 

through award of reparation and through involvement in proceedings, particularly 

through the ICC. Empirical data, Kai Ambos suggests, demonstrates that victims 

desire accountability in the form of criminal prosecutions.1095  

 

The ICC is thus the most appropriate justice body through which to seek post-

conflict justice (but for the existence or creation of another international or 

internationalised justice body), as it is equipped to provide a process of 

accountability and redress for victims of international crimes. 

 

 
1087 Werle and Jessberger pp 133 to 144. 
1088 ICC website <https://asp.icc-cpi.int/states-parties> last accessed 28 August 2022. 
1089 ICC Statute article 12 2. and 3. 
1090 ICC Statute article 13 (b). 
1091 ICC Statute, ‘Preamble’ Recitals 4 to 6; Ambos p 31. 
1092 ICC Statute article 17; Ambos pp 29-33. 
1093 Ambos p 33. 
1094 Ambos pp 33 to 38; Parmentier et al 346 to 352.  
1095 Ambos p 25.  
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An argument might be made that the retributive nature of the ICL’s dispositions are, 

in the context of transitional justice, an obstacle to its use as a conflict/post-conflict 

justice process for children. It is suggested that there is an unbreakable link in ICL 

between the search for truth and the consequent application of punitive, retributive 

sanction.1096 This does not have to be the case. There is a place for retribution in the 

available sentencing tools of the ICC, but it need not be the default option.  

 

Martha Minow refers to retribution as punishment ‘out of fairness to those who have 

been wronged’.1097 This reflects the assessment that ‘wrongdoers deserve blame and 

punishment in direct proportion to the harm inflicted’.1098 Parmentier et al suggest 

that prosecution of the most dangerous perpetrators, and their removal from society, 

may be necessary.1099 That of course reflects ICL’s subject matter of crimes arising 

out of conflict and mass atrocity, and the ICC’s approach towards the admissibility 

of the cases that come before it. 

 

Retributive justice may be the logical response of an ICL system that limits 

intervention to the architects of atrocity, namely the leaders and commanders. The 

level of harm resulting, and the degree and type of culpability possessed, by the 

selected few accused may warrant a retributive approach. However, retributive 

justice, it is submitted, only needs to be one out of a variety of responses to 

convicted perpetrators; consider the provisions of article 7 of the Statute of the 

SCSL, with its non-custodial dispositions for juvenile offenders.  

 

Parmentier et al explore the approach to disposition favoured within transitional 

justice, namely the principles of restorative justice.1100 These principles hold that 

crime is a violation of people and their relationships, and the goals of restorative 

justice should be, that harm done to the victim is repaired and the perpetrator 

reintegrated rather than punished or alienated.1101 The goals within Parmentier et al’s 

summary capture a potentially apposite approach to addressing the harm done to the 

 
1096 Drumbl 1 p 22; Parmentier p 349. 
1097 Martha Minow, Between Vengeance and Forgiveness, facing history after genocide and mass 
violence (Beacon Press 1998) 12. 
1098 Minow p 12. 
1099 Parmentier et al p 349. 
1100 Parmentier et al p 344: they are ‘personalism’, reparation, reintegration, and participation. 
1101 Parmentier et al p 344. 
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victims of CPH atrocity, whilst dealing concurrently and proportionately with CPHs, 

in their diminished state of culpability and their position as victims.  

 

Howard Zehr suggested that true accountability involves the perpetrator developing 

an understanding of what they have done and what that has meant to the victim; it 

then involves the perpetrator in participating in addressing the wrong.1102 Just as 

national criminal jurisdictions use rehabilitative sentencing,1103 and the SCSL offered 

a menu of non-custodial, rehabilitative, dispositions for children between 15 and 

18,1104 restorative dispositions resulting from a fact-finding hearing, based on 

criminal law and evidence, may be a legitimate, norm-based process for achieving 

truth, accountability and reparation. There are appropriate means of applying ICL to 

the job of holding children to an account, that both reflect the values of restorative, 

rehabilitative and juvenile justice, and would satisfy the aims of post transitional 

justice.      

 
2. Negation of impunity, the principle of individual account in international law, 

and the context of the accused child 

 

The second to fifth recitals of the ‘Preamble’ to the ICC Statute are an express link 

between the perpetration of mass atrocity and ICL. They recite that, during the 

twentieth century, ‘millions of women and men were victims of unimaginable 

atrocities that deeply shocked the conscience of humanity’,1105 ‘such grave crimes 

threaten the peace, security and well-being of the world’,1106 and ‘the most serious 

crimes of concern to the international community as a whole must not go 

unpunished.1107 Recital 5 follows with a determination ‘to put an end to impunity for 

the perpetrators of atrocity, and thus contribute to their prevention’.1108 The ICC is 

there to provide a bulwark against impunity. 

 

 
1102 Howard Zehr, Changing Lenses, restorative justice for our times (3rd edition, Herald Press 2005) 
47-48. 
1103 For instance, see the UK Sentencing Act 2020, parts 4 to 9. 
1104 SCSL Statute article 7.2. 
1105 ICC statute Preamble recital 2. 
1106 ICC statute Preamble recital 3. 
1107 ICC statute Preamble recital 4. 
1108 ICC statute Preamble recital 5. 
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M. Cherif Bassiouni called accountability ‘the antithesis of impunity’.1109 He 

described impunity as ‘an exemption from punishment’,1110 what The Oxford 

English Dictionary defines as exemption from punishment, or freedom from the 

harmful consequences of an action.1111 Coke described it as a person being able to do 

what they wished without sanction.1112 The UN 1997 ‘Set of principles for the 

protection and promotion of human rights through action to combat impunity’1113 

defines impunity as ‘the impossibility, de jure or de facto, of bringing the 

perpetrators of human rights violations to account … since they are not subject to 

any inquiry that might lead to their being accused, arrested, tried and, if found guilty, 

convicted, and to reparations being made to their victims’.1114 Impunity, in the 

context of the perpetration of serious harms to people, translates as freedom from 

inquiry as to facts or fault, from accounting to victims, and from punishment, penalty 

or reparation.1115 That is what the ICC states that it stands against. 

 

ICL crimes that are material in the case of CPHs are genocide, crimes against 

humanity (CAH) and war crimes, and are (in the company of aggression) ‘the most 

serious crimes of concern to the international community’.1116 The international 

‘element’ of these crimes is, as indicated in chapter 1, their requirement of 

systematic or large-scale violence, referred to as their ‘chapeau’ elements.1117 These 

 
1109 M. Cherif Bassiouni, ‘Searching for peace and achieving justice: the need for accountability’ 
(1996) Law and Contemporary Problems 59(4) 19. (Bassiouni 2) 
1110 Bassiouni 2 p 19. 
1111 Meaning of – from The Concise Oxford English Dictionary (12th Edition Oxford University Press 
2011). (Oxford English Dictionary). 
1112 Oxford English Dictionary online: Coke described the principle in his ‘Justice Vindicated’, 
‘Elements Power & Subjection 45’, in 1660, ‘This unlimited power of doing anything with impunity, 
will only beget a confidence in kings of doing what they list’: Oxford English Dictionary online. 
1113 Set of Principles for the Protection and Promotion of Human Rights Through Action to Combat 
Impunity, Annex II of document E/CN.4/Sub.2/1997/20, The Administration of Justice and the 
Human Rights of Detainees, Question of the impunity of perpetrators of human rights violations (civil 
and political), Final report prepared by Mr. Joinet pursuant to Sub-Commission decision 1996/119, 
Economic and Social Council, Commission on Human Rights Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, Forty-ninth session, item 9 of the provisional agenda 
(Principles to Combat Impunity). 
1114 Principles to Combat Impunity, ‘Definitions’, pp 15 to 16. 
1115 An example of such impunity is the experience of Idi Amin, former general and president of 
Uganda. Amin and his government killed between 80,000 to 500,000 people in his 8-year period of 
power of in Uganda, and he ultimately died in 2003, in Saudi Arabia, without undergoing any trial or 
accounting process [W Michael Reisman, ‘Acting Before Victims Become Victims: Preventing and 
Arresting Mass Murder’ (2008) Case Western Reserve Journal of International Law 40(57) 68]. 
1116 Werle and Jessberger p 36. 
1117 Gerhard Werle, ‘General principles of international criminal law’ in Antonio Cassese ed., The 
Oxford Companion to International Criminal Justice (Oxford University Press 2009) 55. (OCICJ); 
ICC Elements of Crimes article 6(a) 3; Genocide Convention 1948 article II; Werle p 55: Genocide 
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large-scale contexts, represent large, collective, continuing events which usually 

involve a common, collaborative or cumulative influence or organisation driving 

them. The large collective contexts are marked by widespread and serious violence, 

the varieties of which are itemised as separate offences within articles 6 to 8 of the 

ICC Statute.1118 It is the large scale, widespread and serious violence that threatens 

the peace, security and well-being of the world, as recited in the Preamble to the ICC 

Statute, which ICL was developed to protect against.  

 

Accountability in the face of such collective and serious crimes is at the heart of ICL, 

which stands as a challenge to impunity. The first 4 of the Nuremberg Principles 

demonstrate this.1119 They express that a person who commits an act which 

constitutes a crime under international law is responsible therefore and liable to 

punishment,1120 whether the accused’s national law penalises the particular act or 

not,1121 whether the accused was head of State or a government official,1122 or 

whether the accused was acting under the orders of another a person or not.1123 

Responsibility of the individual is key. An ICL offence must entail individual 

responsibility, must be part of international law, and must be punishable whether 

criminalised under national domestic law or not.1124 ICL is supranational individual 

liability. 

 

The collective nature of international crimes involves multiple forms of human 

interaction in their commission, and different levels of responsibility. It is a system 

of criminality which requires group activity, driven possibly by obedience to the 

group and leaders, with sub-entities involved in the direct perpetration of crimes.1125 

 
requires the ulterior intent of destroying, a national, ethnical, racial or religious group in whole or in 
part.  
ICC Elements of Crimes article 7(1)(a) 2; Werle p 55. Acts under CAH need to be committed as part 
of a widespread or systematic attack against the civilian population. ICC Elements of Crimes article 
8(2)(a)(i) 4; Tadic 1 paras 67 and 70; Werle p 55. For War Crimes, the conduct in question needs to 
take place in the context of an armed conflict. 
1118 ICC Statute, article 6 Genocide, article 7 Crimes Against Humanity, and article 8 War Crimes. 
1119 Principles of International Law recognized in the Charter of the Nürnberg Tribunal and in the 
Judgment of the Tribunal 1940 (the Nuremberg Principles). 
1120 Nuremberg Principles, principle I. 
1121 Nuremberg Principles, principle II. 
1122 Nuremberg Principles, principle III. 
1123 Nuremberg Principles, principle IV. 
1124 Werle and Jessberger p 36. 
1125 Stahn p 127. 
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Within the system there are different levels of perpetrators, with different roles, but 

individual responsibility applies to them all. 1126 At the bottom of the hierarchy is the 

‘compromised perpetrator’.1127 Such people are not most responsible for the 

commission of atrocities, but, as concluded in chapters 2 and 3, that does not divest 

them of all moral responsibility, and may leave them with some level of fault. CPHs 

are likely to exist in armed groups at this level; that of the compromised perpetrator. 

A perpetrator at this level will still be individually responsible in ICL, as would a 

perpetrator who sits at a higher level in the hierarchy, for without comprehensive 

accountability there is impunity. 

 

In cases of atrocity by a child, what does impunity mean in practice?  

 

In contrast to their submissions relating to the creation of the SCSL in 2000/2001, 

referred to in chapter 4, CSI, in their 2008 Global report, expressed the view that 

victims who had suffered at the hands of a CPH had the right to justice and 

reparations.1128 Where the individual child was in control of their actions, and where 

they were not drugged, or coerced, or otherwise forced into committing atrocities, 

CSI considered that acknowledgement and atonement, which may include 

prosecution, may be in the children’s best interests.1129 That approach mirrors that of 

AI in their 2000 report on the creation of the SCSL, also referred to in chapter 4.1130 

AI suggested that there were some cases where CPHs had been in control of their 

actions and had committed atrocities.1131 Although the focus and priority should be 

on those who recruited and used CPHs, AI supported the prosecution of any person 

who was responsible for serious crimes such as genocide, CAH and war crimes, so 

long as such proceedings were accompanied by fair trial standards, and were free of 

prohibited punishments.1132 It was important, they said, that the child perpetrator 

understood the gravity of their act, acknowledged guilt, and made reparation to the 

victim.1133 

 
1126 Stahn p 128 [From Alette Smeulers]. 
1127 Stahn p 128 [From Alette Smeulers]. 
1128 CSI Global report p 36.  
1129 CSI Global report p 36. 
1130 Amnesty International 2000 report. 
1131 Amnesty International 2000 report p 2. 
1132 Amnesty International 2000 report pp 5 and 6. 
1133 Amnesty International 2000 report p 13. 
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Mawson highlights the importance of addressing the dangers of impunity. He 

suggests that it is a basic principle of justice that failure to punish serious crimes 

increases the likelihood that similar offences will be committed in the future, and this 

is especially true of situations of conflict.1134 In these cases, social constraints are 

reduced and pressures and opportunities exist to commit serious crimes.1135 ‘[i]f 

everyone around me is killing and looting and getting away with it, there is little to 

stop me doing the same – especially if I am also under great pressure to commit 

atrocities from my peers or commanders’.1136 Impunity in the case of CPHs means a 

spiral of violence and brutality.1137 That is why it is so important that the negation of 

jurisdiction of the ICC over children ceases. 

 

There is a caveat to what Mawson says. He cautions against a narrow, ‘punishment 

oriented’ justice response which might not be appropriate or just, in the context of 

the abducted and/or brutalised recruited child.1138 

 

Where therefore individual responsibility is present in a child for the commission of 

a crime under ICL, the child will be punishable under international law; but criminal 

law doesn’t necessarily require punishment per se for an account to be given. 

 

Nevertheless, ICL provides a route to accountability. 

 

3. Redress for the victim 

 

ICL provides for reparation for victims, and allows victims to become involved in 

accused’s proceedings. It is a conduit for the international law rights of victims. 

 

When an atrocity takes place the suffering ripples out to the victim, to their parents, 

partner, children, relatives, friends and to their community. Victims are the centre of 

the causative effect of an atrocity, and, in the context of conflict and hostilities, the 

 
1134 Mawson p 90. 
1135 Mawson p 90. 
1136 Mawson p 90. 
1137 Mawson p 90. 
1138 Mawson p 91. 
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key to a justice process. Not to act on the rights of victims or to provide an avenue 

for reparations is to foster impunity.1139 Providing a remedy to a victim is a well-

founded principle of ‘individualised vindication’ and of attaining and keeping 

peace.1140 

 

Bassiouni saw redress of victims’ wrongs as ‘a fundamental legal principle 

constituting both a general principle of law and a customary rule of law recognised 

and applied in all legal systems’.1141 That right to redress emerged into international 

law with the mass atrocities of World War II, and the recognition that the individual 

was a subject of international law.1142 The rights of victims to redress consequently 

exist within multiple IHRL, IHL and regional human rights instruments;1143 the 

principle is demonstrated in practice by jurisprudence of the justice bodies that exist 

in connection with those instruments.1144  

 
1139 Amnesty International 2000 report p 3; CSI Global Report p 36. 
1140 M.C. Bassiouni, ‘International recognition of victims’ rights’ (2006) Human Rights Law Review 
203 207. (Bassiouni Victims). 
1141 Bassiouni Victims p 207. 
1142 Bassiouni Victims pp 207 to 209. 
1143 Bassiouni Victims p 209; the principal examples of which are set out here. The International 
Covenant on Civil and Political Rights (ICCPR) ensures an effective remedy for breach of the rights 
contained within it [ICCPR article 3(a)]. The Convention Against Torture (CAT) ensures redress for a 
victim of torture, and an enforceable right to fair and adequate compensation [Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (CAT) article 14]. 
The International Convention on the Elimination of all forms of Racial Discrimination (CERD) 
assures protection and remedy against breach, and the right to seek adequate reparation or satisfaction 
[International Convention on the Elimination of all forms of Racial Discrimination 1965 (CERD) 
article 6]. The International Convention for the Protection of All Persons from Enforced 
Disappearance (ICPPD) provides recourse to judgment on the lawfulness of deprivation of liberty and 
consequent release [International Convention for the Protection from Enforced Disappearance 2006 
(ICPPD) article 17(2)(f)]. The CRC, as previously commented on, provides for appropriate measures 
to be taken to promote the physical and psychological recovery, and social reintegration of a child 
victim of physical and mental abuse and exploitation [CRC: inter alia, exploitation, abuse, torture, 
cruel, inhuman or degrading treatment or punishments, or armed conflict: CRC articles 6.1, 7.1, 9.1, 
16, 19.1, 20, 34, 35, 36, 37]. In IHL, the Hague Regulations and Additional Protocol I provide for the 
payment of compensation by States for breaches by combatants of the instruments’ provisions [Hague 
Regulations article 3 (the only instrument in this list that precedes WW II); Additional Protocol I 
article 91]. Regional human rights instruments follow such principle. The African Charter on Human 
and People’s Rights (ACHPR) provides the right to appeal against acts which violate fundamental 
rights [African Charter on Human and People’s Rights 1981 (ACHPR) article 7.1(a): fundamental 
rights protected by conventions, laws, regulations and customs]. The American Convention on 
Human Rights, equally, provides recourse to a competent court for protection against violation of 
fundamental rights [American Convention on Human Rights (ACHR) article 25]. The European 
Convention on Human Rights provides an effective remedy, for those protected by the Convention, 
for violations of rights and freedoms [Convention for the Protection of Human Rights and 
Fundamental Freedoms 1950 (ECHR) article 13]. 
1144 Bassiouni Victims pp 226 to 231: cases such as: Velasquez Rodriguez v Honduras (Merits), Inter-
Am. Ct HR, 29 July 1988, and compensatory damages, 21 July 1989; Selmouni v France (1999) 29 
EHRR 403, McCann v United Kingdom (1995) 21 EHRR 97 para 161, Finucane v United Kingdom 
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The right to redress for a victim exists in ICL. The ICC provides, within the statute 

and rules of procedure and evidence, for the making and assessing of orders for 

reparations ‘including restitution, compensation and rehabilitation’, and for victims 

to participate in proceedings; orders can be made against those convicted, but also 

may be paid from the court’s trust fund.1145 Provision for victims to seek reparation 

was enacted within the statutes and/or rules of procedure and evidence of other 

international, or internationalised, criminal courts and tribunals. The ICTY, ICTR, 

SCSL and Special Tribunal for Lebanon (STL) provided only that a victim might 

claim compensation before a national court or other competent body, based on the 

court or tribunal’s judgment.1146 However, amongst other internationalised courts 

and tribunals, reparation was made available directly from the respective court or 

tribunal; this was the case in the ETSP,1147 the Extraordinary Chambers in the Courts 

of Cambodia (ECCC),1148 the Extraordinary African Chambers within the courts of 

Senegal (EAC),1149 and in the Kosovo Specialist Chambers and Specialist 

Prosecutor’s Office (KSC).1150 

 

 
(2003) 37 EHRR 29 at para. 67; and see also Aksoy v Turkey, Assenov v Bulgaria, Soering v United 
Kingdom. 
1145 ICC Statute article 75 and Rules of Procedure and Evidence Rule 97. Bassiouni wrote in 2006 that 
the ‘…most promising potential for the development of victims’ rights lies in the ICC provisions 
concerning victim compensation’. The ICC provides for victims to be ‘participants’ in proceedings 
[ICC Rules of Procedure and Evidence (ICCRPE), rules 91 and 93], and offers an independent right to 
reparations [ICC statute article 75] for loss and suffering [ICCRPE rules 94 to 97]. Orders for 
reparations may be made against convicted persons, or, where appropriate, from the Trust Fund for 
victims [ICC statute article 75]. Victims, under the rules, are persons who have suffered harm as a 
result of the commission of a crime within the jurisdiction of the court, and organisations and 
institutions that have sustained direct harm [ICCRPE rule 85: ‘direct harm to any of their property 
that is dedicated to religion, education, art, science or charitable purposes, historic monuments, 
hospitals and objects for humanitarian purposes’]. The court structures its regime into four ‘pillars’ 
[Carayon G. and O’Donohue J., The International Criminal Court’s Strategies in Relation to Victims, 
JICJ 15 2017 567-591, p 568], communication [Through the Public Information and Outreach 
Section], protection and support [Through the Victim and Witnesses section], participation and 
representation [Through the Independent Office for Public Counsel and Victims], and reparation and 
assistance [Through the Victims Participation and Reparation Section]. 
1146 Rule 106 of the ICTY and ICTR Rules of Procedure and Evidence; Article 14 SCSL Statute; 
Statute of the Special Tribunal for Lebanon (STL) article 25. 
1147 UNTAET Regulation 2000/30 section 50. 
1148 Extraordinary Chambers in the Courts of Cambodia (ECCC) internal rules article 23 11 and 12. 
1149 Statute of the Extraordinary African Chambers within the courts of Senegal created to prosecute 
international crimes committed in Chad between 7 June 1982 and 1 December 1990 (EAC), article 
27. 
1150 Republic of Kosovo, Law No.05/L-053, On Specialist Chambers and Specialist Prosecutor’s 
Office (KSC), article 22 7 and 8. 
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In its Lubanga decision on reparations of 7 August 2012, the ICC Trial Chamber 

confirmed that the right of redress was ‘a well-established and basic human 

right’,1151  based partly on IHRL and regional human rights instruments, but 

particularly on two instruments which give specific rights to redress, namely, the 

Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law of 2006 (the UN Basic Principles),1152 

and the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power 1985 (the 1985 Declaration of Basic Principles).1153 

 

The 1985 Declaration of Basic Principles lists and describes a State’s duty to provide 

a remedy to individual victims; the instrument is targeted at the duties of States, but 

is influential amongst NGOs and the ICC itself.1154 Under the Declaration of Basic 

Principles victims are persons who have suffered physical or mental harm, emotional 

suffering, economic loss or substantial impairment of their fundamental rights;1155 

immediate family or dependants who have suffered harm whilst intervening to assist 

are also included.1156 Redress under the 1985 Declaration of Basic Principles 

includes practical assistance and compensation for international crimes.1157 

 
1151 Situation in the Democratic Republic of the Congo in the case of the Prosecutor v. Thomas 
Lubanga Dyilo, ICC, Trial Chamber I ICC-01/04-01/06 (7 August 2012) para 185. (Lubanga 
Reparations). 
1152 Basic Principles and Guidelines on the Right to a remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International Humanitarian 
Law, Resolution adopted by the General Assembly on 16 December 2005 60/147, A/RES/60/147, 
General Assembly sixtieth session, Distr: General (21 March 2006). (UN Basic Principles). 
1153 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by 
the United Nations General Assembly by Resolution 40/34 (29 November 1985). (Declaration of 
Basic Principles).  
1154 Bassiouni Victims pp 216 and 246; the International Center for Transitional Justice relies upon the 
principles within the 1985 Declaration of Basic Principles, and the ICC Office of Public Counsel for 
Victims (OPCV) indicates that the description and definition of ‘victim’ within the Declaration of 
Basic Principles was highly significant in the parameters of the definition chosen to be within the ICC 
Statute and rules of procedure and evidence; See for example article 68 ICC Statute and Rule 85 of 
the Rules of Procedure and Evidence. 
1155 Declaration of Basic Principles article 1. 
1156 Declaration of Basic Principles article 2. 
1157 Declaration of Basic Principles article 12; Bassiouni Victims p 247. Other material provisions are: 
Victims should be treated with compassion and dignity and given prompt redress for harm that they 
have suffered [Declaration of Basic Principles article 4]. Redress may be found in: access to justice 
and fair treatment [Declaration of Basic Principles articles 4 to 7]; restitution, i.e. restoration of rights 
[Declaration of Basic Principles articles 8 to 11]; compensation from the offender or from the State 
[Declaration of Basic Principles articles 12 to 13]; and assistance e.g. medical, psychological and 
social [Declaration of Basic Principles articles 14 to 17]. Article 12 provides the legal basis of a State 
duty to compensate victims [Declaration of Basic Principles article 12: ‘When compensation is not 
fully available from the offender or other sources, States should endeavour to provide financial 
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The UN Basic Principles were described by Bassiouni as ‘for all practical purposes’ 

an international bill of rights for victims.1158 They are a reaffirmation of existing 

obligations to victims under international law, particularly under IHRL and IHL.1159 

Bassiouni sees in them an emerging principle in international law that protects 

victims in legal proceedings.1160  

 

The Basic Principles are directed towards ‘…gross violations of [IHRL] and serious 

violations of [IHL]’;1161 which description contemplates victims of atrocity crimes 

arising out of conflict and hostilities. Victims are defined in almost identical terms as 

they are defined in the 1985 Declaration of Basic Principles.1162 Importantly, the 

instrument’s ‘Preamble’ recites an obligation in international law to prosecute 

perpetrators of international crimes1163 and ties that into a right of victims to redress 

for victims under ‘…international legal principles of accountability, justice and the 

rule of law’.1164 Principles 4 and 10 state that persons responsible for gross violations 

of IHL should be prosecuted and punished,1165 and the human rights of victims 

should be respected.1166 The principles underline the right of victims to an effective 

legal remedy under international law,1167 and to adequate and proportionate redress 

and reparation.1168 These provisions connect the victim’s right to redress with the 

 
compensation to … Victims who have sustained significant bodily injury or impairment of physical or 
mental health as a result of serious crimes’]. 
1158 Bassiouni Victims p 203. 
1159 Recitals to GA resolution 60/147 (see note 1815 above): ‘…honouring the victims’ right to benefit 
from remedies and reparation, the international community keeps faith with the plight of victims, 
survivors and future generations and reaffirms international law in this field’, and Preamble to Basic 
Principles 2006 paragraph 7; Bassiouni Victims p 251. 
1160 Bassiouni Victims p 20. 
1161 UN Basic Principles, Preamble paragraph 6. 
1162 UN Basic Principles paragraph 8: victims are described as ‘persons who individually or 
collectively suffered harm, including physical, mental or emotional, economic loss or substantial 
impairment of their fundamental rights, through acts or serious violations of international 
humanitarian law’, and the definition extends to immediate family or dependants, and people who 
have suffered harm in assisting the victim. 
1163 UN Basic Principles, Preamble paragraph 8: ‘…international law contains the obligation to 
prosecute perpetrators of certain international crimes in accordance with international obligations of 
States …’. 
1164 UN Basic Principles, Preamble paragraph 10: ‘…in honouring the victims’ right to benefit from 
remedies and reparation, the international community keeps faith with the plight of victims, survivors 
and future human generations and reaffirms the international legal principles of accountability, justice 
and the rule of law’. 
1165 Basic Principles 2006, principle 4. 
1166 Basic Principles 2006, principle 10. 
1167 Basic Principles 2006, principles 11(a) and 12. 
1168 Basic Principles 2006, principles 11(b) and 15. 



 185 

duty to bring perpetrators to account. Victims of atrocities therefore have a right to 

redress in international law, which is connected to individual accountability, and is 

directed towards gross violations of IHRL and serious violations of IHL. Serious 

violations of IHL that attract individual criminal responsibility are war crimes, which 

are subject instruments of ICL;1169 thus the UN Basic Principles are part of 

international law that applies in ICL proceedings. 

 

The Trial Chamber in the August 2012 Lubanga Reparations decision confirmed 

both the acceptance of the authority of the UN Basic Principles and the national and 

international practices which they affirm.1170 Thus confirming the multiplicity of 

remedies which are in principle available to victims in ICL. 

 

Reparations listed within the UN Basic Principles include a wide menu of measures 

for redress under the headings, restitution, compensation, rehabilitation, satisfaction, 

and guarantees of non-repetition;1171 which cater for the needs and situations of 

victims of conflict and mass atrocity. The variety can be seen within Principles 19 to 

23, which I shall describe in the next paragraph. 

 

Restitution restores the victim to their original situation, and will include restoration 

of liberty, enjoyment of human rights, family life, and return of a home.1172 

Compensation may provide for economically assessable damages, which are 

proportionate to the gravity of the violation, and may represent i/a physical or mental 

harm and lost opportunities, and cover costs of expert assistance.1173 Rehabilitation 

includes medical and psychological care.1174 Satisfaction may constitute i/a cessation 

of violations, disclosure of the truth of events, searches for disappeared, 

identification and burial of loved ones, restoration of dignity or reputation by official 

declaration, public apology, and judicial sanctions against a perpetrator.1175 

Guarantees of non-repetition may include the assurance of effective civilian control 

 
1169 Tadic 1 paragraph 94. 
1170 Lubanga Reparations I paras 185 and 186. 
1171 UN Basic Principles, para 18. 
1172 UN Basic Principles, para 19.  
1173 UN Basic Principles para 20. 
1174 UN Basic Principles para 21. 
1175 UN Basic Principles para 22. 
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in a State, and assurance that legal proceedings abide by the standards of due 

process, fairness and impartiality.1176 

 

Bassiouni stated that victims under ICL primarily need access to justice, reparations 

and truth.1177 ICL can provide all three; it may also provide the opportunity for 

participation in the ICL hearing process. Five international courts or tribunals, 

including the ICC,1178 have allowed routes for victims to achieve such participation, 

namely,1179 the ECCC,1180 the KSC,1181 the STL,1182 the EAC,1183 and the ICC 

itself.1184 Victims may participate in cases before the ICC if their personal interests 

are affected.1185 They may make representations when a prosecutor firstly, seeks 

authorisation for an investigation,1186 secondly, when there is a challenge to a case’s 

admissibility,1187 thirdly, for their views and concerns to be aired when their personal 

interests are affected (particularly where there is a request to notify them as to a 

decision not to investigate or prosecute),1188 fourthly, where decisions are made 

about their protection and privacy,1189 and fifthly, as to any issue, on behalf of 

themselves or other victims.1190 Victims may participate in the trial of an accused, 

but only where authorised by the court; where they appear at reparations hearings 

however, they may participate and ask questions in the normal course of the 

hearing.1191 The ICC is able to take measures to protect victims under article 68.1 of 

 
1176 UN Basic Principles para 23. 
1177 Bassiouni Victims p 260. 
1178 Howard Varney, Katarzyna Zduńczyk, and Marie Gaudard, ‘The Role of Victims in Criminal 
Proceedings’  ICJT briefing (December 2017) 6. (ICJT briefing). 
1179 ICJT briefing. 
1180 ECCC internal rules rule 23: reparation might take the following forms: an order to publish 
judgment, an order to fund non-profit activity for the benefit of the victim, and ‘appropriate and 
comparable forms of reparation’: in the ECCC a victim may participate in proceedings as a ‘civil 
party’, and seek ‘collective and moral reparations’ borne by the convicted person; ICJT briefing pp 7 
to 8. 
1181 KSC law on specialist chambers and specialist prosecutor’s office paragraph 22: in the KSC a 
victim who has personally suffered harm, physical, mental or material, may, inter alia, apply to 
participate in proceedings, and seek reparation; ICJT briefing p 8. 
1182 STL statute articles 17 and 25; ICJT briefing pp 8 to 9. 
1183 Statute of the EAC, article 14 
1184 ICC Rules of Procedure and Evidence (ICCRPE), rules 91 and 93. 
1185 ICC Statute article 68(3). 
1186 ICC Statute article 15(3) 
1187 ICC Statute article 19(3). 
1188 ICC Statute articles 68(3) and 53, and ICCRPE rule 92(2). 
1189 ICC Statute article 57(3)(c). 
1190 ICCRPE rule 93. 
1191 ICCRPE rule 91. 
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the statute. The ICC victim participation process has been described as a ‘generally 

ambitious vision’ to give effect to the rights of victims.1192 

 

The act of ICL prosecution corresponds with paragraph 22 of the UN Basic 

Principles, namely the principle of judicial sanctions against a perpetrator.1193 The 

action of prosecution and conviction is crucial to the accountability process, as it 

unlocks reparations. Implicitly that would result in disclosure of the truth, and 

Bassiouni’s third remedy, verification of facts; it would also result, possibly, in the 

location of the disappeared or dead, declaration of the rights of the victim, public 

apology and acceptance of responsibility, rehabilitation, and, depending on the 

indigence of the perpetrator, compensation.1194 Victims could not realistically look to 

CPHs for monetary recompense, but they could look to the ICC Trust Fund for 

Victims; other remedies however would clearly be available. 

 

Accountability is therefore available in ICL by virtue of the prosecution process, and 

consequent reparation to the victim. There is no imperative that punishment follow, 

as such, only a conviction. The caveat is this however: just as punishment depends 

upon a successful prosecution, so does reparation. Lubanga was convicted of 

enlisting and conscripting children under the age of 15 into the FPLC and using them 

to participate in hostilities.1195 The decision on reparations limited the class of 

victims entitled to a remedy before the ICC to those who were ‘proximate’ to the 

charges Lubanga was convicted of, namely enlisting and conscripting children under 

15.1196 So the victims were CPHs recruited and used when under the age of 15. 

Those who suffered harm at the hands of those ‘proximate’ victims could not have 

redress.1197 Victims, under rule 85 of the ICC Rules of Procedure and evidence 

(ICCPRE), are persons who have suffered harm as a result of the commission of a 

 
1192 Gaelle Carayon and Jonathan O’Donohue, ‘The international criminal court’s strategies in relation 
to victims’ (2017) Journal of International Criminal Justice 15 567-591. 
1193 Bassiouni Victims pp 263 to 264; Stahn p 126. 
1194 UN Basic Principles paragraphs 20 to 22. 
1195 Lubanga Judgment pp 1 and 2; 2 charges respectively under article 8(2)(b)(xxvi) and article 
8(2)(e)(vii) ICC Statute. 
1196 Lubanga Reparations paras 247 to 249. 
1197 Situation in the Democratic Republic of the Congo in the case of the Prosecutor v. Thomas 
Lubanga Dyilo, ICC, Trial Chamber I ICC-01/04-01/06 (3 March 2015) para 52. (Lubanga 
Reparations Appeal). 
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crime within the jurisdiction of the court.1198 In the ICC you need a conviction as a 

basis for victims’ redress. 

 

ICL provides the means of redress and account for victims, in the combination of 

prosecution and reparation. It needs however to be applied comprehensively to a 

wide catchment of victims, in order that impunity may properly be challenged. 

 

However, jurisdictional provisions and policy on admissibility stand in the way of 

the application of ICL in that way, and particularly the issue of jurisdiction over 

children. If consideration of the accountability of children is to be addressed within 

the ICC system, then certain aspects of the operation of the ICC need change. I now 

turn to consideration of the issues of gravity and complementarity which will, in this 

chapter and in chapter 6, be the subject of proposals for amendment and change.  

 

4. Gravity, ICL and atrocity 

 

The ICC Statute limits the jurisdiction of the court to the most serious crimes of 

international concern, or of concern to the international community as a whole,1199 it 

sets an admissibility threshold that the case be of ‘sufficient gravity to justify further 

action by the court’,1200 and it gives the prosecutor a discretion not to investigate or 

bring a prosecution if they conclude it is not in the interests of justice to do so.1201 

 

 
1198 ICC Rules of Procedure and Evidence (ICCRPE), rule 85(a). 
1199 ICC statute, article 1: the ‘International Criminal Court … shall have the power to exercise its 
jurisdiction over persons for the most serious crimes of international concern’; article 5.1.: ‘The 
jurisdiction of the Court shall be limited to the most serious crimes of concern to the international 
community as a whole…’, and the article then specifies the particular international crimes for which it 
has jurisdiction. 
1200 ICC statute, article 17 1.(d) 
1201 ICC statute, article 53 1.(c) and 2.(c): 1.(c) ‘The Prosecutor shall, having evaluated the 
information made available to him or her, initiate an investigation unless he or she determines that 
there is not reasonable basis to proceed under this Statute. In deciding whether to initiate an 
investigation, the Prosecutor shall consider whether: … (c) Taking into account the gravity of the 
crime and the interests of victims, there are nonetheless substantial reasons to believe that an 
investigation would not serv the interests of justice; 2.(c) ‘If, upon investigation, the Prosecutor 
concludes that there is not a sufficient basis for a prosecution because: … (c) A prosecution is not in 
the interests of justice, taking into account all the circumstances, including the gravity of the crime, 
the interests of victims and the age or infirmity of the alleged perpetrator, and his or her role in the 
alleged crime’. 
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There has been a variance in the jurisdictional gravity threshold descriptions 

expressed within the various international, and internationalised courts and tribunals. 

The statutes of both the ICTY and the ICTR expressed the power of each to 

prosecute persons responsible for ‘serious violations’ of IHL.1202 The SCSL Statute 

expressed the power to prosecute people who ‘bear the greatest responsibility for 

serious violations’ of IHL.1203 The ECCC Statute’s purpose was to bring to trial 

‘senior leaders’ and those ‘most responsible’ for crimes and ‘serious violations’.1204 

Statutes of other internationalised courts and tribunals possessed differing gravity 

jurisdictions, sometimes descriptive of the specific task they were to fulfil. The 

ETSP had jurisdiction over ‘serious criminal offences.1205 The KSC had jurisdiction 

over ‘grave trans-boundary and international crimes’.1206 The STL had jurisdiction 

over persons responsible for the death of Rafiq Hariri or other persons or their 

injury.1207 The EAC expressed power to prosecute ‘persons most responsible’, and 

crimes ‘most serious’.1208  

 

The ICC thresholds for prosecution allow the Office for the Prosecutor (OTP) and 

the court to operate a narrow test through the breadth of interpretation of article 5.1, 

article 17 1.(d), and article 53 1.(c) and 2.(c).1209 At present, the targets of ICC 

prosecution appear, from a consideration of the subjects of arrest warrants, 

indictments, and trial by the court, to be high-ranking commanders and 

politicians.1210 Schabas confirms that past decisions to investigate situations, using 

the ‘gravity test’,1211 have been based on the position and leadership of the 

 
1202 ICTY statute article 1, and ICTR statute article 1. 
1203 SCSL statute article 1. 
1204 ECCC Statute article 1. 
1205 ETSP Regulation No. 2000/15, recitals. 
1206 Law on Specialist Chambers and Specialist Prosecutor’s Office, article 1.2. 
1207 STL Statute article 1. 
1208 EAC Statute article 3. 
1209 article 5.1, article 17 1.(d), and article 53 1.(c) and 2.(c). 
1210 Those convicted: Al-Mahdi, Germain Katanga, Thomas Lubanga Dyilo, Bosko Ntaganda Dyilo 
Dominic Ongwen; cases concluded without convictions: Mathieu Ngudjolo Chui, Jean-Pierre Bemba, 
Bahan Idris Abu Garda, William Ruto, Joshua Sang, Laurent Gbagbo, Charles Blé Goudé; others 
subject to warrants of arrest and/or indictments, continuing or deleted: Joseph Kony, Alfred Yekatom, 
Patrice-Edouard Ngaissona, Al Hassan Ag Abdoul Aziz, Ali Kashayb, Ahmad Harun, Omar Al 
Bashir, Abdallah Banda Abakaer Nourain, Saleh Mohammed Jerbo Jamus, Abdel Raheem Hussein, 
Muammar Gaddafi, Saif Al-Islam Gaddafi, Abdullah al-Senussi, Francis Kirimi Muthaura, Uhuru 
Kenyatta, Simone Gbagbo: ICC website; Werle and Jessberger pp 144 to 154. 
1211 ICC statute article 17(d): ‘…a case is inadmissible where … (d) [it] is not of sufficient gravity to 
justify further action by the Court’. 
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accused.1212 The OTP 2016 Policy Paper on Case Selection and Prioritisation (OTP 

PP 2016) shines a light on the OTP case selection criteria, and reflects the general 

approach of the court to the present benchmarks for choosing cases and accused.1213 

Investigations are targeted against those ‘who appear to be the most responsible for 

the identified crimes’, who will tend to be ‘a limited number of mid- and high-level 

perpetrators’.1214 The amalgam of those criteria, together with the knowledge of the 

types of people who have been the focus of investigations and prosecution, suggests 

that ‘responsibility’ tends to be interpreted through hierarchy over and above the 

serious nature of the offence. 

 

This need not be. The wording of articles 5 and 17 of the ICC Statute is capable of 

wide interpretation, and even the OTPPP 2016 sets out criteria for assessing gravity, 

under the headings, ‘scale, nature, manner of commission, and impact of the crimes’, 

which allow for scrutiny i/a of the types, and vulnerability of, victims and the cruelty 

and effects of particular offences.1215 The policy paper does state that the OTP may 

apply a stricter gravity assessment in fact, than ‘that which is legally required’,1216 

and it seems clear that that is the practice being applied.1217 The policy paper in fact 

also expresses a caveat that the OTP might decide to prosecute ‘lower level-

perpetrators’, though that has not been the trend to date.1218  

 

The Pre-Trial Chamber in Lubanga linked the gravity threshold and the focus of the 

court toward leaders.1219 It declared that the threshold was intended to ensure that the 

court pursued cases against ‘the most senior leaders’ in a given situation under 

investigation, taking into account the position held by the accused, the role played in 

 
1212 W.A. Schabas, ‘Complementarity in practice: some uncomplimentary thoughts’ (2008) Criminal 
Law Forum 19(1) 5 31.  
1213 Office of the Prosecutor, Policy Paper on Case Selection and Prioritization, 15 September 2016 
(OTPPP 2016), paragraphs 34 to 44. Note that the introduction to the policy paper makes clear that 
case selection takes into account i/a gravity as an issue within article 17 1.(d), ‘…of sufficient gravity 
to justify further action by the court’.  
1214 OTPPP 2016 para 42. 
1215 OTPPP 2016 paras 35 to 40. 
1216 OTPPP 2016 paras 35 to 40. 
1217 OTPPP 2016 para 42. 
1218 OTPPP 2016 para 42. 
1219 Williams Schabas, ‘Prosecutorial discretion v. judicial activism at the international criminal court’ 
(2008) JICJ 6 745. (Schabas 2). 
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systematic or large-scale crimes, and the overall organisational role involved in the 

crime.1220 

 

The same approach was chosen by the UNSC for the SCSL, in order to limit its 

focus upon ‘those who played a leadership role’; a similar position to that of the ICC 

today.1221 In the event therefore, the indicted accused before the SCSL had all held 

leadership roles connected with the Sierra Leonian war;1222 though in fact Kofi 

Annan did not consider that the threshold test limited ‘personal jurisdiction’ to the 

political and military leaders only.1223 The ECCC’s statute charged it to focus on 

leadership roles.1224 In the circumstances in which CPHs operate, they are usually 

those who serve, and who are given orders to do so. They are usually not the ones 

who order atrocities, but the ones who perpetrate or participate in them. There is a 

stratum of responsibility for atrocities that occur in conflicts and lesser hostilities, 

and that needs to be accommodated by ICL instruments. The wording, for example 

of the provisions contained in articles 5 and 17 of the ICC Statute, could very 

possibly accommodate violations at the level of atrocities committed by CPHs, 

subject to breadth of interpretation. 

 

Hersch Lauterpacht, whilst engaged in the beginning of the process of developing 

what was to become ICL, defined the level of seriousness of a violation for it to be a 

‘war crime proper’;1225 in other words the level of wrong that was grave enough to 

be an international crime. Lauterpacht considered that violations may be defined as 

criminal because of their ‘heinousness, their brutality, their ruthless disregard of the 

sanctity of human life and personality, or their wanton interference with the rights of 

 
1220 Schabas 2 pp 745-746. 
1221 Letter dated 22 December 2000 from the President of the Security Council addressed to the 
Secretary-General (22 December 2000) S/2000/1234 para 1. (SC letter 22 December 2000). 
1222 RUF Trial; Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara, Santigie Borbor Kanu, Special 
Court for Sierra Leone, Case No. SCSL-04-16-T (20 June 2007). (AFRC trial). 
Prosecutor v Fofana et al, Special Court for Sierra Leone, Case No. SCSL-2004-14-T (2 August 
2007) (CDF Trial).  
Prosecutor v Charles Ghankay Taylor, Special Court for Sierra Leone, SCSL-03-01-T (18 May 
2012). (Taylor trial). 
1223 Letter dated 12 January 2001 from the Secretary-General addressed to the President of the 
Security Council, UNSC, S/2001/40. 
1224 Werle and Jessberger p 139. 
1225  H. Lauterpacht, ‘The Law of Nations and the punishment of war crimes’ (1944) Brit. YB Int’l L. 
21(58) 78: Lauterpacht’s article is stated to have grown out of a Memorandum submitted to the 
Cambridge Conference on Penal Reconstruction and Development (CPRD) in July 1942. 
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property unrelated to reasonably conceivable requirements of military necessity’.1226 

Lauterpacht’s test attaches to the violation  itself, rather than the to the rank of the 

perpetrator, or even to the magnitude of its incidence, and is a valuable reminder of 

the level of seriousness of a violation judged by the creators of ICL to achieve the 

status of an international crime. 

 

Carsten Stahn recognises that perpetrators of crimes under ICL exist at all levels, and 

that ‘individual criminal responsibility applies in principle equally to all, irrespective 

of the rank or level of authority that a person holds’.1227 There is no rule in ICL that 

it should only be concerned with those of position and leadership; ICL was 

constructed to address atrocity, and to address it in a comprehensive way.  

 

The construction of ICL began with the work of the ‘Commission on the 

Responsibility of the Authors of the War and on the Enforcement of Penalties’ (the 

commission on responsibility),1228 which was created within the Paris Peace 

Conference of 1919 to investigate and report on breaches of the laws of war 

committed by Germany and its allies during World War I (WW I). The construction 

continued during the period between 1941 and 1950 with the work of bodies and 

groups including the Cambridge Conference on Penal Reconstruction and 

Development (CPRD),1229 the London International Assembly (LIA),1230 the United 

 
1226 Lauterpacht p 79; UNWCC History p 95. 
1227 Stahn p 130. 
1228 H.M. Rhea, ‘The Commission on the Responsibility of the Authors of the War and on 
Enforcement of Penalties and its Contribution to international criminal justice after World War II 
(2014) Criminal Law Forum 25 151; UNWCC history p 32: There were two representatives each 
from the five Great Powers: Britain, France, Italy, Japan, and the United States, and five 
representatives from the other powers: Belgium, Greece, Poland, Rumania and Serbia.  
1229 UNWCC History p 94: the conference was organised in Cambridge on 14 November 1941. The 
CPRD took place in the months prior to the St. James’s Declaration, and involved representatives the 
nine European countries, namely: Belgium, Czechoslovakia, France, Greece, Luxembourg, The 
Netherlands, Norway, Poland and Yugoslavia; it was organised by Professors H. Winfield, Hersch 
Lauterpacht, and A.L. Goodhart; K. Von Lingen, ‘Setting the path for the UNWCC: the 
representation of European exile governments on the London International Assembly and the 
Commission for Penal Reconstruction and Development, 1941-1944’ (2014) Criminal Law Forum 25 
56; UNWCC History p 95. 
1230 UNWCC History p 99: the assembly was formed in March 1942. The London International 
Assembly (LIA) was, like the CPRD, not an international body, but its members were, in their turn, 
attached to or linked to Allied governments in exile in London. The people involved in the LIA 
included legal scholars from Europe, the USA, South America, and Asia, including German and 
Austrian judges of Jewish descent, who were emigrés in London: Von Lingen pp 57 and 62: the 
people included Sheldon Glueck of Harvard Law School, and legal scholars from: Belgium, Brazil, 
China, Czechoslovakia, France, Great Britain, Greece, Holland, India, Luxembourg, Norway, Poland, 
the United States, and Yugoslavia. 
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Nations War Crimes Commission (UNWCC),1231 the London International 

Conference,1232 the Joint Chiefs of Staff of the United States Army,1233 and the US 

legal division under the Allied Control Council in Germany.1234 

 

The commission on responsibility found substantial evidence of breaches of the 

Hague Regulations against the laws of war which had occurred during WW I,1235 the 

victims of which were combatants, prisoners, wounded, women, and children.1236 

Those violations were regarded by the commission as enforceable by criminal 

sanction,1237 and it went on to list them.1238 That list of crimes1239 provided a basis 

 
1231 The UNWCC was formed in October 1942, and began its work a year later. It was ‘a central 
authority’ for the investigation of war crimes, and acted as a filter on the merits of cases, in order to 
make recommendations to national prosecution departments, for the trying of crimes’. It also had an 
advisory role, and this was influential in the development and strengthening of ICL, and in the 
significant widening of its parameters. 
1232 The International Conference on Military Trials, London, 1945: the conference members, the 
USA, the UK, France and the USSR, sat between June and August 1945 to negotiate, and draft the 
Charter of the International Military Tribunal. 
1233 Directive on the Identification and Apprehension of Persons Suspected of War Crimes or Other 
Offences and Trial of Certain Offences, COPY No. 26, J.C.S. 1023/10 (8 July 1945) 61-77 ; 
Nuremberg Trials Final Report Appendix C, The Avalon Project, Lillian Goldman Law Library, Yale 
Law School (Joint Chiefs of Staff Directive/JCS 1023) (draft of 21 October 1944) (referred to as JCS 
1023/3 by Telford Taylor); Final Report to the Secretary of the Army on the Nuernberg War Crimes 
Trials under Control Council Law No. 10 by Telford Taylor Brigadier General, USA, Chief of 
Counsel for War Crimes, Washington DC, (15 August 1949). 
1234 Charles Fahy, head of the US legal division under the Allied Control Council, oversaw the 
drafting of Control Council Law No. 10, which was enacted by the Control Council of Germany and 
was the instrument used i/a in the 12 NMT US international trials.  
1235 See above, Hague Convention IV 1907; the Regulations are the operative part of the convention, 
and are referred to in notes above; Rhea p 168; UNWCC History, chapter III, p 33. The commission 
produced its report on 29 March 1919, and found, from the evidence it gathered, an ‘abundant 
evidence of outrages of every description committed on land, at sea, and in the air’. 
1236 UNWCC History, chapter III, p 33; Rhea p 153: The commission was divided into three sub-
commissions; sub-commission I was to investigate facts relating to culpable conduct, sub-commission 
II was to determine if persons who initiated the war could be prosecuted, and sub-commission III was 
to determine if violators of the laws of war might be prosecuted. 
1237 UNWCC History, chapter III, p 33. The ‘outrages’ were stated to have been committed ‘against 
the laws and customs of war and of the laws of humanity’. The commission thus regarded the Hague 
convention of 1907, and its regulations, as standards enforceable by criminal sanctions: ‘in spite of 
explicit regulations, established customs, and the clear dictates of humanity, Germany and her Allies 
have piled outrage upon outrage’.  
1238 UNWCC History, chapter III, p 34; ‘Murders and massacres, tortures, shields formed of living 
human beings, collective penalties, the arrest and execution of hostages, the requisitioning of services 
for military purposes, the arbitrary destruction of public and private property, the aerial bombardment 
of open towns without there being any regular siege, the destruction of merchant ships without 
previous visit and without any precautions for the safety of passengers and crew, the massacre of 
prisoners, attacks on hospital ships, the poisoning of springs and wells, outrages and profanations 
without regard for religion or the honour of individuals, the issue of counterfeit money, the 
methodological and deliberate destruction of industries with no other object than to promote German 
economic supremacy after the war …’. Most of the examples sit as forerunners to the provisions of 
the 1949 Geneva Conventions (save perhaps for the example of poisoning of springs and wells). 
1239 UNWCC History, chapter III, pp 34 and 35: (1) Murders and massacres; systematic terrorism. (2) 
Putting hostages to death. (3) Torture of civilians. (4) Deliberate starvation of civilians. (5) Rape. (6) 
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for classification of ‘war crimes’ in 1943 as a core crime within ICL.1240 This was 

nascent ICL, ‘[T]he Birth of the New Justice’.1241 Importantly, the commission’s 

approach to the apportionment of blame for the violations was to apply responsibility 

to all;1242 all persons accused of violations were liable to prosecution, without 

distinction as to rank.1243 

 

This approach was replicated within the development process of ICL during World 

War II (WW II). The Axis (Germany and its allies) was pursuing the war with 

extreme brutality.1244 There was commission of mass atrocity, and there was a need 

of a response. The Polish and Czechoslovak governments in exile described 

Germany’s use of violence and cruelty as ‘unparalleled in human history’,1245 and 

Roosevelt accused the German government of ‘depths of frightfulness which even 

they [had] never approached before’.1246 In the face of such levels of atrocity, two 

particular political declarations, that of St James’s Palace in 1942, and of Moscow in 

1943, became catalysts for the development of ICL.1247 Both of these declarations 

 
Abduction of girls and women for the purposes of enforced prostitution. (7) Deportation of civilians. 
(8) Internment of civilians under inhuman conditions. (9) Forced labour of civilians in connection 
with the military operations of the enemy. (10) Usurpation of sovereignty during military occupation. 
(11) Compulsory enlistment of soldiers among the inhabitants of occupied territory. (12) Attempts to 
denationalize the inhabitants of occupied territory. (13) Pillage. (14) Confiscation of property. (15) 
Exaction of illegitimate or of exorbitant contributions and requisitions. (16) Debasement of currency, 
and issue of spurious currency. (17) Imposition of collective penalties. (18) Wanton devastation and 
destruction of property. (19) Deliberate bombardment of undefended places. (20) Wanton destruction 
of religious, charitable, educational and historic buildings and monuments. (21) Destruction of 
merchant ships and passenger vessels without warning and without provision for the safety of 
passengers and crew. (22) Destruction of fishing boats and of relief ships. (23) Deliberate 
bombardment of hospitals. (24) Attack on and destruction of hospital ships. (25) Breach of other rules 
relating to the Red Cross. (26) Use of deleterious and asphyxiating gases. (27) Use of explosive or 
expanding bullets, and other inhuman appliances. (28) Directions to give no quarter. (29) Ill-treatment 
of wounded and prisoners of war. (30) Employment of prisoners of war on unauthorized works. (31) 
Misuse of flags of truce. (32) Poisoning wells.  
1240 Rhea p 166. 
1241 Mark Lewis, ‘Chapter 2: The Birth of the New Justice at the Paris Peace Conference’ in The Birth 
of the New Justice: The Internationalization of Crime and Punishment, 1919-1950 (Oxford University 
Press 2014). 
1242 M.C. Bassiouni, ‘World War I: “The war to end all wars and the birth of a handicapped 
international criminal justice system’ (2002) J. Int’l L. & Pol’y (2002) 30(244) 257. (Bassiouni 
WWI): from commission report, p 20: ‘[T]here is no reason why rank, however exalted, should in any 
circumstances protect the holder of it from responsibility when that responsibility has been 
established before a properly constituted tribunal … This extends even to the case of Heads of States’. 
1243 UNWCC History, chapter III, p 38. 
1244 UNWCC History p 87. 
1245 UNWCC History p 87. 
1246 Punishment for War Crimes: the inter-allied declaration signed at St. James’s Palace, London on 
13th January 1942, and relative documents, p 15. (St James’s Declaration); UNWCC History p 88. 
1247 Principles of International Law recognized in the Charter of the Nurnberg Tribunal and in the 
Judgment of the Tribunal (1950). 
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addressed the challenge of mass atrocity, with a view to a comprehensive penal 

approach. 

 

The St James’s Declaration was signed by the representatives States,1248 and was 

also adopted by eight other non-occupied States which were involved together in the 

war against the Axis.1249 The declaration described the mass atrocity in States under 

occupation, and made clear the intention of the signatories to punish the parties 

responsible for such serious breaches of international law.1250 Notably, punishment 

needed to be applied to all perpetrators, whether they had ordered the atrocities, 

perpetrated them or participated in them.1251  

 

Two sets of comments made by delegates present at St James’s Palace bear 

repeating. M. Jan Šrámek, on behalf of the government of Czechoslovakia demanded 

due punishment ‘for all the German crimes committed in Czechoslovakia’,1252 he 

continued, ‘[b]etween the German leaders and their executive organs there exists a 

hierarchy of grades, but …[t]hat is why the Declaration rightly stipulates that all 

those guilty of or responsible for the crimes committed in Occupied countries shall 

be punished, whether they have ordered them, perpetrated them or participated in 

them … [t]he Czechoslovak Government earnestly hopes that this conception of law 

will make it possible – after the war – to search for every culprit, to deliver him to 

justice, to judge him and to carry out the sentence passed’.1253 M. Emmanuel 

Tsouderos, Prime Minister of Greece said that ‘[a] new principle of International 

Law [had] come into being’,1254 and accordingly ‘[h]enceforth butchers, gaolers, and 

looters of every kind will no longer be allowed individually to elude their 

responsibilities on the pretext that they are acting under orders from above’.1255 The 

 
1248 Representatives of nine occupied European countries, namely Poland, Belgium, Czechoslovakia, 
France, Greece, Luxembourg, Norway, the Netherlands, and Yugoslavia. 
1249 UNWCC History p 89: representatives of Australia, Canada, India, New Zealand, the Union of 
South Africa, the USA, the USSR and China. 
1250 St James’s Declaration pp 3 and 4. 
1251 St James’s Declaration p 4; UNWCC History p 90. 
1252 St James’s Declaration p 8. 
1253 St James’s Declaration p 9. 
1254 St James’s Declaration p 10; UNWCC History p 91. 
1255 St James’s Declaration p 10; UNWCC History p 91. 
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objective of the St James’s Declaration was both to address atrocities as crimes 

under the law,1256 and to apply that law to all levels of perpetrator. 

 

The second declaration, the ‘Moscow Declaration’ of 1 November 1943, contained a 

‘Statement on Atrocities’ (SOA), which was agreed by Roosevelt, Churchill and 

Stalin.1257 The SOA recited evidence of ‘atrocities, massacres, and cold-blooded 

mass executions’ perpetrated by the Axis,1258 and declared that the officers and men 

responsible for them would be sent back to the States in which their crimes had been 

committed, to be judged and punished.1259 In the case of a second class of 

perpetrator, who became defined as the ‘Major criminals’, whose offences had ‘no 

particular geographical localization’, they would be punished by joint decision of the 

‘Allies’.1260 The first part of the declaration led to criminal proceedings undertaken 

by a large number of courts and tribunals for violations that had occurred during 

WW II. These bodies were international military tribunals,1261 second tier mixed 

military tribunals,1262 German tribunals,1263 and national courts trying war crimes 

cases.1264 The second part of the declaration led to the trial of the Major criminals 

before the International Military Tribunal at Nuremberg.1265 

 

The SOA hived off the Major war criminals, 22 of them, for a justice process before 

the IMT, on account of their significance in terms of rank and power, but that 

 
1256 Von Lingen p 56. 
1257 The Moscow Conference, Declarations, The Avalon Project, Lillian Goldman Law Library, Yale 
Law School (October 1943) <http://avalon.law.yale.edu/wwii/moscow.asp> (Moscow Conference 
document). Part of the Joint Four-Nation Declaration between the givernments of the United States of 
America, the United Kingdom, the Soviet Union, and China. 
1258 Moscow Conference Document p 2. 
1259 Moscow Conference Document p 2. 
1260 Moscow Conference Document p 2. UNWCC History p108: who were ultimately the 3 
signatories and France. 
1261 Twelve trials in the US zone of occupied Germany, involving 185 defendants in the Nuremberg 
courtrooms, the Nuremberg Military Tribunals. 
1262 Trials in the Allied zones of Germany; in the British zone the Royal Warrant was used to give 
jurisdiction to military courts to try cases of violations of the laws of war, and later trials were held 
under Control Council Law No.10, allowing persons to be tried for crimes under the London Charter; 
in the US zone, similar military courts were established, to deal with violations of the laws of war, the 
majority of the US war crimes trials took place at the Dachau concentration camp site. 
1263 German courts were able to judge cases against Germans in the British zone, and were able to use 
crimes against humanity under Control Council Law No. 10. 
1264 UNWCC History pp 450 to 475; Existing national courts were used to prosecute alleged war 
criminals in France, Norway, Yugoslavia, Belgium, and Denmark; special tribunals for the trial of war 
crimes were established in Poland, Czechoslovakia, the Netherlands, Luxembourg. 
1265 The Trial of the Major War Criminals of the European Axis (20 November 1945 to 1 October 
1946). 
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process was only one among many others. It is significant that so many varieties of 

justice process prevailed in the period in and after 1945. Lord Wright, chairman of 

the UNWCC, described the SOA as ‘[t]he most important pronouncement made by 

Allied statesmen on the subject of war crimes’, and ‘one which set the pattern for the 

trial, not only of the major war criminals, but also of those responsible for atrocities 

in occupied countries’.1266  

 

Taking into account trial processes that occurred also in the Far East, Dan Plesch and 

Shanti Sattler suggest that between Autumn 1945 and March 1948 2,000 war crimes 

trials, involving 25,000 individuals, resulted in the convictions and sentence of 

24,000 people.1267 Whilst both writers accept that, while some suspected war 

criminals escaped justice, this is a relatively large number of convictions, bearing in 

mind, particularly, the standing start of its beginnings.1268  

 

The intent demonstrated within the Declaration of St James’s, and directed by the 

Statement on Atrocities, was translated into an amalgam of differing national and 

international processes enjoined to pursue and prosecute those accused of violations 

of the developing ICL, whether they had ordered, perpetrated or participated in 

violations. At its beginnings therefore, ICL was developed for application to all 

perpetrators at all levels, not just for leaders and commanders; this was in order to 

challenge impunity.  

 

Not to apply ICL in such an expansive way is to fail in that challenge. Stahn accepts 

that ‘equal prosecution’ may ultimately be impossible in light of ‘the sheer numbers 

of crimes and perpetrators’.1269 A decision to limit prosecution on that basis, perhaps 

because of resources or logistics, would however be a matter of policy, not principle, 

 
1266 UNWCC History, ‘Official Pronouncements’ (iv) ‘The Moscow Declaration of 1st November 
1943’, p 107. 
1267 D. Plesch and S. Sattler, A new paradigm of customary international law: the UN War Crimes 
Commission of 1943-1948 and its associated courts and tribunals (2014) 31-32; It is difficult to 
determine from Plesch and Sattler’s figures whether those not convicted were acquitted, or were 
witnesses, as the UNWCC included witnesses in their lists; Hale and Cline cite these figures: by 
February 1947 the Commission had examined cases involving approximately 25,000 suspected war 
criminals, and made lists containing 22,500 persons against whom it had prima facie evidence of 
participation in war crimes: from E. Schwelb, ‘The United Nations War Crimes Commission’ British 
Yearbook of International Law (1946) 23. 
1268 Plesch and Sattler pp 39-40. 
1269 Stahn p 131. 
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and should be recognised as such. The principle of gravity of offence should be 

clear, and based on the level of seriousness of the wrongful action, as outlined by 

Lauterpacht in 1941. 

 

If we were able to rely on Lauterpacht’s criteria, then we should be dealing with 

potential accused at different levels of the hierarchy. This would require an 

assessment of the role of the perpetrator in the offence, and the degree of culpability 

they possess. Alette Smeulers suggests the need for a ‘typology’ of perpetrators that 

includes leaders and commanders, middle tier servers, and physical perpetrators.1270 

She places the CPH into the class of the ‘compromised perpetrator’, who has been 

either abducted, or who has joined through some form of compulsion, likely related 

to poverty, defencelessness, or need to survive.1271 These children will in all 

likelihood take their chances and force themselves to adapt to the needs and 

requirements of the group.1272 A CPH who perpetrates a violation may be reluctant, 

or may be a ‘follower and conformist’, who follows the group and behaves in 

conformity with its norms.1273 The compromised child might turn into the follower, 

or the ‘careerist’,1274 who wishes to advance their status, as the OTP regarded 

Ongwen, or the ‘profiteer’ who is driven by self-interest, opportunism and greed.1275 

The child’s age and development will concurrently determine their capacity and, to 

an extent, their degree of culpability. Accordingly, the account will need to be more 

sophisticated to accommodate the nuanced degree of responsibility involved. 

 

Mass atrocity is a ‘manifestation of collective violence’ in which organisations have 

a hierarchy, and perpetrators act within a chain of command.1276 Obedience, and thus 

living by the rules of the group, is a central factor explaining this kind of 

perpetration.1277 Ugur Üngör divides perpetration in this context into three broad 

 
1270 Alette Smeulers, ‘Perpetrators of International Crimes: Towards a Typology’ in Alette Smeulers 
and Roelof Havermen eds, Supranational Criminology: Towards a Criminology of International 
crimes, (Intersentia 2008) 243.  
1271 Smeulers p 257. 
1272 Smeulers p 257. 
1273 Smeulers p 255. 
1274 Smeulers p 250. 
1275 Smeulers p 249. 
1276 Alette Smeulers, Barbara Holá, and Maatje Weerdesteijn, ‘Introduction’ in Perpetrators on 
International Crimes theories methods and evidence (Kelman and Hamilton 1989) 36. (Smeulers et 
al) 
1277 Smeulers et al p 36: Smeulers p 236. 
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‘analytical’ levels, namely the ‘macro’, top level, denoting the architects of the 

atrocity, mid, ‘meso’ level organizers, and lower, ‘micro’ level direct 

perpetrators.1278 CPHs would typically be considered to inhabit the micro level, 

unless they progressed in the organisation or group as Ongwen did. In the context of 

the gravity test, it is important to note that the perpetration of mass atrocity would 

not occur without the macro and meso levels of architecture and organisation, and 

thus the pattern of perpetration relies on all three.1279  

 

The scale, nature, manner of commission, and impact of the crime, which all 

respectively elevate the violation to the level of an international crime, make it 

grave. Does that not suggest that all violations at the level of international crimes 

should meet the gravity test? The limitation of moral choice at the micro level of 

perpetration that diminishes culpability, could provide a reason for the OTP to 

exercise their discretion not to prosecute under article 53.2 of the ICC Statute. A 

perpetrator’s culpability might, however, be diminished but not non-existent,1280 and 

accountability may be properly required. The existence of the article 53.2 discretion 

not to prosecute may be a strength in the Statute, because it allows a more individual 

discretion in the Prosecutor to decide on prosecution, relieving the court of the task 

of limiting choice of accused more generally under the article 17 gravity test.   

 

What is clear, is that too narrow a test fails the challenge of impunity. 

 

5. Complementarity and children 

 

Complementarity is a central feature of the ICC, and determines the way the court 

and States interact in addressing the issue of international crimes within the statute. 

The Preamble to the ICC Statute recites the principle and aims of complementarity. 

‘[T]he most serious crimes of concern to the international community as a whole’ 

must not go unpunished, and ‘their effective prosecution must be ensured by 

 
1278 Ugur Ümit Üngör, ‘Chapter 6’ in Alette Smeulers, Barbara Holá, and Maatje Weerdesteijn 
Perpetrators on International Crimes theories methods and evidence (1989) 117. 
1279 Ungor pp 118-119. 
1280 Payam Akhavan, ‘Beyond impunity: can international criminal justice prevent future atrocities?’ 
(2001) American Journal of International Law 95(7) 12. 
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measures taken at the national level and by enhancing international cooperation’.1281 

The duty of every State is ‘to exercise its criminal jurisdiction over those responsible 

for international crimes’, and the ICC ‘shall be complementary to national 

jurisdictions’.1282 Article 1 of the statute then directs that the court’s jurisdiction over 

‘the most serious crimes of international concern’ shall be ‘complementary’ to 

States’ own criminal jurisdictions.1283 The recitals and article 1 introduce the concept 

of complementarity and show that it is grounded on the premise that States and the 

court have a shared responsibility to investigate and prosecute international 

crimes.1284 Complementarity does not allow the ICC and States to share a concurrent 

jurisdiction with national jurisdictions, as the ICTY and ICTR held a primacy over 

national jurisdictions.1285 Under the ICC system, if States are willing and able to 

prosecute a case, their national jurisdictions have primacy over the court. 1286 The 

workings of complementarity are found in the mechanism of admissibility under 

article 17, which I considered above in the context of its gravity test under paragraph 

1. (d) of the article.1287  

 

If a case is considered to be of sufficient gravity, the ICC will not accept it for 

prosecution if it is being investigated or prosecuted by a State with jurisdiction,1288 

or if that State has carried out an investigation into the case and has decided not to 

prosecute.1289 However, where an investigation or prosecution is ongoing, or where a 

decision has been made not to prosecute, and it is apparent to the ICC that the State 

is, or was, unwilling or unable genuinely to investigate or prosecute the case, then 

the case will be considered admissible before the ICC.1290 This is the mechanism 

 
1281 Preamble to the ICC Statute, recital 4. 
1282 Preamble to the ICC Statute, recitals 6 and 10. 
1283 Article 1 ICC Statute.  
1284 Stahn p 221. 
1285 Statute of the ICTY article 9, and Statute of the ICTR article 8; Payam Akhavan, 
‘Complementarity conundrums, the ICC clock in transitional times’ (2016) Journal of International 
Criminal Justice 14 1045. (Akhavan 2) 
1286 Akhavan 2 p 1045. 
1287 ICC Statute article 17. 
1288 I.e. the State is the territorial State where the violation occurred or the national State of the 
perpetrator. 
1289 ICC Statute article 17 1. (a) and (b): ‘The Court shall determine that a case is inadmissible where: 
(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the 
State is unwilling or unable genuinely to carry out the investigation or prosecution; (b) The case has 
been investigated by a State which has jurisdiction over it and the State has decided not to prosecute 
the person concerned, unless the decision resulted from the unwillingness or inability of the State 
genuinely to prosecute’. 
1290 ICC Statute article 17 1. (a) and (b). 
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under article 17, and, together with the further mechanisms under articles 15, 18 and 

19, forms the instrument of complementarity. Sharon Williams and William Schabas 

explain complementarity as every State’s duty to exercise its jurisdiction over 

international crimes, save when they fail in that duty, and the ICC then moves to 

prosecute.1291 

 

Another route to prosecution by the ICC is the pragmatic route of ‘uncontested 

admissibility’, where, as occurred in the situations in Uganda and DRC, the ICC 

prosecutor allowed the States’ governments to refer their situations to the ICC and to 

remain inactive themselves with regard to bringing prosecutions.1292 A further route 

to the control of prosecutions is the principle of ‘positive complementarity’, which 

considers complementarity as ‘an interdependent, mutually reinforcing international 

system of justice’, which encourages genuine national proceedings, where possible, 

through a system of international cooperation between State and OTP;1293 an 

example of which is the 2021 cooperation agreement between the OTP and the 

Colombian government.1294 

 

As is clear from chapter 4, under article 26, the ICC does not have jurisdiction over 

persons who were under 18 at the time of the alleged violation. Cases involving the 

perpetration of international crimes by such children cannot therefore be prosecuted 

before the ICC. Clark and Triffterer, again as mentioned in chapter 4, confirm that 

persons under 18 can be held criminally responsible for international crimes, and 

suggest that national jurisdictions may try them; they even refer to this as 

complementarity.1295 It is submitted that this is not complementarity, however, 

because, as they also say, where States are unwilling or unable to take proceedings 

against children, the ICC ‘nevertheless has no jurisdiction’, and the mechanisms of, 

 
1291 S.A. Williams and W.A. Schabas, ‘Article 17: Issues of Admissibility’ in Otto Triffterer (Ed), 
Commentary on the Rome Statute of the International Court: Observers’ Notes, Article by Article (2nd 
edition Beck/Hart 2008) 606. (Williams and Schabas). 
1292 Williams and Schabas pp 615 to 616; Schabas p 9. 
1293 Christopher K. Hall, ‘Positive complementarity in action’, in Carsten Stahn and Mohamed M. El 
Zeidy eds., The International Criminal Court and Complementarity from theory to practice 
(Cambridge University Press 2011) 1019. (Stahn and El Zeidy). 
1294 Kai Ambos, ‘The return of “positive complementarity”’ (3 November 2021) EJIL Talk. (Ambos 
2); see further reference to this in chapter 6. 
1295 Clark and Triffterer p 777. 
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and connected with, article 17 cannot be used to bring the material cases before the 

ICC.1296  

 

There are dangers in this situation.1297 The ICC’s approach to the prosecution of 

children under article 26 is to hand the responsibility for addressing serious criminal 

activity by minors to the chance of the politics and resources of States. The result 

could be that no ICL accounting process takes place, or that a process takes place 

which is problematic.  

 

In the situation where no proceedings are brought by a State, and where there should 

be, the result is a failure to challenge impunity, serious crimes go unpunished, and 

duties towards victims, referred to above in sections 1 and 3, above, go unfulfilled. 

Practically, there may be a consequent resistance amongst victims to reconciliation, 

and possibly moves towards revenge;1298 the situation will be damaging to a 

potential transition to peace and order. 

Where children are merely detained and no proceedings are brought, they may be 

innocent of international crime, or they maybe culpable of it. Either way, in such a 

situation they are detained without trial.  

 

In Northern Syria, as has been described in chapter 1, children have been detained 

for membership of ISIL, without a clear prospect of trial or release.1299 It is difficult 

to obtain clear figures as to the actual numbers of children linked with ISIL who are 

detained, but, as detailed in chapter 1, the numbers are likely to be in hundreds.1300 

The ICC Prosecutor, Fatou Bensouda, indicated in 2015 that atrocities, allegedly 

committed by ISIL, ‘undoubtedly constitute serious crimes of concern to the 

international community’, thus indicating potential ICC jurisdiction.1301 Syria is not 

 
1296 Clark and Triffterer p 777; Micaela Frulli, ‘Jurisdiction rationae personae’ in Antonio Cassese, 
Paul Gaeta, and John R.W.D. Jones, eds., The Rome Statute of the International Court: a commentary 
(Oxford University Press 2002) 534. (Frulli). 
1297 Frulli p 534. 
1298 Scott Worden, ‘The justice dilemma’, United States Institute of Peace (USIP) 8/19. 
1299 Detentions grew from 2017 and were noted to be continuing as at mid-2021.  
1300 SG SAR Report 2018 p 7/16 para 23: 1,175 children; SG Report 2020 p 24-24/38 paras 181 and 
184; SG Report 2021 p 24/42 para 180; COI 2021 p 17 para 108; COI 2022 p 19 para 108; SG Report 
2022 p 25/45 para 190. 
1301 Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda, on the alleged 
crimes committed by ISIS (8 April 2015) ICC website. (Prosecutor’s statement 2015). 
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a State party to the ICC, and a referral of the situation by the UNSC was vetoed;1302 

thus, the ICC has no territorial jurisdiction. However, the Prosecutor accepted that 

the court would nevertheless have personal jurisdiction over ‘several thousand 

foreign fighters’1303 who were nationals of ICC States parties.1304 Bearing in mind 

the Prosecutor’s description of ‘widespread atrocities’ and of ‘unspeakable cruelty’ 

committed by ISIL fighters, it is likely that there were or are amongst the child 

detainees nationals of States parties who have perpetrated atrocities. Were the 

gravity test to apply, and were those detainees adults, the unjustifiable delay in the 

bringing of proceedings by national authorities, (either by extraditing them back, or 

possibly by agreeing trial process with their captors), might well be grounds for ICC 

admissibility under article 17 paragraph 2. (b) on the basis of unwillingness.1305  

 

Past examples of States’ criminal proceedings against children who have been 

involved in hostilities do not encourage confidence in the national route for 

prosecution. Children’s rights to fair trial and protection against improper sentences 

may not be met by States, and there are risks that States may punish CPHs for the 

group or side they have fought for, rather than for their liability for violations of ICL.  

 

Micaela Frulli has highlighted the risks of national criminal systems failing to 

incorporate international juvenile justice standards and protections within their 

justice systems, and of not being capable or willing to take adequate care of child 

accused.1306 It is of crucial importance that adequate standards of treatment, 

protection and fairness are adhered to at all stages of penal processes, if the 

processes are to be just. Lack of adherence to international standards relating to pre-

trial detention, evidence gathering, the right to fair trial, and sentencing, is of 

concern in respect of any penal proceeding, but is particularly so in the case of 

children. 1307 Fair trial standards for children and adults are present in both IHRL and 

 
1302 Werle and Jessberger p 178; UNSC draft resolution (22 May 2014) UN Doc S/2014/348. 
1303 The numbers found in the reports evidence hundreds of former child fighters. In sum there may be 
‘thousands’ of former ISIL fighters, both adults and children held. 
1304 Prosecutor’s statement 2015; see information as to thousands of foreign child fighters with ties to 
ISIL held in detention camps in Syria and Iraq. 
1305 ICC Statute article 17 2. (b); In the event, the Prosecutor concluded, on the basis of OTP policy, 
which I have considered above, that the basis for opening a preliminary examination was too narrow.  
1306 Frulli p 534. 
1307 ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment 
…’, article 7 ICCPR.  
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IHL,1308 and fair trial provisions are reflected in the construction of protections for 

the accused within the ICC Statute.1309  

 

A past and egregious example of the dangers of State prosecution of CPHs is the 

case of Omar Khadr, who was shot and captured in Afghanistan in 2002 when aged 

15, held by the United States (US) from that time, tried in 2010, and released in 2012 

to his national jurisdiction to continue his sentence.1310 Khadr was a national of 

Canada, which was a State party to the ICC, and his detention began in July 2002, 

the same month the ICC Statute came into force.1311 He was charged under the US 

‘Military Commissions Act’ 2006  (MCA) with the following crimes, murder of a 

US soldier in violation of the law of war, attempted murder in violation of the law of 

 
CAT article 2: 1. Each State Party shall take effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory under its jurisdiction. 2. No exceptional 
circumstances whatsoever, whether a state of war or a threat of war, internal political instability or 
any other public emergency, may be invoked as a justification of torture.  
CRC article 37(a): No child shall be subjected to torture or other cruel, inhuman or degrading 
treatment or punishment …. A child is, as considered above, a person under eighteen: article 1: For 
the purposes of the present Convention, a child means every human being below the age of eighteen 
years unless, under the law applicable to the child, majority is attained earlier.  
CAT article 15: Each State Party shall ensure that any statement which is established to have been 
made as a result of torture shall not be invoked as evidence in any proceedings….  
Additional Protocol II article 4.2.(a): ‘…the following acts … shall remain prohibited … violence to 
the life, health and physical or mental well-being of persons …’; article 5.2.(e): ‘…internment or 
detention … physical or mental health and integrity shall not be endangered by any unjustified act …  
CRC article 37(b): No child shall be deprived of his or her liberty unlawfully or arbitrarily….  
CRC article 37(c): Every child deprived of liberty shall be treated with humanity and respect for the 
inherent dignity of the human person, and in a manner which takes into account the needs of persons 
of his or her age…. United Nations Rules for the Protection of Juveniles Deprived of their Liberty, 
adopted by General Assembly Resolution 45/113 of December 1990 (Havana Rules): paragraph 1: 
The juvenile justice system should uphold the rights and safety and promote the physical and mental 
well-being of juveniles. Imprisonment should be used as a last resort.  
CRC article 37(c): …every child deprived of liberty shall be separated from adults unless it is 
considered in the child’s best interest not to do so and shall have the right to maintain contact with his 
or her family through correspondence and visits, save in exceptional circumstances. See also ICCPR 
article 10.2(b): Accused juvenile persons shall be separated from adults and brought as speedily as 
possible for adjudication. 
1308 The ICCPR lays down strict fair trial standards, which are replicated by the CRC and enhanced to 
take account of the needs of children: ICCPR articles 14 and 15; CRC article 40; Common article 3 of 
the GCs; AP II articles 6.1 to 6.3. 
1309 ICC Statute articles 66 and 67. 
1310 R. Liss, ‘The abuse of ambiguity: the uncertain status of Omar Khadr under international law’ 
(2012) Can. Y.B. Int’l, 50 95-99; T. Navaneelan and K. Oja, The United States v. Omar Khadr, Pre-
Trial Observation Report (October 22 2008): prepared for the international human rights program, 
Faculty of Law, University of Toronto (Observation Report), pp 4 and 5; United States of America v. 
Omar Ahmed Khadr, International Crimes Database 
<http://www.internationalcrimesdatabase.org/Case/968/Khadr/> 2, Last accessed 21 July 2019. 
(ICD). 
1311 Christopher l. Dore, ‘What to do with Omar Khadr? Putting a child soldier on trial: questions of 
international law, juvenile justice, and moral culpability’ (2008) J. Marshall L. Rev. 41 1281 and 
1282; Liss p 98. 
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war, conspiracy, providing material support for terrorism, and spying.1312 The 

charges were flawed, both evidentially and legally;1313 the designation of ‘unlawful 

enemy combatant’ purported to deny Khadr protection under IHL,1314 though as a 

wounded individual, captured in the context of a non-international armed conflict, he 

was entitled to the protections of common article 3.1315 The MCA evidential rules 

allowed the admission of material obtained by cruel, inhuman or degrading treatment 

or punishment.1316 Evidence could also be withheld from the accused if classified for 

reasons of national security.1317 The MCA came into force in October 2006, but 

purported to have jurisdiction over events preceding it, thus creating ex post facto 

law.1318 From the date of his capture to his transfer to Canada, Khadr was detained 

under the hybrid US penal system at Bagram and Guantanamo for a period of almost 

ten years. He was heavily interrogated when only 15, and kept in solitary 

confinement within an adult section of Guantanamo at age 16.1319 He was ‘severely 

abused, both physically and mentally, throughout the period of his detention’.1320 He 

reported being subjected to torture,1321 and was threatened with rendition, and 

rape.1322 Two years on from his first detention he received access to lawyers,1323 and 

his charges were laid 28 months after the beginning of his detention.1324 Ultimately, 

Khadr accepted a plea bargain that resulted in a sentence of 40 years imprisonment, 

of which he was to serve 8 years;1325 he remained at Guantanamo for a further 2 

years before his transfer.1326 In short, Khadr was subjected to a fundamental and 

cumulative violation of international legal rights, and the US authorities did the 

 
1312 Observation Report pp 11 to 13. 
1313 Liss pp 98 to 136. 
1314 Observation Report p 15; Liss p 122. 
1315 Liss p 139. Fleck pp 605-606 paras 1216 and 1217. 
1316 Observation Report p 18. 
1317 Observation Report p 19. 
1318 Observation Report pp 12,  
1319 Dore p 1287. 
1320 Observation Report p 9. 
1321 Dore p 1288; Observation Report pp 7 to 8, he reported that guards and intelligence officers 
subjected him to torture, which video footage of his injuries apparently corroborate. The descriptions 
of torture complained of are familiar, and akin to widely reported abuses well publicized at the time: 
‘…treated roughly while having his bandages changed, being pulled off his stretcher during one 
interrogation, being interrogated in a room with barking dogs and a bag over his head and wrapped 
tightly around his neck, having cold water thrown at him during interrogations, and having his hands 
tied above his head to a door frame or the ceiling for “hours at a time”… 
1322 Observation Report p 9. 
1323 Dore pp 1287-1288. 
1324 Observation Report pp 10-11. 
1325 ICD p 2; Liss pp 98-99. 
1326 Liss p 99. 
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opposite of promoting his recovery and reintegration.1327 This is an example of a 

State’s treatment a child fighter. The US was not, and is not a party to the ICC, but 

other States that are parties might do the same or similar.  

 

In Khadr’s case, the US made the decision not to seek the death penalty against him 

as he had been a minor at the time of his action.1328 The death penalty is prohibited in 

relation to children in IHRL and in IHL,1329 and the ICC does not impose the 

sentence.1330 There are however examples of CPHs being put to death following trial 

proceedings in national courts. Katherine Fallah, Matthew Happold, AI and HRW 

report instances where the death penalty has been imposed on CPHs in the DRC.1331 

In 2000 a 14-year-old CPH was executed there.1332 In 2001 a 17 year old was 

sentenced to death by the same military court that had previously imposed sentence 

of death on a further 8 CPHs.1333 In 2001 death sentences on four CPHs aged 

between 14 and 16 were commuted due to pressure from HRW.1334 Fallah also cites 

AI reports that groups of child offenders were among persons sentenced to death by 

special courts in Darfur in or about 2002.1335 

 

 
1327 The requirement of States under article 40.1 CRC. 
1328 Observation Report p 11. 
1329 Prohibition of the death sentence upon children is contained in the ICCPR: ICCPR article 6.5: 
Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age 
… ; and also in the CRC, which includes a prohibition on life imprisonment without possibility of 
release: CRC article 37(a): States Parties shall ensure that … Neither capital punishment nor life 
imprisonment without possibility of release shall be imposed for offences committed by persons 
under eighteen years of age; in IHL the death sentence is also prohibited upon children: Additional 
Protocol II article 6.4: ‘The death penalty shall not be pronounced on persons who were under the age 
of eighteen years at the time of the offence …’. 
1330 ICC Statute article 77. 
1331 Fallah p 83; Happold 2006 p 69. 
1332 Amnesty International, ‘Stop child executions! Ending the death penalty for child offenders’, AI 
Index: ACT 50/001/2004 (AI DP 2004); AI reported that a fourteen-year-old child soldier named 
Kasongo was executed in the DRC in January 2000, the sentence was carried out within half an hour 
of his trial by the special military court. 
1333 Fallah p 98: Nanasi Kasala aged seventeen, was sentenced to death on 27 April 2001 by DRC’s 
Cour Ordre Militaire/Court of Military Order; Fallah writes that this was a closed military court, 
which has sentenced eight other child defendants to death.  
1334 Happold 2006 p 69; HRW notice 2 May 2001, Congo: don’t execute child soldiers, four children 
to be put to death: In 2001 HRW made representations to the government of the DRC in relation to 
four children, asking that death sentences imposed by the Court of Military Order should not be 
carried out. In the face of such pressure the DRC agreed in May 2001 not to carry out the executions. 
The children were child soldiers, and were aged between fourteen and sixteen years old when they 
were arrested and sentenced. Fallah pp 98 to 99. 
1335 Fallah, p 99. 
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An additional issue which impacts the CPH, on the occasion of coming into contact 

with national justice systems, is the friction between IHL and IHRL protections on 

one hand, and national counterterrorism law and approaches on the other.1336 That is 

the background to the situation in northern Syria, referred to above, where children 

formerly affiliated to ISIL are detained, and the reason that Shamima Begum 

remains in detention in Syria, stripped of her UK citizenship.1337 One of the effects 

of this friction is the widening criminalisation of acts related to the concept of 

terrorism.1338 Such criminalisation involves an expansion of criminalisation of 

conduct, said to be related to terrorism, which covers forms and means of doing 

particular acts, including acts of preparation, complicity, and being in certain 

designated places.1339 This has led to increasing numbers of children coming into 

contact with States’ justice systems, and linked authorities; and to their detention, 

and the bringing of criminal proceedings against them.1340 The UNSG has voiced his 

concerns that children who were formerly associated with violent armed groups are 

‘systematically’ being treated as security threats, and are detained and prosecuted for 

their association with those groups.1341 The Paris Principles, which, it is accepted, 

are of only persuasive value in international law, and are not binding, advise that 

children who have been associated with armed forces or armed groups should not be 

prosecuted or punished solely for their membership of those forces or armed 

groups.1342 That advice conflicts with the practice of States in investigating, 

detaining and prosecuting children for an array of offences, comprising i/a acts of 

travel, presence, and training which are connected with violent armed groups 

designated with the description of ‘terrorist’.1343 One problem with this is that it is 

 
1336 Naz K. Modirzadeh and Dustin A. Lewis, ‘Humanitarian values in a counterterrorism era’ (2021) 
International Review of the Red Cross 103(916-917) 404. 
1337 Bindmans, ‘The case of Shamima Begum: a threat to national security or populist witch hunt?’ 
(26 March 2019); Jamie Grierson, ‘Shamima Begum: how the case developed’ (16 July 2020) The 
Guardian; Jasper King, ‘Shamima Begum ‘fears she will be executed’ when she stands trial’ (12 June 
2022) Metro.  
1338 United Nations Office on Drugs and Crime, ‘Handbook on children recruited and exploited by 
terrorist and violent extremist groups: the role of the justice system’ (2017) United Nations Vienna 
79. (UNDOC Handbook); Modirzadeh and Lewis p 407. 
1339 UNDOC Handbook p 79. 
1340 UNDOC Handbook p 79; [COI 2018 to 21 2];  
1341 Report of the Secretary-General, Children and Armed Conflict, Promotion and protection of the 
rights of children, General Assembly Security Council, A/70/836-S/2016/360 (SG Report 2016), para 
16; UNDOC Handbook p 79. 
1342 Paris Principles paragraph 8.7. 
1343 UNDOC Handbook p 79; There is no actual offence of terrorism within the UK, but there are a 
range of connected offences within the Terrorism 2000 and the Terrorism Act 2006. These offences 
criminalise activities which may be connected with terrorism, if their context or activity fall within the 
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possible that the children concerned may not have perpetrated a violent offence; they 

will, however have become part of a violent armed group, and that is the wrong they 

have done. Alternatively, they may have committed an international crime, and the 

treatment dealt them by an investigating State may not meet international fair trial 

standards, or the State may not bother to pursue the ICL violation. 

 

The ICC cannot make States prosecute violations of ICL by CPHs, nor can they 

prevent them holding CPHs indefinitely without trial. It cannot prevent States 

prosecuting CPHs under counter-terrorism legislation rather than ICL, and it cannot 

make States treat child accused according to international standards. By agreeing to 

exclude jurisdiction over persons under 18 at the time of the commission of a crime, 

Rome Conference delegates abandoned responsibility over a class that needs the 

court’s attention. 

 

6. Complementarity and protections for the accused 

 

If article 26 were amended to allow the ICC jurisdiction over children, would there 

need to be consequent change in the statute, the ICCRPE, and/or the approach of the 

court and of the OTP? I have considered in section 4 above the likely approach that 

the ICC would need to have in respect of the gravity test under article 17 1. (d), were 

children to become subjects of the court. If the ICC possessed jurisdiction over 

minors, CPHs would need to have risen substantially in the ranks of an armed force 

or group in order to satisfy the gravity test under the court’s, and OTP’s, present 

approach.1344 In the likely situation where the case of a CPH, accused of perpetration 

of an atrocity, was found inadmissible on the basis of gravity, their position would 

 
definition in the 2000 Act; such activities could in their turn, also be connected to the recruitment and 
use of child soldiers. Accordingly, certain of these offences could be committed by CPHs, by reason 
of their presence at training camps, and by preparing for, and carrying out, military operations in the 
context of an armed conflict. A representative group of such offences are as follows: attendance at a 
place for terrorist training, training for terrorism, and preparation of terrorist acts; these are offences 
under the 2006 Act, and they all fall under UK courts’ jurisdiction, when committed by any person of 
any nationality anywhere in the world. There are a further number of offences under the 2000 Act, 
which may be committed abroad by UK nationals or residents, namely, possessing an article for a 
purpose connected with terrorism; entering or remaining in a designated area, and inciting another to 
commit an act of terrorism outside the UK, such as, killing, causing serious harm with intent, 
poisoning, or administering explosions. 
 
1344 OTPPP 2016 paragraph 42. 
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be similar to now, and the matter would be left to the State with jurisdiction. There 

would be no incentive for the State to investigate the commission of international 

crimes of the CPH, as were the case inadmissible on the basis of gravity, there would 

be no threat of the court taking on the case if it were not investigated or prosecuted. 

 

If the gravity test were able to operate on a wider basis however, allowing cases of 

ICL crimes against CPHs to meet the gravity test, might complementarity still pose 

problems for children? What of justice standards?  

 

In the challenge of admissibility case of Al-Senussi, the ICC made a declaration of 

inadmissibility in favour of Libya because of the ongoing national proceedings there, 

and the progress made by them.1345 Akhavan says that a number of NGOs considered 

the decision flawed because they considered the Libyan courts unable to comply 

with ‘due process’ standards.1346 AI complained that the decision sanctioned unfair 

legal proceedings against Al-Senussi.1347 HRW said that Libya had done little to 

provide Al-Senussi with basic due process rights.1348 The ICC Appeals Chamber 

showed little concern for that situation; it indicated that violation of an accused’s 

‘human rights’, in the context of justice safeguards, was of limited relevance to the 

issue of admissibility, as that question of was one primarily of forum.1349  

 

That means that the mechanism of complementarity is centred on the investigation or 

prosecution of a case of sufficient gravity, rather than on the protection of the 

suspect or their rights to fair trial.1350 State failure to protect the suspect’s, or 

accused’s, rights can readily occur where States are willing to prosecute, and/or are 

barely able to do so.   

 

In a case, therefore, where authority and infrastructure in a State has broken down 

following conflict, the target of complementarity is investigation and prosecution, 

 
1345 Akhavan 2 p 1044; Decision on the Admissibility of the Case Against Abdullah Al-Senussi, ICC 
Pre-Trail Chamber I, ICC-01/11-01/11 (11 October 2013); Judgment on the Appeal of Mr Abdullah 
Al-Senussi Against the Decision of Pre-Trial Chamber I, ICC Appeals Chamber, ICC-01/11-01/11 
OA 6 (24 July 2014). 
1346 Akhavan 2 p 1044. 
1347 Akhavan 2 p 1055. 
1348 Akhavan 2 p 1056. 
1349 Akhavan 2 p 1055. 
1350 ICC Statute article 17 2.(a) to (c). 
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rather than the maintaining of international justice standards; article 17 does not 

address failures of procedure aimed at protecting the accused, only those which 

prevent the bringing of the suspect/accused to justice.1351 Inability to prosecute 

within the terms of article 17 paragraph 3 of the ICC Statute, is concerned with the 

issue of a total or substantial collapse, or unavailability, of a national judicial system, 

leading to a State’s inability to carry out its proceedings;1352 not an inability to hold a 

trial that adheres to international justice standards. John Holmes confirms that.1353 

There are two fundamental situations, set out as examples in article 17.3, that are 

expressed to follow total, or substantial, collapse or unavailability of a State’s justice 

system, namely an inability to obtain the accused, and an inability to obtain the 

necessary evidence. The sub-paragraph envisages further practical difficulties which 

may follow, contained in the words ‘or otherwise unable to carry out proceedings.1354 

Holmes considered that events such as the inability to obtain sufficient qualified 

personnel to pursue proceedings would meet the kind of event envisaged that might 

impede a justice system; inability to hold a trial under standards of international 

justice would not meet such a kind of event. 1355  

 

This kind of situation, where a State collapses, is akin to what occurred in 

Rwanda.1356 The importance of the current approach of the court towards fair trial 

standards is that even if a case against a CPH were to pass the gravity test, it does not 

seem that the fact of the inability of the State to provide sufficient international 

juvenile justice safeguards for the child would warrant bringing the case before the 

ICC. What, for instance might the court do in a situation like Omar Khadr?  

 

In order to make it possible for child accused to be part of the court’s operations, 

amendment of the Statute and of approach is needed. This issue will be addressed 

further in chapter 6.  

 
1351 See article 17 2. (a) to (c). 
1352 ICC Statute article 17 3. 
1353 John T. Holmes, ‘Complementarity: national courts versus the ICC’ in Antonio Cassese, Paul 
Gaeta, and John R.W.D. Jones, eds., The Rome Statute of the International Court: a commentary 
(Oxford University Press 2002) 677 to 678. (Holmes). 
1354 ICC Statute article 17 3. 
1355 Holmes pp 677 to 678. 
1356 Frederic Megret, ‘Too much of a good thing? Implementation and the uses of complementarity’ in 
Carsten Stahn and Mohamed M. El Zeidy eds., The International Criminal Court and 
Complementarity from theory to practice (Cambridge University Press 2011) 380.   
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Jurisdiction over children needs to accepted by the court for complementarity to 

operate in respect of children. The present narrow approach to the gravity test, needs 

to be substantially widened. The operation of article 17, and therefore its textual 

content, need to be enlarged and amended to allow the court to be able to conduct a 

monitoring role over the mechanics and standards of justice within States’ 

jurisdictions. Complementarity needs to be a mechanism to encourage international 

justice with all its facets. 

 

Conclusion 

 

I have considered in this chapter why ICL should be used to address the violations of 

CPHs in the context of conflict and post-conflict justice, and I have highlighted the 

importance of operating a reliable and effective justice system in order to seek 

successfully to challenge the dangers of impunity. I have also addressed the central 

issue of transitional justice, namely the provision of redress to victims. 

 

I have also flagged the issues of the test for gravity, and the process of 

complementarity, the bases of the test for admissibility before the ICC, as needing 

change. Change is required for a system of juvenile justice to be introduced in the 

event of the ICC attaining jurisdiction over crimes committed by minors. 

 

In chapter 6 I will develop the issues raised in this chapter, and explain and propose 

changes to the approach and process of the ICC.  

 

 

 

_______________ 

 

  



 212 

Chapter 6 
 
 

Reshaping ICL’s approach to child perpetrators 
 
Introduction 
 

If it is correct that CPH who are alleged to have committed atrocities should be 

included within the jurisdiction of the ICC, as I have advocated in this thesis, then 

how and on what basis should that be effected? The purpose of this chapter is to 

explore this question. My aim is to outline the principles of an approach, which must 

involve, to an extent, a reshaping of the ICC’s mechanics and of the institution’s 

policy framework to allow a change based upon the child’s special position in 

international law. By the by, some of the reshaping proposed would affect the ICC’s 

general approach towards the addressing of international crimes for the better; if that 

be a by-product of what I suggest here, then so much to the good. My focus however 

in this thesis is on children who participate in hostilities, and my proposals are, for 

now, targeted towards them. 

 

In this chapter I will first revisit the particular, nuanced, position of the CPH, who is 

a victim who may become a perpetrator due, wholly or partly, to the violent place 

that they find themselves in. I will also underline their special position of entitlement 

to protection under international law, that will have failed them on entry into their 

armed force or group. Secondly, I will confirm the centrality of direct victims to the 

process of transitional justice. Third and fourth, I shall address the need for a change 

in approach to the admissibility process of the ICC, and amendment to rules and 

provisions that govern and control it. I shall deal with the issue of the ICC gravity 

test, and then I shall deal with complementarity. Fifthly, I will address the need for a 

change in the ICC defence of duress. If crimes of CPHs are to be addressed by the 

ICC, a defence of duress must be realistic enough to accommodate their special 

position and the particular circumstances in which it will tend to arise. I shall explain 

the need for change, and the nature of the proposed changes. Sixth, I will set out a 

model for a juvenile justice process to be assimilated into the ICC structure as a 

juvenile chamber.  
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1. Recognition of CPH victimhood, and their special position 

 

I raised the issue, in chapter 1, of the regime of protection under international law, 

that seeks to protect children affected by conflict and hostilities, and particularly 

those recruited and used in them, and the consequent status of such children as 

persons entitled to special protection. I suggested, in consequence of that, that 

children who were recruited and used in armed conflict or hostilities in breach of 

international law prohibitions are victims of those violations; they suffer in the void 

of protection that international law promises. I concluded that, if such children were 

to perpetrate atrocities within the context of conflict and hostilities, whilst enduring 

an existence within a violent armed force or group, it would be only logical and just 

that any process of account faced by these children takes adequate notice of their 

experience, absence of international law’s protection, and their victimhood. For such 

children are, at the same time, both victims and perpetrators.1357 

 

The seriousness of atrocities and their effects needs also to be taken into account, 

and weighed in the balance. In chapter 1 I suggested that typical of the kinds of 

violations that CPHs perpetrate are serious criminal offences, including killing, 

serious violence, torture, rape and sexual assault. Atrocities, as submitted in chapter 

1, perpetrated by CPHs in the context of conflict and hostilities, reach the threshold 

level of violations of ICL. They are committed in large scale contexts, and as such, 

as suggested in chapter 5, become ‘grave matter[s] of international concern’.1358 

Such serious acts have effects, and create victims, and as such they require to be 

marked, and adequately and properly addressed. 

 

As considered in chapter 3 however, the stage of development of these children may 

mean they do not have sufficient capacity to be criminally responsible; or, 

 
1357 Ilse Derluyn, Wouter Vanderhole, Stephen Parmentier and Cindy Mels, ‘Victims and/or 
perpetrators? Towards an interdisciplinary dialogue on child soldiers’ (2015) BioMed Central 
International Health and Human Rights 15(28) 8 of 13. 
1358 United States v. Wilhelm List and others, US Military Tribunal sitting at Nuremberg (19 February 
1948) TWC Vol. XI (List); Kriangsak Kitterchaisaree, International Criminal Law, (Oxford 
University Press 2001) 3.  
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alternatively, they may have developed sufficiently to possess enough understanding, 

reason and control to be criminally responsible, yet their capacity may yet remain 

diminished. That lessened capacity is also likely to be overlaid by the effects of the 

coercive regime of a violent armed force or group. The continuous violence and fear 

that they are likely to suffer, thereby diminishes their freedom and choice as to their 

actions, in whole or in part, leading to perpetration of heinous acts in a state of 

diminished culpability. 

 

Dominic Ongwen argued that he should not be held responsible for crimes 

committed under an existence of servitude and coercion which had arisen when he 

was a child, during a period of time when he was entitled to the benefit of a 

consequentially special position within international law. As noted in chapter 3 and 

explored below, the court rejected Ongwen’s argument. Ongwen’s position was 

particular however, as he was an adult when he came before the ICC, and the 

violations he was accused of took place when he was an adult, between the ages of 

24 and 27 years old. He was asking the court to take account of the subsisting effect 

of his childhood experience together with a continuing situation of duress.  

 

The position of the CPH who perpetrates atrocity is different, in that they are, at the 

point of their acts of atrocity, subjects of purported protection under international 

law. This concurrent position of continuing victimhood, subsisting at the same time 

as causal and/or culpable responsibility, cannot be dismissed in such simple terms as 

the court did in Ongwen. Mixed factors of victimhood, gravity of the violation, 

capacity and culpability, together with the nature and degree of injury and loss 

caused, need to be weighed in the balance within an accounting process of sufficient 

resource and flexibility to fully and adequately address the very particular situation 

of the perpetrator CPH. Amendment of the duress defence, anticipating the position 

of the CPH, needs to occur alongside a new juvenile chamber which is able to 

accommodate this mixture of victimhood, account, and redress. 
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2. Attaining a system of accountability that meets the aims and requirements of 

transitional justice  

 

Focusing on the victimhood of a CPH who has perpetrated an atrocity helps an 

understanding of why they need to be the subject of an account. They as victims, in 

turn, create victims, who experience ‘deep feelings of revenge and hatred’, which, as 

noted in chapter 1, makes reintegration of CPHs into their communities difficult, and 

sometimes impossible.1359 As victims, CPHs need to return and begin life again; and 

their victims’ need of reparation subsists. Those two sets of needs may remain 

mutually exclusive and in friction with each other, without a realistic process of 

account and reparation to address both sets of victims. Only by removing the 

counterpoint between these two sets of needs may transition to reintegration and 

restoration take place. It is also worth considering the position of CPHs who have 

not committed atrocities, and have not harmed the civilian population; it is important 

that they are not regarded as culpable by association, and are able to return without 

objection, patently not perpetrators. To address this counterpoint, and ‘double 

face’1360 of children who perpetrate atrocities, an accountability process that 

vindicates victims’ rights and achieves redress is needed. 1361  Justice in the context 

of transitional justice, as assessed by the UNSG in his UNSG 2004 Report, and cited 

in chapter 5, means accountability and fairness in the protection and vindication of 

rights, and the prevention and punishment of wrongs.1362 In the case of CPHs, that 

justice is needed. 

 

Such a justice process that addresses violations of CPHs must be able to reliably 

account for wrongs done against all the victims involved, to provide disposition for 

culpable wrongs, and redress for the violation of rights. I concluded in chapter 5 that 

such requirements are best accommodated by the use of ICL. Thus the approach to 

such a process must be nuanced and careful, with the principles of accountability and 

redress foremost in its aims and objectives, but concurrent with a search for facts and 

 
1359 Derluyn et al p 7 of 13. 
1360 Derluyn et al p 8 of 13. 
1361 UNSG 2004 Report p 4 para 6. 
1362 UNSG 2004 Report p 4 para 7. 
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assessment of loss, there needs also to be contemporaneous assessment of capacity, 

culpability and victimhood of the accused. 

 

ICL therefore needs to facilitate and accommodate CPHs within its system; and that 

is the aim of this chapter. To accommodate perpetrator CPHs the ICC needs to let 

them in. 

 

3. Gravity: the test 

 

At the end of part 4 of chapter 5, I argued that the ICC operates too narrow a test of 

admissibility, based as it presently is on the hierarchical position of suspects and 

accused. The result of that, if the court were to have jurisdiction over persons under 

18 at the time of the alleged offence, would be the almost certain failure of CPHs, 

who tend to operate at the ‘micro’ level, to meet the gravity test in article 17 1. (d) of 

the ICC Statute. The gravity test is key to the operation of complementarity. For 

whilst under the scrutiny of the OTP in the course of an exercise in positive 

complementarity, lower-level participants may be a factor connected with the 

liability of target organisers, when it comes to a decision whether or not to prosecute, 

if a case is not of sufficient gravity to justify further action by the court it effectively 

falls out of the process. The case will be inadmissible without more, and the court 

will not concern itself with the issue of whether it is dealt with or not, or how, at 

domestic level.1363 Complementarity is thereby effectively hobbled in the case of 

lower-level perpetrators under the present approach to admissibility through the 

gravity test. 

 

This approach to admissibility seems to be based upon policy only. There is nothing 

in the material wording of the statute to tie either jurisdiction or gravity, of or over a 

case, to the hierarchical position of a potential accused in a State or organisation. The 

approach seems to arise out of decisions based on policy, either of the OTP or the 

court, or both.1364 

 
1363 Juan-Pablo Perez-Leon-Acevedo, ‘Much cry and little wool? Determining the exact role of the 
international criminal court in transitional justice efforts’ (2021) California Western International 
Journal 381 414. 
1364 OTPPP 2016 p 1141. 
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Such an approach is not expressed in the statute. Its material wording, within the 

Preamble, and articles 1, 5 and 17, simply gives the ICC jurisdiction over 

international crimes, to be tried according to the operation of complementarity. The 

subject matter description of the court’s jurisdiction, within the Preamble and article 

1 and 5, ranges between ‘grave crimes’ and ‘the most serious crimes of concern to 

the international community as a whole’, but the way the wording of the recitals and 

articles link together shows that they all refer to the court’s jurisdiction over 

genocide, crimes against humanity, war crimes, and aggression, namely, 

international crimes. That is what is expressed in respect of jurisdiction. Article 17 1. 

(d) then addresses whether a case should be admissible simply on the basis of 

whether it is of sufficient gravity; subject to the operation of complementarity.  

 

The judges’ position on this policy is unclear. The Pre-Trial Chamber in Lubanga 

suggested that the ICC should focus only on prosecuting high-ranking perpetrators 

because of the deterrent effect of doing so; the Appeals Chamber however disagreed, 

suggesting that the deterrent effect of prosecution was greater where categories of 

perpetrators were not excluded from proceedings before the court.1365 Stahn 

comments that ‘[l]eadership accountability and targeted investigations are used as 

“magic words”’ in the ICC to explain the way in which the court works, but he 

suggests that they are used as ‘tools to justify inaction’ rather than to promote 

accountability.1366 Thus the policy does not further the goal of challenging impunity. 

 

There is no reason therefore why the gravity test should not be focused upon the 

nature of the violation itself, and whether it meets the threshold of an international 

crime. Such an assessment would involve consideration of factors of scale, nature, 

manner of commission and impact of a case, which are factors presently accepted, in 

principle, by the OTP as proper measures of assessment of gravity.1367 The principle 

seems to be accepted, if in practice the policy applies other criteria. 

 

 
1365 Perez-Leon-Acevedo p 412. 
1366 Carsten Stahn, ‘Introduction: bridge over troubled waters? Complementarity themes and debates 
in context’ in Carsten Stahn and Mohamed M. El Zeidy, The International Criminal Court and 
complementarity from theory to practice (Cambridge University Press 2011) 16. (Stahn 2) 
1367 OTPPP 2016 p 1141. 
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Lauterpacht’s test for an international crime is its heinousness, brutality and ruthless 

disregard for the sanctity of human life.1368 The test in ‘List’ (referred to above) was 

an act considered to be a grave matter of international concern that cannot be left 

within the exclusive jurisdiction of the State.1369 It would be quite possible, under the 

present wording of the statute for the gravity test to mirror the assessment of whether 

a case in question meets the criteria of an international crime. 

 

In that event, cases of the alleged commission of atrocities by CPHs would in 

principle meet the requirements for jurisdiction of the court under articles 1 and 5 of 

the statute, and for admissibility under the gravity test under article 17 1. (d). The 

prosecutor would retain the ability not to proceed to prosecution in any particular 

case under their ability to exercise their discretion under article 53 2. of the statute. 

The key to becoming part of the process of the court would become unlocked. Cases 

of ‘Macro’, ‘Meso’ and ‘Micro’ perpetrators may be admissible before the court if 

their actions and their context meet the requirements of international crimes; and 

amongst these would be children, or those who perpetrated international crimes 

when they were children. 

 

4. Complementarity 

 

In the event of the court accepting jurisdiction over crimes of minors, and of a new 

approach to the assessment of gravity under article 17, the ICC would have power to 

try cases of CPHs who perpetrate atrocities, and such cases would, in principle meet 

the gravity test. The principles and mechanics of complementarity would apply, 

investigations may locate cases that require consideration for prosecution, and if a 

State were unwilling, or unable to investigate or prosecute the cases, they would 

become admissible before the ICC.1370  

 

In present situations of unwillingness or inability, the focus of the ICC is upon the 

prospects of the State investigating and/or prosecuting, with an intent to bring the 

alleged perpetrator to justice; the focus is not on the standard of the investigation or 

 
1368 Lauterpacht p 79; UNWCC History p 95. 
1369 List p 636. 
1370 ICC Statute Article 17 1. (a) to (c) and 2. and 3. 



 219 

prosecution.1371 As suggested in chapter 5 by reference to the case of Al-Senussi, the 

concern of the court in cases of unwillingness and inability is the existence of a 

working forum for prosecution, rather than the treatment of persons or standards of 

trial. This should be a matter for concern. 

 

It should be noted, that it would seem possible, within the present wording of article 

17, for unlawful detention by a State party to be targeted by the court, by using the 

principle of ‘unjustified delay’ in the context of a State’s unwillingness to proceed 

against an accused by way of investigation or prosecution.1372 Such an approach 

might assist the position of, for example, the detainee in Syria who is being detained 

without trial. 

 

Otherwise however, the treatment of accused pre-trial, and the standard of the trial 

process itself is effectively unregulated within the mechanics of complementarity. 

This situation needs changing in the event that the court attains jurisdiction over 

crimes of children, since the provision for child protections in the context of pre-trial 

treatment and trial process are bespoke in international law, and are more extensive 

than for adults.1373 

 

There are other steps which might be taken to address the present position, and to 

accommodate the involvement of child accused within the ICC complementarity 

system. 

 

The first step would be to formally allow a particular definitional meaning to be read 

into the word ‘genuinely’, which occurs in the phrases ‘genuinely to carry out 

prosecution’ and ‘genuinely to carry out an investigation’.1374 These phrases are 

central to the concept of a State being unwilling or unable to investigate or prosecute 

within article 17 of the statute.  

 

 
1371 See ICC Statute article 17 2. (b) and (c). 
1372 ICC Statute article 17 2.(b) 
1373 See particularly CRC articles 37, 38.1 and 38.4, 39 and 40, and ICCPR article 14. 
1374 ICC Statute article 17 1. (a). 
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‘[G]genuinely’, says Holmes, is close in meaning to the phrase ‘in good faith’, but 

has a less pejorative sense.1375 The meaning of the word ‘genuinely’ needs to be 

formally accepted as including the necessary adherence by a State to the upholding 

of international law protections for suspects and accused facing investigation and 

trial. In that event, the ICC would have the power to intervene in a current 

investigation or prosecution under article 17 1. (a), in the event that the rights of 

suspects and accused were not being upheld. For completeness, it would be 

necessary also to add the word ‘genuine’ (which would carry the same meaning as 

‘genuinely’) to the explanatory sub-paragraphs (b) and (c) of paragraph 2. of article 

17, to be inserted before the phrase ‘intent to bring the person concerned to justice’. 

It would also be necessary to add the word ‘genuinely’ into the phrase ‘otherwise 

unable to carry out its proceedings’, within paragraph 3. of article 17, to be inserted 

after the word ‘unable’.1376 With those alterations of definition, unwillingness or 

inability to carry out an investigation or prosecution under article 17 1. (a) would 

encompass cases where the rights of suspects and accused were not being upheld, 

and allow the ICC to intervene and take them over. 

 

The same approach would be needed in order to address the situation where the 

rights of suspects and accused had not been upheld in past proceedings. This would 

require amendment of paragraph 3. (b) of the ‘Ne bis in idem’ provision under article 

20, which is linked to article 17 1. (c). The amendment would need the insertion of 

the word ‘genuine’ before the phrase ‘intent to bring the person concerned to 

justice’.1377 That would allow the court to rule a case admissible before the court 

where the rights of suspects and accused in respect of a State’s completed trial had 

not being upheld.1378 

 

This step anticipates the need for the enhancement of the rights of suspects and 

accused, within the pre-trial investigation and trial stages, by the addition of further 

protections that adhere to international juvenile justice standards. Those will be 

considered below part 6. The ‘reading in’ of the additional definitional meaning of 

 
1375 Holmes p 674. 
1376 ICC Statute article 17 3. 
1377 ICC Statute article 20. 
1378 Article 17 1. (c) of the statute is to be read in conjunction with article 20 3. 
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‘genuinely’ and ‘genuine’ may be effected by adding a definitional clause within 

article 17, or elsewhere in the statute. It would thus be possible for the ICC to act to 

protect or remedy i/a pre-trial mistreatment of CPHs, breach of their fair trial rights, 

or the imposition of disposition that is considered unlawful, or otherwise improper, 

under international law. 

 

The second step would be the harmonisation of law and process between the ICC 

and States. Stahn suggests that complementarity allows ‘pluralism and diversity’ to 

operate between States and the court, for instance, allowing States to ‘approximate’ 

criminal law in the context of core crimes.1379 He suggests that States are encouraged 

to articulate their own practices in avoidance of the exercise of ICC jurisdiction.1380 

That may be of assistance in encouraging States to accept responsibility for their 

own investigations and prosecutions, thus freeing the ICC of the need to take on 

more cases in a climate of scarce resources, but within the framework of the statute 

and its aims, it is disadvantageous. Lack of equivalence between State practice and 

the court poses dangers for the effective and proper application of ICL, in particular 

in respect of the need to guarantee protections of persons and fair trial standards (as 

considered above), to operate ICL consistently, and to ensure the provision of fair 

sentencing.  

 

One example of a potential difficulty created by lack of equivalence is the 

application of the defence of duress under UK law. ICL under the ICC Statute 

provides a complete defence of duress to all crimes,1381 whereas UK law negates the 

defence in cases of murder, attempt murder, or treason.1382 In a case concerning the 

killing of another, e.g. as a crime against humanity, an accused before the ICC may 

have a successful defence by way of duress, but an accused facing trial in the UK for 

the same offence under the International Criminal Court Act 2001 would not.1383 In 

 
1379 Stahn p 225. 
1380 Stahn p 225 
1381 ICC Statute article 17 1. (d). 
1382 Jonathan Herring, Criminal Law (12th edition Macmillan 2021) 306; Blackstone’s Criminal 
Practice 2022, (14th edition Oxford University Press 2022) 60. 
1383 See earlier, and later, discussion of the defence under article 31 1. (d) of the ICC Statute; 
International Criminal Court Act (11 May 2001) section 51: ‘It is an offence against the law of 
England and Wales for a person to commit … a crime against humanity …, section 56: ‘In 
determining whether an offence under this Part has been committed the court shall apply the 
principles of the law of England and Wales’. 
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the context of an area of law where the causing of death is a frequent issue, this 

situation creates a significant gap between likely outcomes in the UK and before the 

court.  

 

Another example of difficulty is the operation by some States party jurisdictions of 

the death penalty; the court under article 77 does not operate the death penalty.1384 

States’ abilities to retain the death sentence within their domestic jurisdictions, under 

complementarity, are confirmed by article 80 of the statute.1385 In the event of the 

retention by a State of the death penalty for convicted children,1386 in the event of the 

court’s attaining jurisdiction over crimes of minors, there would not just be a 

significant difference between the approach of the court and of the State, but a 

conflict over the lawfulness of a sentencing practice that is considered unlawful 

under both IHRL and IHL.1387 Such difficulties might be allayed were there 

uniformity of law, procedure and approach between States and the ICC; the change 

would advantage the complementarity system by certainty of law, certainty of 

procedure, and certainty of disposition. States parties would need to adopt the 

provisions the ICC Statute and rules of procedure and evidence in full, save for any 

provisions that relate specifically to the administrative operation of the ICC itself, 

together with the elements of crimes, and working directives and protocols of the 

court. 

 

The third step would be the creation of a complementarity oversight mechanism, to 

enhance the ability of the ICC to oversee the complementarity process, either 

through the OTP, or, preferably, within a neutral part of the ICC, for example the 

Registry external affairs section. The role of the mechanism would be to monitor and 

report on States parties’ justice systems and to regularly review them, to review 

current situations in the world, review older situations and cases, oversee current 

 
1384 ICC Statute article 77. 
1385 ICC Statute article 80; Rolf Einar Fife, ‘Article 80: Non-prejudice to national application of 
penalties an national laws’ in Otto Triffterer, Commentary on the Rome Statute of the International 
Criminal Court (2nd Edition, Verlag C.H. Beck oHG 2008) 1444-1447. 
1386 Particular States are known or suspected of operating the death sentence against children, namely 
China, Egypt, Sri Lanka, the Maldives Nigeria, Pakistan, Saudi Arabia, and Yemen; ‘These countries 
use the death penalty on under-18s’ <https://www.bbc.com/news/newsbeat-35739811.amp> last 
accessed 29 August 2022; of those, the Maldives and Nigeria are States parties to the ICC. 
1387 See CRC article 37(a); ICCPR article 6.5; Additional Protocol I article 77.5; Additional Protocol 
II article 6.4. 
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States proceedings operating under complementarity, monitor their trial processes, 

and report to the Pre-Trial Chamber and the OTP. Stahn has suggested that the ICC 

lacks continuing monitoring structures which can oversee a case to its end;1388 if the 

court’s role were to encompass the conduct of States’ proceedings under 

complementarity there is a need for a body to do the overseeing, and for that 

oversight to be a continuing one. This mechanism would be an extension of the 

current approach of the OTP to certain situations. Towards the end of 2021 the 

Colombian government signed a cooperation agreement with the OTP, committing 

itself to support Colombia’s judiciary and other transitional justice mechanisms, 

including the Special Jurisdiction for Peace (JEP), which is the judicial component 

of the Comprehensive System of Truth, Justice, Reparation and Non-Repetition 

created by the 2016 peace agreement.1389 Through the agreement the JEP has a 

communication channel to the OTP through which it can report non-compliance with 

it, in the event of which the OTP could resume its investigation and receive 

submissions regarding further investigations.1390 This suggested oversight 

mechanism would be a cementing of the approach of positive complementarity into a 

neutral section of the ICC. Such a body would oversee a process of juvenile justice if 

that were to operate at the ICC.  

 

The process of case selection however would require the operation of a separate 

mechanism, akin to the UNWCC’s ‘committee on facts and evidence’,1391 which 

used to examine information and evidence submitted by States’ legal offices,1392 

review the case, approve or reject proceedings and then distribute approved cases to 

the requisite legal authorities for action to be taken. This is the fourth step. There are 

CPHs who will have committed atrocities. At the point of enquiry about them they 

may be detained without prospect of trial, or be in the process of being investigated 

and/or tried, or they may have been the subjects of State trial, or the State may not 

wish to try them. Such persons need to be the subjects of a sifting, review, filtering, 

 
1388 Stahn p 228. 
1389 Ambos 2; Marta Valiñas, ‘The Colombian Special Jurisdiction for Peace, a few issues for 
consideration when investigating and adjudicating sexual and gender-based crimes’ (2020) Journal of 
International Criminal Justice 18 449-467. 
1390 Ambos 2. 
1391 Plesch and Sattler p 25; UNWCC History p 122. 
1392 UNWCC History p 121; Von Lingen p 67: The Committee was chaired by Marcel de Baer, a 
Belgian judge. 
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and allocation process that can assess likely perpetrators, review their cases, allocate 

them to a diversion path or to a path leading to process before a proposed ICC 

juvenile chamber. Once in the latter path, cases would need further review before 

allocation to States or remaining within the body of the ICC. This case selection 

mechanism could properly be a separate juvenile section of the OTP, which is well 

used to the job of case selection.1393  

 

In making the decision as to proceedings or diversion, the case selection mechanism 

would need a set of criteria with which to review and filter cases in the interests of 

justice. Such an interests of justice test might properly include the following factors 

to be taken into account in consideration of how the case should best be dealt with, 

namely, facts of the alleged violation, the person’s age and personal details, 

including medical information and information as to their family, their capacity, 

information as to a background of coercion, and the results and consequences of the 

alleged violations.  

 

An assessment of capacity might best resemble the type of test which a juvenile 

court would operate, and which will be suggested and outlined below, in part 6. A 

consideration of a background of coercion, material to the suspected perpetrator, 

might best be considered in the context of a bespoke defence of duress, which again 

will be suggested and outlined below, in part 5. An interests of justice test carried out 

in respect of a CPH suspected of perpetration of atrocity should have particularly 

regard to, firstly, the provisions relating to the promotion of the recovery and social 

reintegration of children within articles 39 and 40 of the CRC, and secondly, the 

provisions relating to the duty to investigate and prosecute persons allegedly 

responsible for the commission of crimes, and the duty to provide remedy to victims, 

within parts III and VII of the UN Basic Principles 2006. Such a test should also 

show due regard to the principles of developmental theory, as described and cited in 

chapter 3, in its drafting and application; material expertise should be available and 

applied at investigation, allocation and at court hearing stages. 

 

 
1393 See below, CRC Committee General Comment No. 10 p 24: The CRC Committee also 
recommends that a juvenile system requires the establishment of special units within prosecuting and 
judicial bodies, and juvenile courts as separate units or parts. 
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Further matters of particular note in considering diversion might include factors such 

as meeting the threshold requirements of an international crime, the level of coercion 

directly connected with the violation, or connected with the alleged perpetrator’s 

subsistence within an armed force or group, or the attitude of the victims to proposed 

trial proceedings and their general prospects for redress. In any event, such a 

decision should take account of rules 5.1, 6.1 and 11 of the Beijing Rules and 

paragraph 8.9.0 of the Paris Principles, which advise that a justice response to a 

juvenile should be in proportion to the circumstances of the offender and to the 

offence, and appropriate scope for discretion in finding alternatives to trial hearings 

should be allowed at all stages of juvenile proceedings.1394 A decision on venue for 

trial proceedings, made in the course of review, once the case had been selected for 

proceedings, would operate on the principles within article 17, as revised, taking into 

account the availability of a sufficient, reliable and efficient trial venue, appropriate 

for a juvenile trial process. 

 

The fifth step would be the enabling of the ICC to provide for itself a variety of 

alternative venues to sit, and from which to receive evidence. It is possible for the 

court to do that under articles 3.3 and 62 of the statute, whereby the court can decide 

to sit elsewhere than the seat of the court, if it considers it desirable to do so.1395 The 

ability of the court to operate more hearings, closer to the situations in question, 

would enable it to deal with children in an appropriate and child rights respecting 

manner. Children would not have to travel far, and may be accommodated close to 

the court centre; victims could attend court more easily. Most towns and cities in the 

world have court centres which might be the subject of special agreements between 

relevant States and the ICC. This could be a form of reverse complementarity, where 

the court, through its complementarity oversight mechanism, would choose to 

allocate admissible cases to alterative trial venues to be heard as the main court. In 

addition to such diversification of venue, elements of procedure that are in use 

already, might be used to enhance the ability of the court to attain testimony, namely 

by arranging for the use of video link evidence under rule 67 ICCRPE, and prior 

recorded testimony under rule 68 ICCRPE. 

 
1394 Beijing Rules rule 6.1. 
1395 ICC Statute articles 3.3 and 62. 
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The above steps are intended to allow the mechanics of complementarity to draw in 

cases of the perpetration of atrocity by children, for them to be tried in diverse places 

under monitored control of the ICC, and to ensure a standard level of justice under 

juvenile justice principles.  

 

5. Duress: elements of the ICC defence and proposals for change 

 

My consideration of duress in chapter 3 related to its overlay upon children’s 

diminished capacity, and thus its effect upon culpability. In this part I shall consider 

the adequacy of the defence in ICL, and specifically in the ICC, to accommodate its 

context of situations of conflict and of mass atrocity, and specifically the situation of 

CPHs.1396 In order for the ICC to operate jurisdiction over violations of minors, there 

must be a change in the approach to the defence and, accordingly, to its required 

elements. That change will include a tailoring of elements to accommodate the CPH. 

 

The major elements of the present defence of duress, contained in the ICC Statute, 

are, first, that the accused acts under a threat of imminent death or of continuing or 

imminent serious bodily harm, second, they do what is necessarily to avoid the 

threat, and third, they do not intend to cause a greater harm than the one sought to be 

avoided.1397 Duress is a complete defence to all ICL crimes, in contrast to the ICTY 

 
1396 See in chapter 3 above Cassese’s definition of duress in customary law, comprising an immediate 
threat of severe and irreparable harm to life or limb, not brought about through volition in the 
accused, which leads inexorably to the criminal act, which itself is not disproportionate to the harm 
threatened: Cassese pp 215 to 216; and see also Cassese’s explanation of the defence which is to be 
found in his dissenting opinion in the case of Erdemovic; Cassese’s opinion. 
1397 ICC Statute article 31 1. (d): Werle and Jessberger summarise the conditions for exclusion of 
responsibility under the constituents of the present ICC definition as, a threat to life or limb, 
reasonable measures of response, an intent to avoid the threat, and proportionality in response, Werle 
and Jessberger p 283.  
Article 31 1.(d) of the ICC Statute is as follows: The conduct which is alleged to constitute a crime 
within the jurisdiction of the Court has been caused by duress resulting from a threat of imminent 
death or of continuing or imminent serious bodily harm against that person or another person, and the 
person acts necessarily and reasonably to avoid this threat, provided that the person does not intend to 
cause a greater harm than the one sought to be avoided. Such a threat may either be: (i) made by other 
persons; or (ii) constituted by other circumstances beyond that person’s control. 
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Appeal Chamber’s conclusion in Erdemovic.1398 Paolo Gaeta considers that the ICC 

defence reflects a general principle of criminal law.1399 

 

Duress first developed in ICL from a baseline of mixed law, and took on 

international form within the NMT trials,1400 in particular, the cases of 

‘Einsatzgruppen’,1401 ‘Krupp’,1402 ‘I.G. Farben’,1403 and ‘Flick’.1404 There were 

differences in approach. The first element of the ICC defence, namely the immediacy 

and the severity of the harm threatened, comes from Flick,1405 Krupp,1406 and 

Einsatzgruppen;1407 Krupp used the authority of both German and Anglo-American 

law in its formulation. The second element, namely that the accused does what is 

needed to avoid the crime, is found in Flick1408 and Krupp.1409 The third element, of 

the crime’s proportionality to the harm threatened, is found in Flick1410 and 

Krupp.1411 There is a fourth element contained in the NMT caselaw, namely that the 

accused’s position is not brought about voluntarily by the perpetrator, and that is 

 
1398 Prosecutor v Dragen Erdemovic, Judgment, ICTY Appeals Chamber, IT-96-22-A (7 October 
1997), Disposition (4); Prosecutor v Drazen Erdemovic, Joint Separate Opinion of Judge McDonald 
and Judge Vorah, (7 October 1997) paras 55 and 88 (Erdemovic joint opinion): When the issue of 
duress came to be considered by the ICTY in 1997, in the case of Erdemovic, the central question 
concerned whether the defence could operate in the case of the ‘taking of innocent lives’. The 
majority of the court concluded that customary law did not contain a rule that applied duress to cases 
of deaths of innocents, and that duress could not apply as a complete defence. 
1399 P, Gaeta, ‘May necessity be available as a defence for torture in the interrogation of suspected 
terrorists?’ (2004) J. Int’l Crim. Just. (2) 791. 
1400 Trials of War Criminals before the Nuernberg Military Tribunals (NMT). 
1401 The Einsatzgruppen case (October 1946) Trials of War Criminals before the Nuernberg Military 
Tribunals, Volume IV, Nuernberg October 1946 - April 1949 (Einsatzgruppen). 
1402 The Krupp Case, Trials of War Criminals before the Nuernberg Military Tribunals, Volume IX, 
Nuernberg (October 1946 - April 1949) (Krupp). 
1403 The I.G. Farben Case, Trials of War Criminals before the Nuernberg Military Tribunals, Volume 
VIII, Nuernberg (October 1946 - April 1949) (Farben). 
1404 The Flick Case, Trials of War Criminals before the Nuernberg Military Tribunals, Volume VI, 
Nuernberg (October 1946 - April 1949) (Flick). 
1405 Flick p 1200: suggesting a defence if it were shown that the accused’s act was done ‘to avoid an 
evil both serious and irreparable; that there was no other adequate means of escape’. 
1406 Krupp p 1436: In Krupp the court looked both to German, as well as to Anglo-American law. 
German law suggested a defence where the accused ‘was coerced to do the act by irresistible force or 
by a threat which is connected with a present danger for life and limb of the defendant or his relatives 
… ’. Anglo-American law suggested a defence where the accused’s act was done ‘to avoid an evil 
both serious and irreparable; that there was no other adequate means of escape’. 
1407 Einsatzgruppen p 480: the threat to forfeit the life of the accused, or to cause him serious harm 
‘must be imminent, real, and inevitable’. 
1408 Flick p 1200: There was no other means of escape. 
1409 Krupp p 1436: ‘… which danger could not be otherwise eliminated.’ 
1410 Flick p 1200: ‘the remedy was not disproportionate to the evil’. 
1411 Krupp p 1436: ‘the remedy was not disproportionate to the evil’. 
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stated in Einsatzgruppen.1412 The major difference between these cases was the 

presence or not of the proportionality test.1413 

The main areas of the defence which are problematic to proceedings against children 

in ICL are the need for there to be an immediacy in the threat to the accused, the 

operation of a proportionality test in the defence, when it should be properly based 

on the concept of excuse, and a new element, which arises out of the Ongwen 

judgement of the ICC, relating to the operating existence of the CPH within a violent 

armed group.1414 The presence of the first and the second of those elements are the 

result of the way in which the defence has developed in international law; the last 

element arises out of the case of Ongwen.1415 

 

5.1: Imminence of threat – long term survival in a violent and repressive armed 

group 

 

The need for immediacy in the accused’s response to the threat posed is an element 

derived from the NMT cases, and demonstrated best by Einsatzgruppen, where it 

was said that the threat to forfeit the life of the accused, or to cause him serious harm 

‘must be imminent, real, and inevitable’.1416 Cassese suggested in Erdemovic, in his 

dissenting opinion, that the act charged needed to be done ‘under an immediate 

threat of severe and irreparable harm’.1417 The wording of Article 31 1. (d) is similar 

but more nuanced. The threat of death must be imminent; the threat of serious bodily 

harm may be continuing or imminent.1418 The ICC provision does not refer to the 

continuity of a threat, but to the threat of continuing serious bodily harm. That 

difference might well mean that, whereas the court could take account of an 

immediate and direct threat to kill or seriously harm the accused, it may not be able 

 
1412 Einsatzgruppen p 480: the ‘doer’ must not approve or acquiesce in the action.  
1413 The German definition of the defence referred to in Krupp did not contain the proportionality test, 
and the court in Farben spoke rather of the defence depending upon the deprivation from the accused 
of moral choice in doing the act. The text of Einsatzgruppen does not contain a proportionality test. It 
is the Anglo-American source of law referred to in both Flick and Krupp that mention the test, ‘the 
remedy was not disproportionate to the evil’, which is the source of the proportionality test. 
1414 A response of the ICC Pre-trial and Trial Chambers, Ongwen Confirmation of Charges Hearing 
para 153 pp 67/104-68/104. Ongwen Trial Judgment, Trial Chamber, para 2672 p 938/1077 
1415 Ongwen Confirmation of Charges Hearing; Trial Chamber Ongwen Trial Judgment. 
1416 Einsatzgruppen p 480. 
1417 Cassese’s opinion para 16.  
1418 Werle and Jessberger p 283.  
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to take account of the generally coercive environment of a violent armed group, such 

as the LRA, the RUF or ISIL.1419  

 

Werle and Jessberger suggest that ‘[c]ontinuing threats, in which the violation of 

protected interests may occur at any time’ are included in the defence.1420 The ICC 

Trial Chamber in Ongwen however interpreted the meaning of this part of article 31 

1. (d) narrowly, stating that the harm threatened in the context of a situation of 

duress ‘must be either to be killed immediately … , or to suffer serious bodily harm 

immediately or in an ongoing manner …’, and, importantly, ‘duress is unavailable if 

the accused is threatened with serious bodily harm that is not going to materialise 

sufficiently soon’.1421 The Trial Chamber also said that an ‘elevated probability that 

a dangerous situation might occur – even if continuously present’ will not suffice. 

Thus, a threat of peril far enough away in the future, or a ‘higher general’ probability 

of harm, will not support a defence of duress.1422 

 

This would be problematic for CPHs. In chapter 3 I highlighted two particular 

aspects of the coercion that affects CPHs in the context of armed groups, namely 

direct coercion in the case of a specific violation, and acts of violation perpetrated in 

the general context of the overwhelming culture of fear and violence which exist 

within armed groups. It is the second aspect which the court will not take account of 

in the operation of the defence. In the case of CPHs, this fails to take sufficient 

notice of their malleability, the strict, intensive and violent regimes they are placed 

into, and the things they are taught to do; factors that, if the ICC had jurisdiction 

over them, might tend to bring them to the attention of the court.1423 The 

organisation of an armed group is such that the order is the threat, and if the order is 

not carried out then punishment will result; this is not just superior orders, this is 

duress. The court’s position in Ongwen suggests that that generalised threat of 

continuing coercion would not be sufficiently proximate to the accused’s action for 

the purposes of the defence.   

 
1419 Windell Nortje and Noelle Quenivet, Child soldiers and the defence of duress under international 
law (Palgrave Macmillan 2020) 56. (Nortje and Quenivet). 
1420 Werle and Jessberger p 284. 
1421 Ongwen Trial Judgment para 2582 p 909/1077. 
1422 Eser p 885; Ongwen Trial Judgment para 2582 p 909/1077. 
1423 Nortje and Quenivet p 55. 
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There is a further material aspect to the general condition of coercion which exists 

within violent armed groups. Serious bodily harm within article 31 1. (d) does not 

include serious psychological harm; psychological coercion may be a material factor 

in the defence only if it threatens serious physical consequences.1424 General ‘brain 

washing’ of recruits to obey cannot therefore be a factor in the defence. It is 

submitted that psychological coercion should be addressed in a defence addressing 

such a context. 

 

It is possible to consider that the element of immediacy within the principle of duress 

could be applied by the court in a wide and subtle way in order to accommodate the 

particular context of persons surviving within armed groups. Certainly, the wording 

within Flick, which recognised a situation where the doer of the act sought ‘to avoid 

an evil both serious and irreparable’, where there was no other means of escape, 

would tend to fit the position of the coerced CPH in a relatively felicitous way. The 

narrow interpretation of article 31 1. (d) in Ongwen however, suggests that the court 

would not apply the defence in an expansive way, so that the court’s approach, of 

‘concrete immediacy’ as an element of the defence of duress, requires a change, so 

that the experience and resulting actions of CPHs might be accommodated.1425 

 

5.2: Proportionality test – the background, the inappropriateness in the context of a 

defence of excuse, and the inapplicability in the context of conflict and mass atrocity 

 

I introduced and discussed the proportionality test within duress in chapter 3, before 

I raised it again above.1426 I noted the conclusion of Thomas Weigend and Albin 

Eser that the wording of the proportionality test may sanction the perpetrator in 

taking one life to save their own, but no more than one.1427 It is likely that the reality 

of a CPH’s position would be that their taking action in response to an order would 

result in the killing of more than one person, and thus it is almost inevitable that the 

 
1424 Werle and Jessberger p 284; Nortje and Quenivet p 52. 
1425 Nortje and Quenivet p 58. 
1426 Cassese’s opinion para 16; Weigend p 4/19; Eser p 888. 
1427 Weigend p 4/19; Eser p 888; ICC Statute article 31 1. (d). The requirement within article 31 1. (d) 
to act ‘reasonably’ to avoid the threat to the accused, which precedes the proportionality test, suggests 
the presence of an objective assessment of the accused’s response, but that is difficult to square with a 
subjective proportionality test: Eser pp 886 and 887. 
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article 31 1. (d) proportionality test would negate the availability of the defence to 

them.1428  

 

Fundamentally however, duress is a crime of excuse rather than a justification.1429 

Justifications, suggest Chiesa, encourage conduct ‘that creates a net benefit’ whereas 

‘excuses exculpate actors who cause a net harm but who are blameless’.1430 He 

argues that actions such as those of Erdemovic, in killing in the region of 70 people, 

cannot be justified because he did not have a right to kill innocent civilians.1431 What 

Erdemovic did was wrong, but he had an excuse.1432  

 

Windell Nortje and Noelle Quenivet suggest that reliance on the proportionality test 

places the focus of the defence on what the accused does in response to the threat, 

and on a balance of competing harms.1433 The underlying rationale of duress is not, 

they say, a balancing of harms, but whether it can fairly be expected that the accused 

could resist the threat.1434 Coercion acts as an overlay upon the limitation of 

children’s capacities, and a defence of duress that applies to them must 

accommodate that overlay of coercion over the already diminished culpability of the 

accused child perpetrator.  

 

The issue of duress and the taking of life is a critical one in the context of all 

criminal jurisdictions, because of the gravity of the breach of innocent third parties’ 

rights.1435 In the context of conflict and mass atrocity the enormity of the violation of 

rights is significantly more marked. If, however, the defence of duress is a part of 

ICL, it must be there for a purpose, and the nature of that purpose needs to be 

realised. If it is there to release an accused from criminal responsibility for killing 

one person, but no more, its role is limited, and its purpose misconceived. The point 

of duress is to juxtapose the accused’s lack of choice of actions with the requirement 

in law for wilfulness in the decision to carry out a deliberate and fatal act. It is the 

 
1428 Nortje and Quenivet p 49. 
1429 Chiesa pp 747 and 773. 
1430 Chiesa p 750; from Paul H Robinson, Criminal Law Defenses 36-68 (1984). 
1431 Chiesa p 748. 
1432 Chiesa p 750. 
1433 Nortje and Quenivet p 64 to 68. 
1434 Nortje and Quenivet p 64 to 68. 
1435 Neumann pp 586 to 606. 
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removal of choice that will excuse an accused of an ICL crime in the face of the 

overwhelming nature of the threat made against them. It is doubly important that the 

issue of choice, and the situation of the accused, are at the heart of the assessment of 

duress in a child, as their abilities to make choices are that much less than adults, 

simply because of the limitations of their state of development.1436 

 

So if the defence of duress in international law were to be based upon excuse, as, it is 

submitted, it could and should be, the permitted effect of the accused’s response to 

an overbearing threat would be greater harm than that sought to be avoided. By 

allowing excuse to exculpate a perpetrator where their free will has been removed 

through coercion, they have a choice not to become a martyr.1437 Does that mean that 

the test relies exclusively on the situation of the accused, or does the effect of the 

accused’s actions have any material bearing on the operation of the defence? 

 

Weigend suggests that there may be a threshold to the operation of excuse in duress, 

beyond which the balance of harm tips against the accused; for instance, ‘if a soldier, 

on the threat of being tortured, kills hundreds of innocent prisoners’.1438 If that were 

correct however, where would the line be drawn? Weigend suggests that the 

threshold may be a moral one, perhaps based on standards set by a particular 

society.1439 I suggest the answer needs to be clearer than that, as whatever point 

might be chosen becomes one of disproportion to the fate of the accused.1440 

Chiesa’s response is that normally robust people are usually incapable of acting to 

such a standard of heroism.1441  

 

In Farben the issue of duress was considered in the context of war crimes and crimes 

against humanity; the case related to the forced deportation of approximately five 

million people from occupied States, including conscripted workers from occupied 

territories, concentration camp prisoners, and prisoners of war, for the purpose of 

slave labour in the company’s plants and factories.1442 The enormity of the crime is 

 
1436 See chapter 3 part 2. 
1437 See Weigend p 10/19, and Cassese’s opinion para 47. 
1438 Weigend p 10/19. 
1439 Weigend p 10/19. 
1440 Chiesa p 757. 
1441 Chiesa p 757. 
1442 Farben pp 1172 to 1174; Heller, chapter 4 Trials, p 9/23. 
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patent. The claim of ‘oppressive coercion and compulsion’ by the German 

government, by the threat of heavy penalties, including commitment to concentration 

camps and death, was accepted by the court.1443 It was accepted that the accused had 

no other choice but to comply.1444 The gross maltreatment and injury to the slave-

workers must have far outweighed the peril to the accused, considered on an 

objective basis; but in the case, duress was allowed to excuse enormous crimes. 

Cassese considered the NMT cases good precedent in ICL,1445 and Farben is, it is 

submitted, an authority which can be relied upon. The court’s view in 

Einsatzgruppen was clear, ‘there is no law which requires that an innocent man must 

forfeit his life or suffer serious harm in order to avoid committing a crime which he 

condemns’;1446 there was no proportionality test.  

 

One of the clearest arguments for the defence of duress to be regarded in ICL as one 

based on excuse, without balancing the peril against the degree of harm caused, 

comes from Cassese in Erdemovic:1447 ‘Law is based on what society can reasonably 

expect of its members. It should not set intractable standards of behaviour which 

require mankind to perform acts of martyrdom, and brand as criminal any behaviour 

falling below those standards’.1448 Children should not be held to impossible 

standards. 

 

5.3: Ongwen’s use of duress / fundamental failure of the duty to protect and the 

position of the CPH 

 

I have considered Ongwen’s case before the ICC above in chapter 3, in relation to 

the general context of overwhelming fear and violence within a violent armed group. 

I want now to continue that consideration, and to continue to address his defence, 

and the court’s response to it, in the context of what it would mean to the situation of 

an accused CPH over whom the ICC were to have jurisdiction. 

 

 
1443 Farben pp 1174-1175. 
1444 Farben p 1175. 
1445 Cassese’s opinion para 27. 
1446 Einsatzgruppen p 480. 
1447 Ironically, as he himself proposed the lesser of two evils proportionality test in Erdemovic. 
1448 Cassese’s opinion para 47. 
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The ICC Trial Chamber on 4 February 2021 found Ongwen guilty on 64 of the 70 

charges against him,1449 in the course of which it did not accept his defence of 

duress.1450 The court found that, during the time period of the charges against him, 

when he was aged between 24 and 27 years old,1451 there was no basis in the 

evidence that he was subjected to a threat of imminent death or imminent or 

continuing serious bodily harm.1452 The court did not need to address the rest of the 

elements of article 31 1. (d) of the statute, so it did not.1453 The court did however 

respond to Ongwen’s argument, made at trial, and at confirmation of charges stage, 

that, as a victim of forced recruitment as a child, under duress, he was not criminally 

responsible for acts he had carried out as a result.1454 The implications of those 

responses are material to CPHs who may face proceedings under the jurisdiction of 

the court. 

 

Ongwen’s argument was broadly the same at pre-trial and at trial stage. It was that he 

was forcibly conscripted as a CPH and lived in an ‘environment of ruthlessness and 

duress’.1455 He should therefore not be held to be criminally responsible for crimes 

committed under ‘bondage’ as a result of the failure of protection by the government 

of Uganda, and of the international community under international law.1456 Ongwen 

had been abducted at the age of 9½, he received a violent initiation, including 

beating and torture, was forced to perpetrate violence on others, and then was 

indoctrinated into the LRA;1457 his experience seems to have been typical of child 

recruits like him. It was submitted on his behalf that he had lived his life from the 

age of 9½ under duress.1458 Neither the purported protections for children who find 

themselves within, and affected by, armed conflict, namely Additional Protocol II, 

 
1449 Ongwen Trial Judgment pp 1068 to 1076; the case against Ongwen was based upon over seventy 
charges concerning both war crimes and crimes against humanity perpetrated within the period 1 July 
2002 to 31 December 2005, against civilians in Uganda. The charges covered his involvement in 
attacks on internally displaced persons (IDP) camps in 2003 and 2004, the keeping of seven abducted 
girls in conditions of slavery and committing sexual offences against them, and the forced 
conscription of child soldiers below the age of fifteen. The charges against him did not relate to the 
period of time when he was a CPH, but to a period when he was aged between 24 and 27 years old. 
1450 Ongwen Trial Judgment para 2668. 
1451 Ongwen Trial Judgment para 31. 
1452 Ongwen Trial Judgment para 2668. 
1453 Ongwen Trial Judgment para 2669. 
1454 Ongwen Defence Closing Brief paras 487 and 488. 
1455 Ongwen Defence Confirmation Charges Brief para 36. 
1456 Ongwen Defence Closing Brief paragraphs 494 to 496, p 134/198. 
1457 Ongwen Defence Confirmation Charges Brief paras 2 to 4 pp 3/36 to 4/46. 
1458 Ongwen Defence Confirmation Charges Brief paras 3 and 4. 
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the CRC and the OPCRC, nor the Ugandan government, nor the international 

community, had protected Ongwen as a child.1459 It was ‘inapposite’, it was 

suggested, that he should be held individually criminally responsible for crimes 

committed under such circumstances.  

 

The Pre-Trial Chamber dismissed the argument, saying that duress will not provide 

‘a blanket immunity to members of criminal organisations which have brutal systems 

of ensuring discipline as soon as they can establish that their membership was not 

voluntary’.1460 The Trial Chamber dismissed the argument and said that ‘the fact of 

having been (or being) a victim of a crime does not constitute, in and of itself, a 

justification of any sort for the commission of similar or other crimes’.1461 

 

Both the Pre-Trial Chamber statement, and the Trial Chamber statement are 

problematic generally, and particularly for the position of CPHs facing ICL 

proceedings for atrocities.  

 

In respect of the Pre-Trial Chamber statement, arguing that failing to protect children 

who have a right to protection under international law, is not to seek a ‘blanket 

immunity’, but to highlight a material excuse for acts done whilst under the coercive 

control of violators of international law. The Trial Chamber statement, again, failed 

to heed the links between the conditions of existence of CPHs as victims, and the 

fact that those conditions result from the fundamental failure of purported protection 

under IHL and IHRL, not to be unlawfully recruited and used in hostilities.  The 

court did not heed the failure of the international community, and of the Ugandan 

government, to protect CPHs. It also did not express understanding, or accept, that 

were it not for those failures, CPHs would not be placed into the position, within 

violent armed groups, where they would regularly be ordered to actions that may 

involve the perpetration of atrocities. If the defence under the ICC Statute were to 

operate upon the basis of excuse, the basis of the court’s question would have to be 

different, namely, would the fact of having been a victim of a crime constitute an 

 
1459 Ongwen Defence Closing Brief paras 494 to 496. 
1460 Ongwen Confirmation of Charges Hearing, para 153 pp 67/104-68/104. 
1461 Ongwen Trial Judgment paragraph 2672 p 938/1077. 
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excuse for the commission of similar crimes? The answer to that might well be, 

‘possibly, yes’. 

 

Barrie Sander suggests that there should be a clear link between international law 

protections of child soldiers and exclusion from criminal liability.1462 He considers 

that it was wrong to use international law to prosecute a person it had so clearly 

failed.1463 In Lubanga, CPHs who had perpetrated serious atrocities under coercion 

were presented as victims, and were described and treated as such.1464 Drumbl 

highlights the difference between the presentation of CPHs in Lubanga as victims 

damaged for life, and a different narrative emerging in Ongwen, contemplating 

‘agency, choice, and action’ in what the CPH did.1465 

 

5.4: A bespoke defence 

 

The relevance and effect of continuous states of coercion over those accused of 

international crimes needs to be understood and addressed in ICL. The ‘concrete 

imminence’ test does not accommodate that reality. The victim status of CPHs, 

consequent on their violated rights under international law, is connected to that state 

of continuous coercion. In addition, duress needs to be recognised as a defence based 

on excuse, thus making it a realistic defence in the context of conflict and mass 

atrocity, particularly in the case of children. 

 

Ziv Bohrer writes of the need for an extended and broadened defence of duress in the 

context of atrocities committed by ordinary people acting in situations that are 

regulated by ICL.1466 He suggests that such a defence should be available where 

 
1462 B, Sander. ‘We Need to Talk About Ongwen: The Plight of Victim-Perpetrators at the ICC’ (19 
April 2016) Justice in Conflict <www.justiceinconflict.org>  
1463 Sander. 
1464 Prosecutor v Thomas Lubanga Dyilo, Prosecutor’s opening statement, ICC Trial Chamber, ICC-
01/04-01/06-T-107-ENG ET WT (26 January 2009) pp 2, 4, 5, 7, 9 to 14, 31, 35, and 39. 
1465 Mark Drumbl, ‘Shifting narratives: Ongwen and Lubanga on the effects of child soldiering’ (20 
April 2016) Justice in Conflict. (Drumbl 3); see also A. Branch, ‘Dominic Ongwen on Trial: the 
ICC’s African dilemmas’ (2017) International Journal of Transitional Justice 11(30) 34.  
1466 Z. Bohrer, ‘Is the Prosecution of War Crimes Just and Effective? Rethinking the Lessons from 
Sociology and Psychology’ (2012) Michigan Journal of International Law 33(4) 749. 
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‘harsh coercive means’ are part of comprehensive indoctrination and control, such as 

the case of abducted and exploited CPHs.1467 

 

It could be suggested that the situation might be remedied by removing from the 

defence, as currently drafted, the elements of imminence of threat and the test of 

proportionality in response. That should happen, in order to address situations in ICL 

where actions result directly from duress by threats. To effect that, article 31 1. (d) 

should be amended, firstly, to remove the words ‘and reasonably’ from the phrase 

‘and the person acts necessarily and reasonably to avoid this threat’, and, secondly, 

to remove the words ‘provided that the person does not intend to cause a greater 

harm than the one sought to be avoided’.  

 

That is not however enough. To address the situation of the CPH fully and clearly, 

taking into account the rights held by them under IHL and IHRL, and otherwise 

under international law, a new, bespoke, defence, based in part on the principles in 

CETS 197,1468 and in part on arguments contained in Ongwen’s confirmation of 

charges brief1469 and trial closing brief,1470 needs to be created. The defence needs to 

reflect the position of the CPH, the overwhelming atmosphere of coercion and fear 

within a violent armed force or group, the serious psychological harm that may result 

from that, and the basis of the defence in excuse. The UK defence for protection of 

victims under article 45 of the Modern Slavery Act 2015 may form a helpful 

precedent.1471 Such a defence might have the following provisions: the accused is a 

person under 18 when they do the act that constitutes the offence (the act); at the 

time of the act, the accused is under the control of an armed force or armed group, 

and living under a regime of comprehensive, continuing, physical or psychological 

 
1467 Bohrer p 814 and 815. 
1468 Council of Europe Convention on Action against Trafficking in Human Beings, Council of 
Europe Treaty Series (2005) No. 197, Warsaw 16. (CETS 197); article 26 follows principles of 
prevention of slavery and forced labour contained in article 4 of the European Convention of Human 
Rights. Article 4 European Convention on Human Rights: No one shall be held in slavery or servitude 
… No one shall be required to perform forced or compulsory labour. 
1469 Ongwen Defence Confirmation Charges Brief paras 36 to 55 pp 15/46-20/46. 
1470 Ongwen Defence Closing Brief paragraphs 487-488 and 494- 96, pp 132/198-135/198. 
1471 Modern Slavery Act 2015 c.30, Part 5 Protection of Victims, section 45(4): A person is not guilty 
of an offence if (a) the person is under the age of 18 when the person does the act which constitutes 
the offence, (b) the person does that act as a direct consequence of the person being, or having been, a 
victim of slavery or a victim of relevant exploitation, and (c) a reasonable person in the same situation 
as the person and having the person’s relevant characteristics would do that act. 
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coercive indoctrination or repression (the circumstances); the act done is in 

consequence of the circumstances, in whole or in part; a reasonable person in the 

situation of the accused, and possessing the accused’s material characteristics (being 

age, sex, physical or mental illness or disability), may have acted in the same, or 

similar, way as the accused did. This would be a complete defence to an international 

crime.  

 

In this way, there would exist an amended defence of duress, better suited to dealing 

with actions taken during armed conflict and hostilities, and a new, special, defence 

of continuous coercive control, addressed towards CPHs who perpetrate atrocities.  

 

6. Age of responsibility, a juvenile chamber and a fair juvenile justice process, 

and victim participation 

 

Once the jurisdictional bar is removed from article 26 of the statute and the structure 

suggested above is adopted, together with the improved approach to the critical issue 

of the defence of duress, the question that troubled the delegates of the Committee of 

the Whole in June 1998 must then be answered,1472 namely, how should the issue of 

age of responsibility of minors be addressed?  

 

In chapter 4 I described the ‘Siracusa-Draft’ article ‘33c’, created by a committee of 

experts within the Ad Hoc Committee in 1995, who suggested a linked minimum 

age of responsibility of 14, with an evaluation process for the child’s criminal 

responsibility between ages 14 and 21. I indicated in chapter 4 that I would come 

back to that draft article in chapter 6, and I do so now. I suggested that the draft 

article showed a clever understanding of the limitations of young people’s capacities 

in allowing for an upper age-limit beyond 18, reflecting conclusions reached in 

chapter 3, that capacity in children is a growing and incomplete attainment, and 

which may remain unfulfilled by the age of 18. The MACR of 14 is at a level that 

was supported by the Committee on the Rights of the Child (CRC Committee) in its 

‘General Comment No. 10’ of 2007, in which it recommended a MACR of between 

 
1472 Meetings of the Committee of the Whole of 16 June 1998, Summary records of the meetings of 
the Committee of the Whole, Official Records Vol II, pp 131-141. 
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14 and 16.1473 The period available for evaluation of the child’s capacity, between 

the MACR and the upper age limit, would allow for the differing degrees of 

development and maturity amongst children noted in chapter 3. The Siracusa-Draft 

article 33c is thus a commendable basis for a model of how the issue of age of 

responsibility may be addressed. 

 

An age, below which a person may not be considered criminally responsible needs to 

be determined. That is clear from article 40 3. (a) of the CRC, which requires the 

‘establishment of a minimum age below which children shall be presumed not to 

have capacity to infringe the penal law’.1474 The Beijing Rules advise that the age 

should not be fixed at a level that is so low as to render the notion of responsibility 

meaningless.1475 The age of 14 in the Siracusa-Draft article 33c is set, as suggested 

above, at a sensible level, bearing in mind the advice of the CRC Committee. 

However, in the light of the reflected views from developmental psychology and 

neuroscience as to the child’s state of development by age 18, age 14 would be 

pitched too low, were it not for the period of discretion provided in the draft, 

allowing a determination of the capacity of an individual up to 21. The level of the 

MACR is not so critical in that light. A lower level MACR would have the 

advantage of encompassing more CPHs of a fighting age. In chapter 1 I noted 

Blattman and Annan’s comment that the LRA targeted boys between 12 and 16,1476 

and Denov’s comment that a majority of RUF forces were children between 7 and 

14.1477 A balance needs to be drawn therefore between addressing the reality of 

atrocities being committed by children of low ages participating in armed conflict 

and hostilities, and what is considered internationally acceptable under international 

child rights law for a MACR. The compromise is age 12, as the CRC Committee has 

said that it considers a MACR below 12 to be internationally unacceptable.1478 In 

that event, the causal responsibility of CPH perpetrators below age 12 would need to 

be accommodated without individual criminal responsibility. 

 
1473 General Comment No 10 (2007) Children’s rights in juvenile justice, Committee on the Rights of 
the Child, Forty-fourth session Geneva, 15 January-2 February 2007, CRC/C/GC/10, pp 10-12. (CRC 
Committee General Comment No. 10). 
1474 CRC article 40 3. (b). 
1475 Beijing Rules rule 4.1 and Commentary. 
1476 Blattman and Annan 2 p 135. 
1477 Denov p 63; this figure / information comes from Mazurana et al., 2002. 
1478 CRC Committee General Comment No. 10 p 11 para 32. 
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Once the MACR is set, it becomes the lower age level of the evaluation period. The 

upper age level of 21 within the Siracusa-Draft article 33c, though sensible as 

regards the relative maturity of persons passing the age of 18, is out of kilter with 

international child rights law, which caters in its provisions for protections within 

justice processes for persons up to the age of 18.1479 Similarly, the upper age limit for 

regulation and protection of CPHs under IHRL is 18; this becomes material in 

respect of a CPH focused amendment to the defence of duress that would reflect 

child rights under such regulation and protection.1480 An upper age level of 18 would 

therefore be appropriate for the period for the evaluation of capacity in an individual 

child.  

 

The suggested new article 26 would thus appear in the form of proposal 1 of ‘Article 

E’, developed in the August 1996 Preparatory Committee session, and referred to in 

chapter 4. It would contain a paragraph 1, with a simple MACR of age 12, and a 

paragraph 2 with an age period of 12 to 18 for accused, within which they may 

individually be evaluated by the court as to their capacity, and potential 

responsibility. A means of making that assessment of capacity, sufficient for 

responsibility, would be to apply McDiarmid’s five factors, which are set out and 

explained in chapter 3, the headings of which are, volition or genuine choice, 

understanding right from wrong, causation or appreciation of risk of harm, an 

understanding of criminality, and rationality or an ability to explain behaviour. 

 

There then needs to be a juvenile process under which to accommodate children 

between the ages of 12 and 18. CRC General Comment No. 10 advises the 

establishment of ‘an effective organization for the administration of juvenile justice’, 

which, in accordance with CRC article 40.3, promotes ‘the establishment of law, 

procedures, authorities and institutions specifically applicable to children in conflict 

with penal law’.1481 The CRC Committee also recommends that a juvenile system 

requires the establishment of special units within prosecuting and judicial bodies, 

 
1479 See CRC, save for article 38, and Beijing Rules rule 2 and Commentary. 
1480 See chapter 1.  
1481 CRC Committee General Comment No. 10 p 24; CRC article 40.3. 
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and juvenile courts as separate units or parts.1482 Hence the need, as mentioned 

above, for a separate juvenile case selection unit within the OTP, and also the need 

for a juvenile chamber within the ICC. 

 

The crimes within the jurisdiction of the ICC are specifically set out in the statute in 

article 5, and the law applied by the court is generally set out in the statute, the rules 

of evidence and procedure and the elements of crimes. The procedures of the court 

generally are also set out in the statute and the rules of evidence and procedure, but 

these need complementing in order to support a juvenile chamber, particularly in 

respect of guarantees of fair trial, disposition, pre-trial treatment and treatment 

during a trial. CRC General Comment No. 10 provides a reliable guide and checklist 

for the minimum guarantees and provisions that are required for the arrangement of a 

sufficient juvenile justice process, the content of which is drawn from the CRC, the 

Beijing Rules, the UN Rules for the Protection of Juveniles Deprived of their Liberty 

(Havana Rules), and the UN Guidelines for the Prevention of Juvenile Delinquency 

(Riyadh Guidelines).1483 The ICC statute provides for, i/a, rights of persons during an 

investigation,1484 for the presumption of innocence,1485 and for rights of accused.1486 

Juvenile justice rights in international law overlap and add to the extent of rights and 

protections generally owed to adults; thus the ICC provisions and rules need to be 

enhanced to address that need.  

 

In respect of rights of persons during investigation, juvenile rights overlap with the 

provisions of article 55 of the statute, but there are some juvenile provisions that 

need adding. Augmenting provisions that protect the child during any period of 

interrogation and or detention need importing into ICC provisions. First, a provision 

that arrest, detention or imprisonment of a child should be used as a last resort, and 

for the shortest period of time.1487 Second, a provision that a child is entitled to 

prompt access to legal or other appropriate assistance, and also the right to challenge 

the legality of their deprivation of liberty with a prompt decision in response.1488 

 
1482 CRC Committee General Comment No. 10 p 24. 
1483 CRC Committee General Comment No. 10 pp 4 and 12 to 24. 
1484 ICC Statute article 55. 
1485 ICC Statute article 66. 
1486 ICC Statute article 67. 
1487 CRC article 37(b). 
1488 CRC article 37(d). 
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Third, whilst ICC article 55 prohibits compulsion towards self-incrimination and 

coercion, torture or cruel, inhuman or degrading treatment, the CRC Committee 

warns about the susceptibility of children to less obvious forms of oppressive and 

coercive treatment, that may play on the child’s age and development, the length of 

interrogation, the child’s lack of understanding, and the child’s fear of unknown 

consequences; rules are needed to cover those concerns.1489  

 

In respect of guarantees of fair trial, ICC articles 66, presumption of innocence, and 

67(1), rights of accused, follow the fair trial guarantees of article 14 of the ICCPR; 

article 40.2 of the CRC does that too. There is however extra protection for children 

within child rights law and that needs to be assimilated into ICC provisions. First, 

CRC article 40.2(b)(ii) and (iii) require the child accused to have legal or other 

appropriate assistance provided to them, and children should have their parents or 

guardian with them during the hearing process.1490 The CRC Committee stresses the 

importance of the accused child understanding the charges against them, together 

with the implications, including sentence; legal assistance should therefore be 

provided free of charge, and the child given access to their parents or guardian.1491 

Second, rule 14.2 of the Beijing Rules advises that juvenile proceedings be 

conducted ‘in an atmosphere of understanding’ that allows the child accused to 

express themselves freely; the trial venue and process should therefore reflect 

that.1492 Third, the case against the accused should be determined without delay, so 

the time between the commission of the offence and the resolution of the case needs 

to be as short as possible.1493 That may of course be more difficult in a conflict 

situation where the alleged offence may come to light after the ending of the conflict 

or of hostilities; thus the time between charge and trial, in that case, should be as 

short as possible, allowing of course for the provision of sufficient time to prepare 

the accused’s case. Fourth, a child has rights to privacy under articles 40.2(b)(vii) 

and 16 of the CRC, and those apply from first contact with authorities over the 

charge.1494 

 
1489 CRC Committee General Comment No. 10 p 17. 
1490 CRC article 40.2(b)(ii) and (iii). 
1491 CRC Committee General Comment No. 10 p 14. 
1492 Beijing Rules rule 14.2. 
1493 CRC article 40.2(b)(iii); CRC Committee General Comment No. 10 pp 15 to 16. 
1494 CRC articles 40.2(b)(iii) and 16, and CRC Committee General Comment No. 10 p 16. 



 243 

  

There is then the issue of disposition. In accordance with CRC article 37.1, a person 

who was below 18 at the time of the offence should neither be sentenced to death nor 

to life imprisonment without possibility of release.1495 The Preparatory Committee’s 

final draft statute of 14 April 1998 proposed a maximum sentence of imprisonment 

of 20 years for a convicted person aged 18 years at the time of the commission of the 

crime.1496 The present article 77 provides for a maximum sentence of life 

imprisonment or a determinate sentence of 30 years, but no death penalty.1497 The 

delegates at the Rome Conference would thus be agreed that a child should neither 

face the death penalty nor a life sentence of imprisonment; a maximum sentence of 

20 years imprisonment would seem high however, in the light of CRC article 37(b) 

which states that imprisonment of a child should be used as a measure of last resort 

and for the shortest appropriate period of time.1498 Should therefore a convicted 

child, or person convicted of an ICL crime committed when not yet 18, face custody, 

and if so, for how long? 

 

In the two examples considered in chapter 4, of international courts or tribunals that 

were equipped to prosecute children, the SCSL statute was drafted to enable the 

prosecution of minors aged between 15 and 18 at the time of the alleged crime,1499 

and the ETSP enabled jurisdiction over minors between the ages of 12 and 18.1500 As 

explained in chapter 4, the SCSL did not have power to impose custody upon a 

juvenile offender,1501 and the ETSP did, as a last resort, and for the shortest possible 

time.1502 The CRC Committee advises, in a similar way to the principle operated by 

the ETSP, and as directed by the CRC, that deprivation of liberty should be a 

measure of last resort.1503  

 

 
1495 CRC article 37(a). 
1496 April 1998 Draft report p 119, draft article 75. 
1497 ICC Statute article 77 1. 
1498 CRC article 37(b). 
1499 SCSL Statute article 7.1. 
1500 TRCP section 45.1. 
1501 Article 19 SCSL Statute. 
1502 TRCP section 45.3. 
1503 CRC Committee General Comment No. 10 p 21. 
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The Beijing Rules advise in a rather fuller way.1504 Rule 17 of the rules advises that 

the level and type of disposition in the case of a child should be guided by a number 

of factors. First, the reaction to the offence should be in proportion to its 

circumstances and gravity and the circumstances and needs of the juvenile and the 

needs of society.1505 Second, restrictions on liberty of the juvenile should be kept to a 

minimum.1506 Third, deprivation of liberty should only be imposed in response to a 

serious act involving violence to another, or persistence in the commission of serious 

offences.1507 Fourth, the well-being of the juvenile should be the guiding factor in 

consideration of their case.1508 The position of the CRC Committee, together with 

the direction of the CRC, and the advice within the Beijing Rules is persuasive of a 

juvenile chamber that deals with international crimes having the power to impose 

custody; that disposition should however be a measure of last resort, and for the 

shortest appropriate period of time, using the factors set out in rule 17 of the Beijing 

Rules to determine that. I have come to that conclusion using the guidance of article 

38.1.c of the Statute of the International Court of Justice (ICJ),1509 and article 21 

1.(c) of the ICC Statute;1510 by use of general principles of law where the material 

convention does not supply as much guidance. 

 

The exact limit on disposition would need to be agreed as part of the new ICC 

Statute settlement, drawing on child law experts, as of course would be the case in 

respect of all the proposals. I will however suggest a level, as a basis for argument. 

Balancing international juvenile justice rules against the reality of atrocities of the 

type seen in the examples of the three situations in chapter 1, I would argue that that 

maximum sentence of custody available to an ICC juvenile chamber might be 5 

years. Such sentences should be able to be suspended on conditions. 

 

Otherwise, the court would be well equipped with non-custodial rehabilitative orders 

if it were to adopt the menu of non-custodial options contained within article 7.2 of 

the SCSL Statute, namely, ‘care guidance and supervision orders, community service 

 
1504 Beijing Rules rule 17.1(a) to (d). 
1505 Beijing Rules rule 17.1(a). 
1506 Beijing Rules rule 17.1(b). 
1507 Beijing Rules rule 17.1(c). 
1508 Beijing Rules rule 17.1(d). 
1509 IJJ Statute article 38.1.c. 
1510 ICC Statute article 21 1.(c). 



 245 

orders, counselling, foster care, correctional, educational and vocational training 

programmes, approved schools and, as appropriate, any programmes of disarmament 

demobilization and reintegration or programmes of child protection agencies’; this 

menu is replicated in similar terms in rule 18 of the Beijing Rules.1511 Any 

disposition made in respect of persons to come before the juvenile chamber needs to 

reflect both CRC article 40.1 and 39, in particular, the need to promote the person’s 

reintegration into society. Options for redress under the UN Basic Principles 2006 

would need to be available to a juvenile chamber in order the facilitate reparations in 

the widest possible way. 

 

I suggested in part 1 above, that an ICC juvenile chamber might address the mixed 

factors of victimhood, gravity of violation, capacity and culpability, nature and 

degree of injury and loss, to be weighed in the balance within an accounting process 

of sufficient resource and flexibility to fully and adequately address the very 

particular situation of the perpetrator CPH. Derluyn et al sum up the situation of 

CPHs who commit atrocities by the following description: ‘vulnerable offenders’, 

perpetrators of ‘heinous crimes by having killed, tortured and maimed during their 

period as [CPHs]’, who ‘psychological approaches teach us … also possess a degree 

of agency, albeit possibly lower than adults, [who] can be held accountable for their 

acts commensurate to their active involvement’.1512  

 

I propose addressing the situation with a hearing process within the proposed 

juvenile chamber of four stages, the first a capacity stage, the second a fact finding 

stage, the third a criminal responsibility stage, and the fourth, a disposition and 

redress stage. The children hearing would take place before three judges, 

experienced in juvenile justice, to mirror the number who sit in the ICC Trial 

Chamber. Each accused would be represented by counsel chosen from a special 

group, experienced in juvenile justice, within the ICC List of Counsel. The court 

should be inquisitorial, in order to maintain an atmosphere of understanding, in 

 
1511 Article 7 2. of the SCSL Statute; see also Beijing Rules rule 18: ‘A large variety of disposition 
measures shall be made available to the competent authority … Care, guidance and supervision orders 
… Probation … Community service orders … Financial penalties, compensation and restitution … 
Intermediate treatment and other treatment orders … Orders to participate in group counselling and 
similar activities … Orders concerning foster care, living communities or other educational settings 
… other relevant orders’. 
1512 Derluyn et al p 8 of 13. 
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which the accused can participate and express themselves freely,1513 and, consistent 

with CRC article 40.1, may be treated in a manner that promotes the child’s dignity 

and worth, taking into account their age. An inquisitorial system would allow the 

panel of judges to lead, control and direct the questioning of witnesses, which, it is 

suggested, would be a more effective way of establishing facts. The court would be 

assisted by being assigned both a psychologist and a court welfare officer, both of 

whom would be involved in the process of the particular trial hearing before the 

court. Parents or guardians of accused, and of all minors involved as witnesses or 

victims, should be present during proceedings. 

 

In stage 1, the capacity hearing, the accused would be assessed on their capacity for 

criminal responsibility at the time of the alleged offence. McDiarmid’s five factor 

test for capacity, sufficient to support criminal responsibility, may be used to 

consider, in turn, volition or genuine choice, understanding right from wrong, 

causation or appreciation of risk of harm, an understanding of criminality, and 

rationality / ability to explain behaviour.1514 As suggested above in connection with 

consideration of capacity at case selection stage, the test applied should show due 

regard to the principles of developmental theory, as described and cited in chapter 3, 

in both its drafting and application, and material expertise should be available at 

court in order to advise the sitting judges. In that connection, the court should be 

provided, prior to the hearing, with reports from the court psychologist and the court 

welfare officer, and material medical reports and any recorded history of the 

accused. At this stage of the process, the court would need to carry out an enquiry 

into the accused’s capacity, which may involve taking evidence on the issue, from 

the accused, and from any material expert or lay witnesses. Once the decision on 

capacity is made by the court, then the process may move on to the second stage. 

 

Stage 2 is a forum for finding facts. A procedure for the ‘trial of the facts’ is used in 

cases in England and Wales where a defendant is unfit to plead. In that case, the trial 

of the facts takes place before a jury,1515 who must determine whether the accused 

 
1513 See above, Beijing Rules rule 14. 
1514 McDiarmid pp 70 to 77. 
1515 Section 4A of the Criminal Procedure (Insanity) Act 1964. 
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‘did the act or made the omission charged against him as the offence’.1516 If the 

accused is found at stage 1 not to have capacity in connection with the offence 

alleged, they will become an ordinary witness in the enquiry, and no longer be a 

defendant in the case. The aim of the hearing then will be to gather sufficient 

evidence of the event in question to enable redress to be assessed and distributed to 

material victims; those may include the former accused. If the accused is found to 

have capacity in connection with the offence charged, then they will remain as 

accused, and the hearing needs to proceed with the aim of gathering sufficient 

evidence for the court to making a finding as to whether the accused did the act 

alleged, and to make findings as to its circumstances. The hearing may take the 

course of a juvenile criminal trial, but one which is judge led, and inquisitorial; it 

would very much resemble the style and format of a coroner’s inquest, with the 

combined informality of that and a juvenile hearing. Proof of facts would need to be 

to the criminal standard, in line with international fair trial standards,1517 save where 

the former accused is found not to have capacity, in which case the court could 

decide to lessen that standard. Once a finding on the facts is made, that should be 

recorded in writing, and the case would then move to the next stage. 

 

Stage 3 will depend upon the outcomes of stage 1 and stage 2. In the event that the 

accused is found not to have the required capacity in stage 1, or found not to have 

done the act in question in stage 2, stage 3 will not take place. If, however a 

competent accused is found to have done the act in question, and thus to be causally 

responsible, then the court will need to make a finding on the accused’s culpability, 

and thus individual criminal responsibility, for the international crime with which 

they are charged. This hearing should concentrate on the accused, using the facts 

found at stage 2. The accused would have the opportunity to give evidence or further 

evidence, and call witnesses or further witnesses, either of fact, or expertise. At issue 

would be the accused’s state of mind at the time of the act, and whether they 

possessed the requisite mens rea of the particular offence charged. Also at issue 

would be any defences raised by the accused, notably the defence of duress. At the 

end of the stage, the court would make a determination as to whether the accused 

 
1516 Blackstone p 1930 para D12.10. 
1517 Beijing Rules rule 7 and Commentary. 
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was individually criminally responsible for the offence charged. If the court finds 

that they were, the case moves on to the disposition and redress stage, if the court 

finds that they were not, the case moves on simply to the redress stage. 

 

In the event that stage 4 becomes a disposition hearing, the court will need to be 

furnished with a report from the court welfare officer, in the form of a social enquiry 

report, and any further reports, be they psychological, psychiatric, otherwise 

medical, or otherwise material, submitted by the accused, or required by the court. 

The hearing would follow the normal course of a disposal hearing, and would 

include mitigation by the accused’s counsel. It would conclude with a decision as to 

disposition for the accused. Whether or not stage 4 is a disposition hearing, it will be 

a hearing to assess redress for victims connected with the facts of the incident on 

which the charge was based.  

 

Victims would be able to participate in stages 2 to 4 as of right, following 

application and registration as parties to the case, if shown to have an interest in the 

case, and would be able to participate in stage 1 with the court’s leave. Such persons 

may be potential witnesses in the case in any event, and thus would be present at the 

hearing for the finding of facts in any case. Their presence would be most important 

at stage 4, the redress part of which would do a similar job to the ICC’s reparations 

hearings. The redress hearing would be the venue at which victims could pursue their 

claims for redress before the court. The court would carry out an enquiry as to 

entitlement to redress, the nature of such redress, and the quantification of it if 

needed. Article 75 of the statute provides for redress through reparations, including 

restitution, compensation and rehabilitation; accordingly, the juvenile chamber 

would need to be able to award a wide range of redress as represented in the UN 

Basic Principles 2006, parts VII to X.1518 

 

In the context of this combination of stages of hearings, there are two classes of 

people who will begin as accused, who will not be found to have individual criminal 

liability, but in respect of whom the examination of facts may show them to have 

been causally connected to harms done and victims affected. Those may be children 

 
1518 UN Basic Principles pp 6-9. 
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who are found not to have possessed capacity, and will be persons who are found not 

to have been criminally responsible by reason of duress. These people will come to 

the stage 4 hearing for consideration of redress and reparation for their victimhood, 

and consequent present condition. The court will be able to award redress i/a from 

within the options available within the UN Basic Principles 2006. Rehabilitative 

opportunities should be foremost in the court’s considerations for making such 

awards, for it is important that such persons receive redress and assistance to 

reintegrate, but not be seen to profit from their situation. The rehabilitative 

opportunities must not of course be punishment in disguise. 

 

Generally, the current rules governing participation of victims and application for 

reparations remain suitable for the involvement of victims in the context of a 

juvenile chamber, with the need for small amendments. Particular rules would need 

more major changes. First, there would be a need to amend rule 91 of the ICCRPE to 

allow full participation of victims as parties, which would include the ability to ask 

questions without prior leave. Second, the definition of victim under rule 85(a) of the 

rules of procedure and evidence would need to change, with the substitution of the 

restriction, ‘persons who have suffered harm as a result of the commission of any 

crime within the jurisdiction of the Court’, with the phrase ‘persons who have 

suffered harm as a result of things done or omitted to be done in circumstances 

connected with a situation or case which comes before the Court’. 

 

Rulings and orders of the juvenile chambers would need to be subject to appeal, as 

decisions of the Trial and Pre-trial chambers are in Part 8 of the statute, and Part 8 

would need to be amended accordingly. 

 

This is a model, built as closely as possible to the present ICC Statute and rules of 

procedure and evidence. As a model it may be subject to critique and to change but it 

represents a means by which the acceptance of jurisdiction over child perpetrators 

could be realised.  
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Conclusion 

 

I have, in this chapter, proposed a set of arrangements that would need to be effected, 

to allow the introduction of a juvenile process into the ICC. I have, to the extent 

possible, sought to maintain the provisions of the present statute and rules of 

evidence and procedure, and proposed amendments. If the ICC needs to change, that 

change realistically needs to occur on the basis of what exists now.  

 

The changes that I have proposed above, have at their heart, the recognition of the 

very unusual and particular position of the child who participates in hostilities. That 

person starts as a victim, and then may make victims of others. They hold a special 

position in international law, and their presence in an armed force or group is 

evidence that the protection owed to them under that special position has not been 

forthcoming. The process of assessment of capacity and culpability, proposed above, 

seeks to accommodate the CPH’s very nuanced position.  

 

The proposals also recognise that situations in which the commission of atrocities 

occur, are akin to the examples contained in chapter 1, namely those of Uganda, 

Sierra Leone, and Syria. Such places host lengthy episodes of horror, brutality and 

atrocity, but at some point they need to return to peace and reconciliation. 

Responsibility needs to be marked and accounted for, redress needs to be had, and 

reconciliation needs to take place. Nothing will ever be the same after an intra-State 

war; but revenge must be avoided and forgiveness given voluntarily, if sometimes 

sparingly. Accountability and reparation are, it is submitted, key to a transitional 

process of restoration. 

 

If international crimes of children are to come before the ICC, they need to be 

admissible, and addressed properly and fairly by the court, or a domestic court under 

the principle of complementarity. Thus, I have proposed amendment to the court’s 

approach to, and rules relating to, admissibility. 
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In the context of CPHs, and the circumstances in which they exist, a change to the 

defence of duress that operates before the ICC is central to these proposals. Such 

changes, I submit, are only the application of reality to the present rules within ICL. 

 

Finally, I have given an answer to the question that was not answered at Rome; I 

have suggested an age of criminal responsibility, and a process through which it may 

be applied. 

 

 

 

 

_______________ 
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Conclusion 
 

The central question of my thesis is what should be done when children, who are 

victims of unlawful recruitment and use, create other victims by their own actions of 

atrocity? 

 

The problem lies on the one hand in seeking to hold to account someone young, and 

unformed, who has had to exist within a world where morals are turned on their 

head, and they have perpetrated unspeakable crimes whilst within it. On the other 

hand, the child’s victim has suffered, probably terribly, and they, or their surviving 

partner and dependants are owed redress for a wrong which they did not deserve and 

have lost thereby. An adequate response to this situation needs to address the 

responsibility of the child perpetrator, if they have sufficient capacity, the needs and 

deserts of the child’s victim, and the victimhood of the child perpetrator too. It is a 

difficult balancing act, but it should be done. Law, especially international law, 

should not seek to avoid such difficult issues, because those difficult issues are the 

reason it is there.  

 

My objective in this thesis was to address the question in a realistic way. I have 

sought to understand the problem, firstly by laying out the context, i/a with the help 

of the three examples in chapter 1, and secondly by using developmental theory to 

provide a means of realistically understanding the extent of children’s agency and 

capacity at stages of their childhood. I then turned to ICL as the means most suited to 

holding those accused of international crimes to account, and providing victims with 

redress. In order to use ICL there is a lot to do to refashion it, firstly to accommodate 

persons who are considered lesser players in conflicts and hostilities as children are, 

and secondly to accommodate children. I have worked through the necessary 

changes, starting with the amendment of article 26 of the ICC Statute. My decision 

to provide a model for a juvenile process for the ICC was made, principally to show 

that addressing the international crimes of children is possible. Of course, the model 

can be objected to and amended. That is what it is there for. 
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Presently there is an unaddressed problem, whereby children who participate in 

hostilities commit atrocities and cannot be guaranteed to be held to account in 

international law, as the ICC has no jurisdiction and national courts do not have to 

prosecute. If they do, the ICC has no control over the way that that is done, and the 

ICC should not be the reason for defective trial processes and unlawful sentences 

being imposed upon children. I have sought to address the problem. 

 

A limitation of the thesis is the fact that it is library based rather than an empirical 

study. If the opportunity for field research arises, I would extend the scope of the 

research accordingly. 

 

By the by, some of the proposals I have made in chapter 6 may have the effect of 

improving the operation of the ICC in respect of its jurisdiction over adult accused. 

An ICC with expanded rules of admissibility and control over States’ investigations 

and prosecutions would, I submit be a more valuable instrument in the challenge to 

impunity. That however might be the subject for further research. 
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