
International Journal of Law and Psychiatry 94 (2024) 101981

Available online 20 March 2024
0160-2527/© 2024 The Authors. Published by Elsevier Ltd. This is an open access article under the CC BY license (http://creativecommons.org/licenses/by/4.0/).

‘I was going into it blind’: Nearest Relatives, legal literacy, and the Mental 
Health Act 1983 

Judy Laing a,*, Jeremy Dixon b, Kevin Stone c 

a University of Bristol Law School, Bristol BS7 1RJ, UK 
b Department of Social and Policy Sciences, University of Bath, Bath BA2 7AY, UK 
c Centre for Lifelong Learning, University of Warwick, Coventry CV4 7AL, UK   

A R T I C L E  I N F O   

Keywords: 
Mental Health Act 
Nearest Relative 
Legal literacy 
Human rights 
Reform 

A B S T R A C T   

Eligible relatives are given rights and powers in the compulsory treatment of people with mental health problems 
in several international jurisdictions, including within England and Wales. However, little attention has been 
given to whether relatives feel legally literate or competent to fulfil such roles. This article examines this issue 
through focussing on the experiences of Nearest Relatives, who are given rights and powers during Mental Health 
Act 1983 (MHA) assessments for compulsory admission in England and Wales. Interviews with nineteen Nearest 
Relatives in England were conducted and were thematically analysed. Three themes were identified. First, NRs 
spoke about their awareness and knowledge of the role. They predominantly reported negative experiences in 
which they received no or little information. They also reported that professionals assumed they possessed legal 
knowledge, and their legal knowledge was largely self-taught. Secondly, NRs reported uncertainty about their 
own rights and powers, noting the role lacked status or informational or emotional support. Third, NRs high-
lighted areas for legal reform, stating that the NR role was important, but required specialist support systems for 
NRs. The findings of this study indicate greater attention needs to be given by law and policy makers to support 
relatives’ understanding of their rights and powers under the MHA, if the NR role is to be effective in helping to 
safeguard patient rights under the European Convention on Human Rights. These include the right in Article 5 
not to be arbitrarily deprived of one’s liberty and the right to a private and family life in Article 8. Legislators also 
need to take account of these factors when considering proposals to reform mental health law in England and 
Wales.   

1. Introduction 

Relatives are afforded a range of rights and powers under mental 
health law in several jurisdictions including China, France, Greece, 
England, Malaysia, Northern Ireland, Thailand, and Wales (Saya et al., 
2019). The rights of patients who are being assessed or detained under 
mental health law are often dependent on such individuals under-
standing and enforcing the law correctly. Whilst previous research has 
focussed on the legal literacy of professionals (Preston Shoot & 
McKimm, 2013; Ståhl et al., 2021; Willis et al., 2022), much less 
attention has been given to the legal literacy of relatives involved in the 
MHA compulsory admission process. 

1.1. Legal literacy 

The term legal literacy has been used to refer to ‘competence in legal 
discourse’ (Boyd White, 1983). It was originally used to highlight the 
need for lawyers to be educated in the language of law. It was argued 
that this would enable them to understand the body of law, including 
how to frame legal arguments, and to read legal texts, such as judgments 
and legislation (Zariski, 2014: Chapter 2). Boyd White (1983) argued 
that legal literacy should be viewed as sitting on a ‘spectrum’. In his 
view, formal education of legal professionals sits at one end of the 
spectrum whilst the ability of lay people to recognise legal terms and 
phrases from the ‘world of Law’ sits at the other. He suggested that lay 
people need a degree of legal literacy to engage with the ‘world of Law’ 
and participate in modern society. Professional groups, including health 
and social care practitioners, arguably sit in the middle of this spectrum 
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as they are required to, ‘connect legal rules with the professional pri-
orities and objectives of ethical practice’ (Braye & Preston Shoot, 2016: 
2). Further education may enable all groups to build on legal literacy 
and to develop ‘legal capability’ (Zariski, 2014; Chapter 1; Winter-
steiger, 2015). This extends beyond a knowledge of the law and involves 
using legal concepts with confidence and determination (Jones, 2009; 
Public Legal Education Network, 2013; 1). Such capability is dependent 
on continuous education; access to legal guidance; and reflective spaces 
to engage with the law and keep up to date with changes and de-
velopments (Braye & Preston Shoot, 2016). 

The purpose of this article is to examine the views of ‘Nearest Rela-
tives’ (NR) in England and Wales about their legal literacy i.e., their 
understanding and ability to use mental health law. 

1.2. The Nearest Relative role in England and Wales 

The Mental Health Act 1983 (as amended by the Mental Health Act 
2007) allows for patients with a ‘mental disorder’ to be compulsorily 
detained for assessment or treatment where specific conditions are met. 
Applications under the MHA can be made by an Approved Mental Health 
Professional (AMHP) (usually a social worker) or the patient’s NR, 
supported by the necessary medical recommendations. NRs can make an 
application for assessment, treatment, or guardianship of the patient 
under s.11(1) MHA, although this rarely happens in practice due to the 
AMHP’s power to apply for admission. The NHS does not collect data on 
the number of NR applications under the MHA (NHS Digital, 2024), 
though some anecdotal evidence from AMHPs suggest they are infre-
quent (The Masked AMHP, 2013). 

The NR is not selected by the patient but is identified by an AMHP 
from a fixed hierarchical list in section 26 of the MHA. The MHA Code of 
Practice provides further guidance to AMHPs in England (Department of 
Health, 2015) and Wales (Welsh Government, 2016) on the process of 
identifying the NR. NRs also have the power to ask a local authority to 
request an AMHP to consider the patient’s case with a view to making an 
application for their admission to hospital. If no application is made by 
the AMHP, the NR can expect the rationale to be sent to them in writing 
(section 13(4) MHA). Where the AMHP is deciding about MHA deten-
tion, they should have regard to the NR’s wishes and views in reaching a 
decision (s.136(1 A) b, MHA) Department of Health, 2015; Welsh 
Government, 2016)) in so far as is practicable. 

Relatives have been involved in the compulsory admission process in 
this way since the recommendations of the Royal Commission on the 
Law relating to Mental illness and Mental Deficiency in 1957 (1957). 
The Royal Commission noted that relatives are often the first to identify 
symptoms and recognise the need for mental health services and sup-
port. The resulting Mental Health Act 1959 (the 1983 MHA’s prede-
cessor) placed the NR role on a statutory footing (Laing, Dixon, Stone, & 
Wilkinson-Tough, 2018: 38). The NR is viewed as a counterbalance to 
the power of mental health professionals in the compulsory admission 
process (Laing et al., 2018). In this way, the NR can operate as a safe-
guard for patients (Spencer-Lane, 2011), which is important in the 
context of protecting the person’s right to liberty under Article 5 of the 
European Convention on Human Rights (ECHR) (TMM v London Borough 
of Hackney, 2011 CX v A Local Authority [2011]). JT v UK [2000] 
involved a challenge by a NR in the European Court of Human Rights. 
The case reinforced the need to respect the patient’s right to a private 
and family life under Article 8 of the ECHR by giving them a power to 
object to a certain person acting as their NR. This is recognised in section 
29 of the MHA where the patient can apply to the County Court to 
displace their NR in certain circumstances. The introduction of the 
Human Rights Act in 1998, which brought the rights and freedoms in the 
ECHR directly into domestic law in the UK, has been influential in 
developing this area of mental health law. 

Whilst the NR role can be an important safeguard, several problems 
about NRs’ legal literacy are evident from the research literature. 
Qualitative research has found that NRs took on the role due to a sense of 

duty but felt emotionally conflicted when needing to make decisions 
about the detention of their relative (Dixon, Stone, & Laing, 2022). It has 
also shown that many NRs experienced problems understanding the 
role, even where it was explained to them in several formats (Rapaport, 
2004, 2012). This may be due to the complexity of the materials, with 
NRs in Stroud et al.’s (2013) study complaining that information given 
to them was jargonistic. NRs have also described being ‘treated with 
contempt, rather than [with] the respect normally associated with a 
legal role’ and have reported that they have been excluded from care 
decisions (Rapaport, 2004, p. 390). 

Problems with the NR role have also been highlighted within a recent 
Independent Review of the MHA in England and Wales (2018), the 
government’s proposals in a Reforming the Mental Health Act White 
Paper (Department of Health and Social Care, 2021) and the subsequent 
Draft Mental Health Bill (DHSC, 2022). Stakeholders consulted as part of 
the Independent Review were of the view that the existing model of 
family and carer involvement was outdated and insufficient. In addition, 
the review’s sub-group on family and carer involvement recommended 
that the NR role be replaced by a new Nominated Person role (NP). It 
was proposed that this person could be a relative or non-relative chosen 
by the patient and that they should have more extensive powers to 
advocate for the patient during the compulsory detention process. This 
proposal was accepted by Government and featured in the White Paper 
and the Draft Mental Health Bill. However, ongoing education has been 
seen as being key to the effectiveness of the role, with the White Paper 
noting that NPs need to be provided with clear and detailed guidance on 
their powers (2021: 50). 

2. Study design and methodology 

This study is based on qualitative data from nineteen semi-structured 
interviews with NRs across four LAs in England carried out in 2018–19 
by Author 3. Participants were recruited by AMHP gatekeepers, as it was 
possible that not all NRs would have been aware they held the role. 
These gatekeepers passed on an information sheet which explained the 
risks and benefits of taking part and asked potential participants to 
contact Author 3 if they wished to take part. 

Participants were included in the study if they had been identified as 
a NR by an AMHP gatekeeper in the preceding six months. This time 
scale was adopted to aid accurate recall of experiences. Twelve women 
and seven men were sampled, with ages ranging from 34 to 72years old. 
Eighty percent self-identified as being from a White UK background, and 
20% from black and minority ethnic groups. Nine of the NRs lived with 
the person and 10 did not. None of the NRs in the study said they had 
acted as an applicant for admission under the MHA. 

Interviews were conducted at a place selected by the NR. A semi- 
structured interview schedule was used. Questions focussed on what 
had led to participants’ relatives being detained under the MHA and 
whether NRs were aware of any concerns about the person’s mental 
health before the MHA assessment took place. They were also asked 
whether they remembered being contacted by the person carrying out 
the MHA assessment and how they felt about being identified as NR. 
Participants were asked about their knowledge and understanding of the 
MHA and their role within it, whether they felt able to challenge pro-
fessionals and what their relationship was like with the person who had 
been assessed. They were also asked their views on the current law and 
whether they felt any changes were needed. 

Interviews were audio recorded and professionally transcribed. 
Transcripts were coded using thematic analysis. The research team 
adopted a ‘contextualist’ position towards the data (Braun & Clarke, 
2006), which held that whilst participants’ social context influenced the 
way they interpreted the world, they retained agency to comment on 
their ‘reality.’ Coding was agreed through team consensus. Three tran-
scripts were coded by each author to develop an initial coding frame. 
Transcripts were then rotated between the authors and further codes not 
included within the original frame were identified. All codes were then 
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discussed before a final coding frame was agreed. Transcripts were 
distributed equally amongst the authors for final recoding, and there 
was a further cross-check of transcripts before the final thematic analysis 
took place. Coded materials were collated into Word documents for each 
code. These codes were then collated into themes by the research team, 
with illustrative extracts from the interviews selected by authors and 
subsequently reviewed by all authors. 

2.1. Ethics 

Ethical approval was gained through the University of the West of 
England ethics committee, as well as from each Local Authority site. All 
participants gave written informed consent. As the interview contained 
potentially distressing questions, participants were de-briefed at the end 
of the session and given information about local support services. No 
remuneration was given for taking part. 

3. Main findings 

Two overarching themes were generated from our findings. First, 
participants focussed on the emotional impact of the NR role. Second, 
participants focussed on the difficulties experienced in understanding 
and using the law. We have focussed on the emotional impact of the NR 
role in a previous paper (Dixon et al., 2022). In this paper we focus on 
participants’ experiences of understanding and using the law and we 
identified three sub-themes related to (1) awareness and knowledge of 
the NR role; (2) experiences of fulfilling the NR role; and (3) views on 
legal reform of the role. 

3.1. Awareness and knowledge of the NR role within the MHA 

The MHA mandates AMHPs to inform NRs of their role and rights to 
discharge the patient, in cases when an admission for assessment under 
section 2 of the MHA is being made (section 11(3) MHA). The MHA Code 
of Practice says that the AMHP ‘must take such steps as are practicable to 
inform the nearest relative’ of the application for admission under sec-
tion 2 (2015: 123). AMHPs are also duty bound to consult with the NR 
‘before making an application for admission under section 3’ for treat-
ment or for guardianship section 7 of the MHA (section 11(4) MHA; 
2015: 123). The Code of Practice in England notes that ‘consulting and 
notifying the nearest relative is a significant safeguard for patients’ 
(2015: 123). Despite this clear advice to professionals in the Code of 
Practice, there was a division between NRs in our research with some 
recounting receiving no or poor information about the NR role and 
others describing more positive experiences. 

3.2. Negative experiences of being informed about the NR role 

Negative experiences of being informed about the NR role were 
dominant within NR accounts. None of the NRs in the study reported 
they had acted as an applicant for MHA admission, and several NRs said 
they had not been made aware of the role when their relative was being 
admitted to hospital under the MHA following an application by the 
AMHP. Participant 1 stated that a discussion of the NR role “didn’t come 
up” in her interactions with the AMHP. Many NRs only become aware of 
the role after their relative had been detained. For example, when asked 
whether they remembered when they had first heard of the NR role, 
Participant 3 said: 

“I don’t remember hearing it, I just … probably the first time I saw it was 
when I received the letter stating that I was the nearest relative and where 
my mum was and how long the section was in place for”. 

Other participants said they recalled being asked to be a NR, but they 
had not understood what this meant, what rights and powers they had, 
or how they were expected to interact with professionals involved 

within the assessment and detention process. For example, Participant 
10 said: “To be fair when I first got told I was the nearest relative…I didn’t 
have a clue what it meant really”. Similarly, Participant 4 recalled only a 
very brief encounter with the AMHP during the assessment with very 
little mention of NR rights: “It was brief. It was about five minutes if that… 
He did tell us what would be happening to her, the logistics of it all, but not 
really our rights. We feel as though we have no rights because she’s over 18.” 

These sorts of experiences were shared by other interviewees who 
commented they did not “really understand the nitty gritty” (Participant 
3), or that explanations of the NR role “went over my head a little bit” 
(Participant 7). This was illustrated in some cases by participants un-
derstanding some of the NR’s legal rights but being unclear about others. 
For example: 

“So, I understand that- If I felt that [my son] didn’t need to be sectioned 
that my voice has more weight, so I could request that [my son] is released 
from his section. ……What else do I understand by it? I don’t know.” 
(Participant 17). 

Commonly, NRs felt that AMHPs and other professionals assumed 
they already possessed the required legal knowledge for the role. For 
example, Participant 18 stated: “Nothing was explained really, was it? I 
think the assumption is that we know much more than we did”. Similarly, 
Participant 1 said: 

“I felt with the whole process, everybody knows what they’re doing, but 
they actually don’t tell you. It’s a bit like they do the job, they all know, 
but forget to tell you really …. And it was only till later when she told me 
the implications of it and then later when we went to see him and he 
wasn’t sectioned she [AMHP] said then, you could have appealed…And 
she said, you could have appealed, but if you didn’t know, it was only then 
that I would know what to do, how, if, whatever. And she only rang me 
because I was the nearest relative and she assumed I knew. I didn’t 
know”. 

Several participants in our study were of the view that their knowl-
edge of the NR role was essentially self-directed and taught. For 
example, Participant 11 said: 

“No, to be fair, anything I know about nearest relative I have sort of 
researched myself over the years…no-one has ever sat down and 
explained to me exactly what the nearest relative’s role is”. 

Similarly, Participant 7 said they only understood the legalities of the 
process because they had “done a little bit of research” into it, but there 
was a general lack of “written correspondence” about the role, which they 
would appreciate more of in future. This uncertainty was not necessarily 
alleviated by experience. 

3.2.1. Positive experiences of receiving information about the MHA role 
Not all NRs in the study were critical of the information that had 

been provided to them. In exceptional cases, participants spoke posi-
tively about the information they had received from AMHPs and other 
professionals prior to their relative being admitted to hospital under the 
MHA. Participant 9 said that receiving a leaflet about the NR’s powers 
had resulted in them asking for their relative’s discharge from hospital, 
which is one of the key powers given to the NR. They said: 

“They gave me some leaflet about [the NR role]…And yes, you know, 
they say that …I could appeal. I could- And I did, actually. I did appeal”. 

In cases where NRs felt they had been informed about and guided 
through the process by the professionals involved, they commented 
more positively on their experience. For example, Participant 12 said: 

“…the whole process I felt that, you know, I’ve been kept abreast of what 
was going …so, yes, I felt that it was all pretty well explained. And sort of 
guided. You know? Guided through it…Rather than just sort of saying this 
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is happening and not having any kind of in-depth knowledge of the 
procedure”. 

3.2.2. Uncertainty about the MHA and NR rights and powers 
Due to receiving poor information, many participants commented on 

their general lack of awareness and knowledge about the MHA and how 
the process of ‘sectioning’ worked. For example, as Participant 17 
pointed out: 

“You don’t learn about the Mental Health Act in school. You don’t learn 
about what that means. You don’t really talk about human rights”. 

The NRs in our study often had no experience of encountering mental 
health services prior to their relative being assessed under the MHA. 
Whilst some NRs had conducted their own research into the NR role, a 
dominant theme amongst participants was uncertainty about their rights 
and powers. Participant 19 said: 

“I know that I have the right to always ask for him to be reassessed. And 
when he had come off the main section I think, again, do you know, I 
actually don’t know what my rights are so I don’t know if he was in 
hospital whether I could insist on him being discharged if he was no longer 
under section. I don’t know”. 

In making this statement Participant 19 showed some awareness of 
their right to request an MHA assessment under section 13(4), although 
they expressed uncertainty about their powers to order the discharge of 
a patient from section 2, 3 or a community treatment order under section 
23(2). Similar uncertainties were also reflected by Participant 5 who 
expressed hesitancy about the nature of their right to object to the 
application for admission: 

And I remember that and it was that basically, she [AMHP] said, look you 
can … not that I could object, but that I could … I got the sense … I can’t 
remember the exact words, I got the sense I could almost stop it if I wanted 
to, but I don’t think that’s realistic. I think … I don’t think that was true 
(emphasis added). 

This statement in bold shows a lack of awareness about their right to 
be consulted and to object to an admission under section 3, which is 
given to the NR under section 11(4) of the MHA. There were also some 
misconceptions from other participants about the basic functions of the 
NR. Participant 2 described it solely in terms of being ‘the point of contact 
really for the mental health team and the medical team’. Participant 11 also 
misunderstood the role conflating it with having a power of attorney 
under the Mental Capacity Act 2005. Similarly, other participants did 
not seem to understand the difference between the NR and next of kin. 

3.3. Experiences of fulfilling legal aspects of the NR role 

A dominant view amongst participants was that the NR role lacked 
status. Several participants felt their views were not valued or consid-
ered and they regarded the consultation by professionals as a tick-box 
exercise. For example, Participant 10 said, “I really do not think there’s 
a lot of respect for it [the role]”. NRs in the study commonly spoke of 
feeling ignored by mental health professionals. Participant 6 stated that 
their role as NR was minimised within care planning meetings and said: 

“…you’re kind of railroaded along with whatever is being said and you 
don’t really feel that you have an opportunity to speak. Although, you 
know, you’re introduced as the mum, the nearest relative or whatever… 
there’s an awful lot of arrogance in psychiatry. An awful lot of that. But 
there’s nothing you can say, nothing you can do. This is the path. This is 
the course of action. That is going to happen”. 

A few study participants alluded in the interviews to concepts akin to 
the notion of legal capability, in that they sought to advocate for their 
rights, with the aim of furthering their own empowerment. For instance, 

Participant 11 mentioned they had learnt to, “sort of bang on about my 
own rights”. Conversely, other participants felt unable to assert their 
legal capability, with Participant 6 saying, “[I] don’t know if I’m really 
strong enough to help him”. 

In parallel to indicating that the NR role lacked status, NRs in our 
study also noted a lack of support for those acting as NRs. Participant 1 
said “the whole experience was not very pleasant really…. and [there has 
been] no support”. Similarly, Participant 17 said, “If I’m honest I felt the 
support has been a bit hit and miss”. In making these claims, NRs high-
lighted their dual role, both as individuals providing a legal safeguard 
and as family members who were distressed by the experience of 
detention. Because of this, some participants felt that the role could only 
be exercised effectively if emotional support was provided to NRs. For 
example, Participant 19 said: 

‘…Because I suppose with my job and my role and everything I’m 
comfortable dealing with authority, and I won’t be cowed by it or bullied. 
But I can see that a lot of people would be…If they’re not used to dealing 
with authority, they need to be encouraged that they have the right to 
question. They have the right to go and demand that somebody talks to 
them and that they have the right to be involved’. 

This participant also recounted one positive experience of receiving 
emotional support. These accounts were exceptional but indicated the 
type of support valued by some: 

“…she [the AMHP] at least tried to talk to me about him whereas before 
people have just told me the legal bits……They haven’t really bothered 
talking to me to understand what I felt about him and his mental state at 
that time…So this is why I thought she was really good compared to some 
of the other ones”. 

Notably, the AMHP in this example was praised for going beyond 
their duty to provide information and to provide emotional support 
which was deemed necessary by the NR to enable them to fulfil the role. 

3.4. Legal reform: views on changes to the NR role 

Despite concerns expressed by participants about their lack of legal 
knowledge, several NRs recognised the value of the NR role and their 
involvement in the compulsory admission process. Participants felt that 
NRs were an important source of information for professionals. For 
example, Participant 19 said: “I actually think that, by involving the family, 
it gives the person doing the assessing a rounder view of the whole situation”. 
They were also clear about the necessity and significance of the NR 
acting as an advocate for the person being assessed under the MHA. 
Participant 3 stated: 

“…the strength is probably that the person who’s ill has someone to speak 
up for them. So people aren’t sectioned needlessly or kept in hospital 
longer than they need to be”. 

Participants were asked what changes, if any, they felt should be 
made to the role. Their responses focussed on legal education which they 
felt was needed to fulfil the role effectively. Participants also felt that 
mental health services/professionals should take more time to explain 
the role to NRs, so the obligations and expectations are clearly set out 
from the start. For example, Participant 10 stated: 

“I mean my feeling is as soon as a child or adult gets admitted to mental 
health and you become the nearest relative, there should be an hour-long 
session with someone to sit down and explain to you exactly what your 
role is as that nearest relative. And you know, for them to actually give 
you, not photocopied little paragraphs and things like that, but actually 
you know everything to be written down. Your rights, the rights of your 
loved one, that you are actually nearest relative for. And you know, all 
these policies and procedures and what CPAs [Care Programme 
Approach] are and what all of these things mean. And how you, you 
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know, how you contact wherever they are and who you should be 
speaking to. Because none of that is laid down, none of that is set out”. 

In a similar vein, some participants suggested that a specific support 
role for NRs should be established. For example, Participant 4 said: 

“As a nearest relative I think you need- you need some guidance…Maybe 
there should be a mental health social worker like the- once you have a 
head injury, they have a head injury specialist nurse who actually saw us 
through the whole process and kept us involved”. 

Whilst NRs said they needed more specific information about the role 
from mental health services, several NR participants indicated that 
emotional support was also needed. Participant 1 stated: 

“I think they’ve got to realise that we’re laymen…they’ve got to realise 
that you’re dealing with very vulnerable people, like me, first time… I 
think they forget, they deal with it all the time…”. 

The use of the word ‘vulnerable’ was used to signal a difference 
between mental health workers as professionals and NRs as ‘vulnerable’ 
lay-people. In denoting NRs as potentially vulnerable, the participant 
highlights the need for both legal education and for emotional support. 

4. Discussion 

In line with previous research (see, Shaw, Nunns, Briscoe, Anderson, 
& Thompson Coon, 2018), our study found that NRs often have a poor 
level of understanding about the rights and powers that they hold, 
suggesting that the ‘positive safeguard potential’ of the role continues to 
be ‘seriously compromised’ (Rapaport, 2012: 30). Earlier research 
studies into the NR role emphasised the need for clear information to be 
given to both NRs (Pinfold et al., 2004) and professionals (Ridley & 
Cummings, 2009), so that NRs are informed of their rights and powers 
consistently, and our research suggests that serious problems remain. 

Studies exploring AMHP decision-making suggest that the perspec-
tives of family members carry a lot of weight when AMHPs are deciding 
whether a person should be detained (Abbott, 2022; Buckland, 2016). 
Research has also found that AMHPs view the NR role as an important 
safeguard, in that relatives were seen as being able to give a detailed 
history of the person assessed and had the potential to advocate on their 
behalf (Dixon, Wilkinson-Tough, Stone, & Laing, 2020). Nonetheless, 
many NRs in the study reported feeling they were not informed about 
the role or did not feel their input was actively sought or valued by 
professionals. As noted above, the MHA Code of Practice in England 
states that consulting and informing the NR helps to protect their Article 
5 right to liberty and is an important safeguard for patients (Department 
of Health, 2015, para. 14.62). The Code also identifies the need to bal-
ance consultation with the NR against the patient’s wishes, as to 
whether they wish the NR to be involved in their care (2015: para. 
14.61). Consequently, AMHPs must consider any potential detrimental 
effects to the patient’s health and wellbeing which may be caused by 
consultation. Previous research with AMHPs has identified that concerns 
about patient confidentiality can prevent consultations with NRs in 
some circumstances (Dixon et al., 2020; Rapaport, 2004). Nonetheless, 
most NRs in our sample reported receiving no, or very little information 
about the NR role. This makes it unlikely that the level of information 
they received can be explained by confidentiality concerns alone. 

A dominant finding from our research was that NRs received poor or 
limited information about their legal rights. These findings align with 
other research findings, in which the relatives of detained persons 
identified a need for greater clarity about their legal rights (Stuart et al., 
2020), and identified poor levels of information about such rights from 
services (Campbell, 2008; Stroud et al., 2013). A new finding from our 
research was a belief by NRs that AMHPs and other professionals falsely 
assumed a level of prior legal knowledge. Because of this, NRs often felt 
they had to do their own research about what the role entailed. These 
actions highlight a desire amongst some NRs to gain legal literacy. 

However, our research also indicated several misunderstandings 
amongst NRs about the legal rights and powers they and their relative 
had. These findings echo those of previous NR research (Rapaport, 
2004) and are unsurprising given the lack of access to legal education 
reported. Furthermore, the law has become more complex in recent 
years, with research noting that even professionals who are educated in 
the law struggle to understand the complex interface between the MHA 
and MCA for example (The Kings Fund, 2021). Our study found that 
family members also struggled to understand the way in which mental 
health law and mental capacity law interconnected. Whilst positive 
experiences of interactions with mental health professionals were rare, 
our findings align with previous research in showing that such experi-
ences have the capacity to improve relatives’ experiences of the NR role 
(Stuart et al., 2020). 

A dominant theme amongst participants was that the NR role lacked 
status and was not respected by mental health professionals. Such ex-
periences contrast with some AMHP accounts which commonly high-
light the value of the role (Dixon et al., 2020) but aligned with previous 
interviews with NR who felt similarly undervalued (Rapaport, 2004). 
Previous commentary has noted that whilst the NR role is intended to 
safeguard patient rights, it draws on questionable assumptions that NRs 
will have the skills to advocate on their relative’s behalf (Laing et al., 
2018). Our findings present a mixed picture in this regard, with some 
relatives giving accounts in which they felt able to assert their authority 
and ‘rights’ with professionals. However, this was not the case with all 
NRs in the study. Several NRs revealed they felt ill-equipped to challenge 
professional decision-making. These findings align with other research, 
which indicates that carers can feel unable to fulfil the advocacy func-
tions which they are given in law (Emmett, Poole, Bond, & Hughes, 
2014). NRs in our study commonly highlighted the emotional burden of 
caring. They highlighted that they often felt stressed, burdened, or 
angry; experiences which are commonly reported by mental health 
carers whose relatives have been admitted to hospital (Stuart et al., 
2020). Because of this, the quality of representation they felt able to give 
depended on both legal education and emotional support. This chal-
lenges the view of legal literacy and legal competency as being purely 
academic skills. 

The participants in our study highlighted the value of the NR role but 
reported that legal reforms were required. Specifically, they identified 
that the role should be explained in more detail and that professional 
support should be available to NRs. The findings indicate that proposed 
reforms to the MHA and changes to the model of family/carer involve-
ment via the Nominated Person (NP) in the Draft Mental Health Bill do 
not go far enough. Under the proposals, the NP would be expanded 
beyond family and given extended powers. These changes may, in some 
respects, better support patient autonomy under Article 8 by giving the 
patient a greater say in who supports and advocates for them. The 
proposals might also strengthen the opportunity for external scrutiny 
and challenge to the compulsory admission process. However, there is 
very little attention on training and support needs for NPs in the pro-
posals for reform. The Independent Review of the Mental Health Act 
(2018) had highlighted the need for greater support for NR and NPs: 

NPs should be given improved support, which could include courses 
provided by recovery colleges, support lines or online materials. 
(Recommendation 21; 199). 

The Review suggested this could be achieved through ‘courses pro-
vided by recovery colleges, support lines or online materials’ (2018; 88). 
Regrettably, however, this recommendation did not feature in the Draft 
Mental Health Bill, or in the subsequent Joint Committee on the Draft 
Mental Health Bill report in January 2022, which scrutinised the pro-
posals in the Bill (House of Commons & House of Lords, 2022). The Joint 
Committee welcomed the proposal to replace the NR with a NP to 
support patient choice and autonomy but was silent on the need for NP 
training and/or support. The Committee recognised some of the 
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practical concerns with the role identified by AMHPs in their evidence to 
the Committee, which included the bureaucratic process for appointing 
the NP. It urged the Government to work with relevant professional 
groups to strengthen the proposal and ensure the benefits would mate-
rialize (House of Commons & House of Lords, 2022: para. 270), though 
it failed to acknowledge what skills and support NP would need to 
enable them to effectively discharge their role. 

As the study suggests, NRs tend to fall into two camps based upon 
their experience; NRs who are familiar with the role and have already 
experienced the MHA process, and those where the MHA process and 
legal concept of a NR are unfamiliar. Additional support for legal liter-
acy for NR/NPs needs to accommodate these differing experiences. The 
question of the appropriate mechanisms and persons to provide this 
support is key. It will be important to avoid any potential conflict of 
interest. For example, the Independent Mental Health Advocate (IMHA) 
role in the MHA is designed to support the patient. If a dispute arose, it 
could create a conflict of interest between the nominee and the patient 
(Department of Health and Social Care, 2021, para. 269). Commis-
sioning dedicated NR/NP legal support from a mental health inpatient/ 
service user advocacy service may heighten those concerns further. This 
conflict already exists to an extent under the current provisions, given 
the AMHPs role in relation to both the patient and the NR to inform them 
of their rights at the point of detention (2015: paras. 4.29, 4.28, 14.64). 
However, it may be desirable to provide independent and impartial 
support for NR legal literacy, which could be undertaken by a citizen’s 
rights organisation or carer group, as they are not currently involved in 
any other aspect of the MHA functions. 

5. Conclusion 

The role of relatives appears to be central in several jurisdictions 
where people with mental health problems are compulsorily detained in 
hospital. This article is the first to explore relatives’ own views of legal 
literacy, through a focus on the NR role in England. Our interviews with 
19 NRs found three dominant themes. First, NRs were highly aware of 
their own (lack of) knowledge of the MHA and related laws and policies. 
NRs largely reported negative experiences in this regard, identifying 
that they had been given no or little information about the role, that 
professionals tended to assume they were already legally literate, and 
any knowledge of the law they had was largely self-taught. In excep-
tional cases, NRs gave examples of receiving good information and 
support about the role, which improved their experience of acting as NR. 
Secondly, NRs commonly reported uncertainties about the rights and 
powers they held, saying the NR role lacked status and that little 
informational or emotional support was available. Third, NRs spoke of 
the need for legal reform, identifying the importance of the role but also 
highlighting the need for better information and support systems to help 
them to exercise their powers effectively. 

If we want to recognise the important role and benefits of involving 
relatives/carers in the compulsory mental health process and continue 
to give them significant legal responsibility, we need to make sure this is 
adequately reflected in the law and policy in England and Wales. As 
Donnelly and Murray (2013) have suggested, we need a more sophisti-
cated legal framework and a more responsive State which recognises the 
inherent vulnerabilities in us all and provides more support for in-
dividuals and families, a point which was also made by several partici-
pants in the study. This needs to go beyond tokenism to provide 
meaningful tools and support. Perhaps it is time to consider reinforcing 
the duty to inform or consult in the MHA by imposing a further legal 
duty to explain and support the person acting as a NR, which would 
extend beyond the current law and guidance in the Codes in England and 
Wales. This would give greater recognition to the evolving nature of 
family and wider support networks in mental health law, in line with 
wider changes taking place on the international human rights stage since 
the advent of the United Nations Convention on the Rights of Persons 
with Disabilities (Donnelly & Murray, 2013). 

The findings of this study indicate that greater attention should be 
paid by legal and policy makers to the mechanisms for supporting the 
legal literacy of the NR. The authors suggest this could be achieved 
through mandating structures within the primary or secondary mental 
health legislation, as well providing targeted support and training ma-
terials. Without these provisions it is difficult to see how arguments for 
NR/NP powers being a true human rights safeguard can be made. 
Regrettably, the Draft Mental Health Bill has not been taken forward by 
the Government in the current parliamentary session as it was absent 
from the King’s Speech in November 2023 (Prime Minister’s Office, 
2023; Samuel, 2023). This indicates that mental health law reform is 
currently not high on the political agenda and the rights of vulnerable 
patients, and their relatives will continue to be compromised in the 
compulsory mental health admission process. 
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