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Summary

This study considers the competence of lawyers:in carrying out the work ot

1ntcrv16wmg their chents and thQ value of trammg and experience in acquiring chent

"H....«

interviewin g skills.
N_____________—"‘

Literature on 1{ 1 skﬂls 1s first surveyed to assist in understandmg the concept and

L

help decide on methodology Literature on client mterv1cw1ng and the educational

value of experience are reviewed to provide background to subsequent studies.
: €

The first study providcs an overall framework for solicitors’ work and monitors,

__ —

day perlod Chent 1nterv1ewmg 1S found to take up a larger proportlon of solicitors’
professmnal work than other categories noted, and observatlon proves to be a more

sound basis for studying detail than a questionnaire approach.

The second study assesses the competence of 27 new trainee solicitors at interviewing
clients through a detailed monitoring of their performance over thirteen tasks using
eighteen different techniques and providing thirteen heads of information. Their

performance exhibited many of the deficiencies recognised in the literature.

The trainees were then randomly allocated to three treatment groups. One group
received full training, one received training without audio-visual feedback of first
interviews and the third (control) received no training at all. They all then undertook

a second interview which was similarly assessed. Training was found 31gmficantly to

enhance performance over the spectrum of measurement, and/audio- visual fecdback) ]

especially enhanced behavioral aspects of performance.

In the final study, solicitors and trainees ranging widely in experience were video-

taped interviewing their clients and similarly assessed. Experience was not found to

have the expected effect of enhancing performance significantly except in some minor

respects, but it did increase the teeling of confidence in interviewing ability.

__-—u-_-"'ﬁ-_ﬂ-

In conclusion, suggestions are made for stronger linking of training with experience

in the production of new lawyers.
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CHAPTER ONE

TEACHING AND LEARNING LEGAL SKILLS

Introduction

Legal education is in a state of transition, it is moving away from a system based almost
entirely around the learning of caselaw towards a mixed approach combining the

teaching of legal skills together with the law to which they apply.1

The system of legal education in England and Wales has traditionally been based upon a
division 1nto three sections. An undergraduate degree 1n law was the usual pre-cursor to
Law Society or Bar exams followed by an "on the job" training through articles and
pupillage. The law degree was thought to provide a sound academic training in how to
think like a lawyer, the professional course and exams to introduce aspiring practitioners

to the more practical and procedural aspects of law and legal subject matter and the

articles/pupillage stage to teach the new practitioner how to practice.

The approach of the teaching was indirect. Through assimilating a large number of cases
and by going through an analysis of the law, the skills of case handling and statutory

interpretation were assumed to be inculcated at the University level. Largely dictated

] Law Society Green Papers on Legal Education 1988 Training Tomorrows
Solicitors, 1990; Lady Marre "A Time for Change: Report of the committee on
the Future of the Legal Profession”, General Council of the Bar and the Council
of the Law Society, 1988; Twining, W. "Taking Skills Seriously" in Gold, N.,
Mackie, K. and Twining, W. "Leamning Lawyers' Skills" Butterworths 1989. See
also Wilson, G 'English Legal Scholarship’ (1987) 50 MLR 8; Partington, M.
'Academic Lawyers and Legal Practice in Britain' (1988) 15 Jo. of Law and Soc.
374; McAuslan, P. 'The Coming Crisis in Legal Education' (1989) 16 Jo. of Law
and Soc. 310; Feldman, D. "The Nature of Legal Scholarship’ (1989) 52 MLR
498; Daintith, T. 'Legal Research and Legal Values' 1989 52 MLR 352




notes and heavy examinations would broaden the practical and procedural law learned at
the professional qualification stage and might also produce hard working routines and the
ability to withstand pressure over exams. The socialising aspects of on the job learning
and watching others would somehow produce the lawyers necessary for the future of the

protession.

External factors began to make changes in this picture. With the massive expansion of
the protession occurring over the mid to late 1980s it became necessary to attract more
non-law graduates.2 A smaller number of these had always come into the solicitor's side
of the profession, but they began to be more attractive to the larger firms (the main hirers
of trainees) during this period. The nature of law firms and the character of the practice
of law also began to ch::mge:..3 Firms became larger and a larger proportion of new
entrants were concentrated 1n the largest firms. Work 1n those firms became much more
specialised 1n order to take advantage of the economics of size. The amount of law
produced by trial courts and tribunals, appellate courts and coming off the stutute book
was increasing considerably so that it was not possible for one practitioner to maintain a
working knowledge of a wide variety of legal subject matter. It became clearer to the
Bar and the Law Society that a new approach to professional training had to be adopted.
Interestingly, it was the traditionally more conservative Bar who made the first major

changes in its own qualifying course moving towards a skills based course in 1988. The

Law Society intends to do likewise by 1993,

Another approach of the traditional system of legal education was its "front loading"

effect.4 All of legal education and training had previously occured at the beginning of a

2 See Abel, R. "The Legal Profession in England and Wales" Blackwell 1988
Chaps. 10-12 and cf. especially pps 144-145.

3 See Abel, R. op. cit. Chap. 14; Gallanter and Palay "The Tournament of Lawyers"
1991; and Marre op. cit. p.37.

4 I am indebted to Dr Karl Mackie for the original analogy given at a seminar at the



lawyer's life. Like the front loading washing machine, everything had to be put in at the
beginning. In the late 1980s the Law Society began to move over to a system of
compulsory continuing legal education, which it is intended to adopt for the entire
practising profession by 1995. In this system, it will be possible to "top-load” further

education and learning throughout the "wash" of a practitioner's working life.

Certain skills and law will not be relevant for all practitioners at all stages. To learn, for
example, about interviewing clients as a trainee solicitor in a large firm may mean that
such learning will not be used for some two to three years. Training needs to be given at
a ime when it 1s relevant and useful and so that its messages are not lost by the time the
trainees have to practice what they have learned. A combination of formal teaching and

learning by experience 1s aimed at by the continuing legal education approach.

However, many of the assumptions underlying both the old and new policies in legal
education and training are unproven. It has been strongly argued that it 1s better to teach
both law and skills through a direct method concentrating on the issues and the outcome
intended” but there is little empirical information to prove that this 1s the most effective
way of teaching. Is it, in fact, possible to train lawyers 1n legal skills and what are the
most appropriate and most effective methods for such training? Do people pick up the
legal skills adequately through experience and 1s training beyond a certain level of

experience unnecessary? At what stages in practitioners’ experience would training on

each legal or managerial skill be most appropriate?

It is the intention of this study to begin to answer some of these larger questions and to

point the way to further research in this area. The changes which have occured and are

Institute of Advanced Legal Studies in 1990.
5 See Twining op. cit. and Mackie K. in Gold, Mackie and Twining at pps 8-17.



continuing to occur in England and Wales are not isolated. A background literature of
legal skills exists within the North American tradition, largely as a result of the clinical
legal education movement over there. This, 1n turn, was a reaction to the perceived
unethical behaviour of North American lawyers as well as a somewhat "rose-tinted"
appreciation of apprentice based training over here. Similar changes to those occurring
in England and Wales are mirrored or have been foreshadowed by changes in the legal
education systems of the Bar and Solicitors in Australia, Canada, New Zealand and other
parts of the old Commonwealth. Neither are the ideas or issues particularly new. Many
of them were discussed in 1971 in the Ormrod Report of the Committee on Legal
Education® and critical reactions to the traditional system of legal education are noted

there and elsewhere from the late 19th Century onwards.

In the next Chapter it 1s therefore intended to review some of the literature regarding
legal skills, 1n order to gain an understanding of the current state of knowledge of what
legal skills are considered to be and how they might be taught. In order to test out the
state of competence, and the teachability, of legal skills one skill will be isolated and
considered in detail. An introduction to the literature on client interviewing is therefore
next addressed. Finally the Chapter considers literature on the value of experience and

experiential learning so that this also may be tested out 1n the legal context.

Chapter Three details the first research exercise. This 1s 1ntended to test out different
methodologies for assessing the work performed by solicitors. It also details findings on
the proportion of time lawyers spend on different tasks within their work using the
particular skills associated with those tasks. In this research, the proportion of time spent

on client interviewing is found to be the largest proportion of time spent on legal work.

P ——————

6 Cmnd 4595.
7 See Abel op. cit. Chap. 17.



The fourth chapter begins to concentrate in detail on the legal tasks and skills areas
identified within client interviewing and how such work might be assessed. In a
laboratory setting, 27 trainee solicitors carry out video taped interviews which are
subsequently analysed to determine in detail the quality of the lawyers' performance.
These trainees are selected 1n their first few weeks of articles, at the stage at which they
migh carry out their first client interview. Their performance and the findings of the

study are compared 1n detail with the existing literature.

In Chapter Five a further experiment is detailed in which the twenty seven trainee
solicitors are randomly allocated to one of three difterent treatment groups. Two of those
groups are subsequently trained by different methods and their interviewing performance
1s then assessed after training and compared with a control group who did not receive any
training at all before their second interview. In this way it 1s possible to assess the value

of training for these young lawyers and what difterences training, and different forms of

training, make to their competence.

Chapter Six then turns to the question of learning by experience. Lawyers, spanning a
wide range of experience, interviewing first time clients on a first interview, were video
taped in their offices. The results of the analyses of these tapes were also assessed on a
similar basis to the previous Chapters. Some findings are then detailed on the effects of
experience in picking up this important legal skill of client interviewing; and it is possible

to assess whether experience alone, or the "school of hard knocks", 1s the best teacher.

Chapter Seven finally brings together the cumulative effects of the research and discusses

the overall findings in relation to the current policy 1ssues mentioned above.



CHAPTER TWO

A REVIEW OF THE LITERATURE

This Chapter reviews three different areas of literature in preparation for the following
research. Initially 1t addresses the general literature on the nature of legal skills in order
to discuss the concept of a legal skill, to discuss the methodology to be adopted in

researching such skills and to review the literature on legal training.

The review then begins to narrow down to consider the state of knowledge regarding
lawyer client interviewing which will be the central focus of the research, providing an
introduction to currently existing research. A more detailed exposition and evaluation of
that literature will be concentrated in Chapter Four, where it can be assessed against the

results of the experiment reported there.

Finally the Chapter considers 1n outline some literature in psychology related to learning
context and the importance of experience in learning legal skills. These have been
fundamental 1ssues tor the protagonists of Clinical Legal Education in the United States

and in the United Kingdom and Chapter Six will address experimentally questions

related to the value of experience.

LAWYER SKILLS

The research to date on lawyer skills reveals several common themes, but these
frequently return to two fundamental problems: the confused nature of the debate
surrounding the teaching of lawyer skills and the need tor further research of both an

empirical and analytical nature into how lawyers spend their ime. Most of the research



1s also concerned with foreign jurisdictions and with the education of students at
undergraduate level and as such it expresses some different concerns from a study

dealing directly with solicitors' skills.

One of the prominent themes 1n the literature is the problematic concept of a 'skill' in

I and reviewed by Mackie

itself. This has been expressed in explicit terms by Twining
who suggests that the word "skill" represents a convenient linguistic tool implying a
need to grapple with a continuum of "practical cxpertisc".2 There does however appear
to be a consensus that skills represent the underlying fundamental abilities required to

perform all lawyer operations.

The need to define and articulate an objective concept of lawyer skills and tailor this
definition to meet achievable educational aims 1s the fundamental concern of much of
the research into lawyer skills 1n legal education. Definition has also become

inextricably linked with the context within which such education occurs ie. its place in

the continuum of practical experience.

Mackie lists some major features of skills.® Thus they are:

(1) goal directed

(11) learnt (by practice)

111) involve coordinated activity which 1s a response to the environment

(iv)  involve a repertoire of 'micro skills' or sub-elements

(v) involve a transition from learning to accomplishment, usually by a shift to

intuitive responses for sub-elements.

1 "Legal Skills and Legal Education”; W. Twining: (1988) 22(1) Law Teacher 4.

2 "Lawyers' Skills: educational skills" by Karl Mackie in 'Learning Lawyer Skills"
Gold, Mackie and Twining eds. p.10.

3 'Lawyers' skills: educationgskills'; Karl Mackie in 'Learning Lawyer Skills' : Gold,
Mackie and Twining eds. p.9.



The goals of educators must be defined and kept within manageable limits. They are
therefore likely to differ at progressive points in the continuum of experience. This may
attfect the defining of a skill where such a definition is produced within a specific
educational context. The definition in effect can become 'goal-centred’. It is argued that
this 1s true of most of the research to date, and therefore the greatest importance should
be placed on an empirical investigation into the defining of solicitors' skills. Workable
models of legal skills must be tailored to their various educational contexts, whereas an
empirical analysis of what lawyers do in fact would provide a surer basis upon which

such contextual choices could be made.

From Mackie's criteria, the importance of the environment in stimulating 'coordinated
activities' should also be noted. The educational context inevitably delimits the extent of
such an 'environment’. The significance of such a delimitation may be seen most sharply
where models for producing skills definitions are based upon observable performance in
skills by students as in the work of both Rutter and Cort and Sammons (below). Where
definitions are produced in limited environments, they become ‘environment-centred'.
An empirical framework could help to offset the limitations of any educational
environment, allowing for more explicit choices to be made as to which educational
objectives are more deserving of merit. One possible danger 1s that without such a
framework important aspects could be omitted or underemphasised 1n curricula, because
a particular educational environment fails to expose their significance 1n terms of actual

lawyer operations.

The problematic nature of skills also feeds into the debate surrounding the nature of

skills training, and especially the idea that skills training might be ‘anti-intellectual'? and

4 See, for example: Irvin C. Rutter 'A Junisprudence ot Lawyers Operations' (1961)



therefore not a fitting subject for the attention of the academic establishment. This latter
aspect of the debate may seem to be a concern only for academic lawyers, who may
preter to leave the training of skills to professional courses where they have a more
obviously direct utility 2 Tt would be misleading to limit the importance of this element

of the debate, since to do so would gloss over a fundamental concern.

This concern 1s most explicitly expressed in the work of Rutter.® He points out that (1)
the study of doctrine 1s a skill 1n itself/ and (1) 1t 1s impossible to understand the role of
doctrine until 1t 1s integrated within the "context of lawyers' operations”. Thus any
attempt to bisect legal education into practical and theoretical aspects 1s misguided and
obscures the understanding of both academic and professional concerns. As Rutter

points out, for the most part lawyers' operations are unrecorded; never having been

recorded in an organised or systemised form:

"The result 1s that there 1s substantially no operational culture or heritage ot the

legal profession, except as it may be dernived from doctrinal matenals.

Operational learning dies with each generation, except to the extent that 1t is

handed down by oral tradition”.,

Cort and Sammons make a similar point 9. a failure to make explicit an analysis of legal

Ay ey S — — e e e e

13 Jo. of Legal Education 301,304; Twining op. cit.,p 9.

5 Gerard Nash 'Skills Course or Clinic' (1980) 54 Australian LJ 535. Perhaps
ironically the author of this piece advocates the teaching of clinical courses in
undergraduate law schools whilst refuting the teaching of skills. But see also 'Integrating
doctrine, theory and practice in the Law School curriculum: the logic ot Jake's Ladder in
the context of Amy's Web', (1988) 38 Jo. of Legal Ed. 243, 245, and Phil Jones in "A
Skills-based approach to Professional Legal Education™ 1989 Law Teacher 173.

6 Rutter op. cit., p 306-309.

7 Ibid. p. 307: "The fact is that not only is the study of doctrine not theory, but it
constitutes an intensely practical skill, perhaps the most important single skill of the
practicing lawyer".

8 Ibid. p. 302.
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skills limits "corrective feedback” to students and hampers attempts to evaluate student
work on skills training. Their concern may logically be extended to fully trained
lawyers. Without an explicit model to conceptualise their own skills, lawyers are
encouraged to misconstrue what they are doing and thus discouraged from an effective
evaluation of their own abilities and needs for improvement. Similarly the importance
of legal skills to the practicing lawyer, and to those seeking to understand the practicing
lawyer, suggests that analysis of lawyer skills "may provide legal education with the

clear and organised educational objectives it seems to be missing". 10

Cort and Sammons, and Rutter attempt some analysis of lawyer skills. These studies

have several common features which limit their usefulness. They are concerned with
(what 1n England would be) undergraduate students and their primary concern was to
incorporate some "operational learning” into the undergraduate curriculum and as a
consequence to assess that learming. This involved an attempt to identify what elements
might constitute fundamental lawyer skills; since to merely teach basic legal operations
(e.g. drafting of certain legal documents) would reduce the learning value of each item
of operational learning by failing to articulate its relationship with the nature of the
lawyering process. Thus Rutter suggests individual lawyer operations involve a set of
underlying, common skills 11 In so doing he criticises an attitude to lawyer skills
training which fails to make such a distinction. He notes that much of the literature on a

lawyer skill (such as cross examination, for example) consists of often worthless

explanation of dramatic incidents or the giving of truistic advice 12

9 H. Russell Cort and Jack L. Sammons, "The Search For Good Lawyering : A
Concept and Model of Lawyering Competencies” (1980) 29 Cleveland State Law

Review 397: 415-418. |
10 A J Pirie, "Objectives in Legal Education: The case tor Systematic Instructional

Design" (1987) 37 Jo. Legal Education 576,590. | |
11 Rutter op. cit.,, 312 and 316. He suggests with regard to cross examination that

the underlying skills are:

1. fact management
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Rutter's method of discerning such underlying skills is to take three aspects of lawyer
operations and analyse them in an attempt to suggest their fundamental sub-skills.
Exposition to lawyer operations on an undergraduate timetable is necessarily limited by
time and so he considers only three operational courses: a 'Facts Course' (dealing with
the nature and role of facts in legal operations), 'Legal drafting' and 'Appellate
Advocacy'. His analysis then is a response to what can feasibly be covered in the time
available with undergraduate students and as such is an analysis limited in its scope and
depth. Nor 1s his analysis based on any empirical observation of how lawyers spend

their time.

Cort and Sammons use a slightly different method of analysis, but one also not based
upon empirical study. Their method of defining what they call the "Six Major
Competencies” 13 is not based upon an observation of the process of lawyering but upon
the observable products of student attempts to carry out lawyer operations 14 Student
performance on black-letter law does not necessarily correlate with their actual ability to
pertorm lawyer operations (crucial to Cort and Sammons because they wanted a uniform

method of assessing students on clinical courses)15 and the students studied by Cort and

2. application of doctrine
3. experimental technique (e.g. strategic considerations)
4. lifelong experimental techniques (e.g. trial demeanour).
12. Ibid. p.314: "... skillfullness 1s not achieved by spurious precepts that amount to
nothing more than directions to do the job effectively.”
13 Cort and Sammons op. cit., lists the six major competencies.
1. Oral Competency
2. Written Competency
3. Legal Analysis
4. Problem Solving Competency
J. Professional Responsibility Competency

6. Practice Management Competency
14 Ibid., p. 140.
15 Clinical Courses in American Law Schools are like the ‘clinical year' in medical

training, in which students work on real cases with real clients/patients and that work
becomes part of their coursework for qualification.
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Sammons, were responding to simulated and controlled clinics. Thus this 'Competency
Model' is not based upon a conception of what lawyers do in practice except in so far as

the simulations approximated lawyer operations.

Cort and Sammons therefore have produced a tool for creating an analysis of lawyer
skills (or "competencies"). Their method was essentially to observe the errors of lawyers
(in their case law students) and then attempt to ascertain the competencies required by
lawyers by formulating hypotheses which constitute a diagnosis for the error. A major
problem with such an approach is that errors do not necessarily provide the best method
of observing what skills are a necessary part of good lawyering. Although they can help
provide both specific and general descriptions of what skills may be necessary, they do
not of themselves give an 1ndication of the importance and significance of such skills.

This requires an empirical analysis of what lawyers actually do.

Assessing what lawyers do

Empirical research into the skills lawyers actually apply has been scant. As Twining
states "...teaching, learning and assessing individual professional skills 1s under-theorised
and under researched” 10. Not only could such research provide the basis for a more
complete analysis and understanding of skills (not based simply upon student

assessment), it could help in the most effective allocation of the training of such skills

17

S ————————

16 W. Twining, Taking Skills Seriously' (1986) Commonwealth Law Bulletin' 12

(1) 231,232, |
17 W. Twining, 'Legal Skills and Legal Education’ (1988) 22 (1) Law Teacher 4,12.
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Rosenthal in his classic work on lawyer competency points to the need to be able to
‘evaluate systematically and reliably the performance of lawyers'". 13 He rejects two
methods of assessment as arbitrary 19 and preters three other tests, which were 'standard
of performance tests'. One of these involved an assessment of case handling by an
expert panel of lawyers. This would be an expensive method of research, which is also
susceptible to the subsuming of criteria of evaluation under the guise of expert opinion,
and may serve to replicate the faults of past generations in the next. The second test he
proposes involves using a similar method to Cort and Sammons and evaluates minimum
standards by ‘problem spotting'. This has the disadvantages mentioned above and also
only allows for improved skills up to an adjudged minimum standard (although this need
not, of course, be static). The final suggestion 1s a "systematic and detailed specification
of what lawyers actually do when they serve clients” 20 If standards were clearly
articulated then the criteria for assessing "lawyering" could provide an explicit model for
lawyer skills and negate a need to have lawyers assessed by their p(-':ers...z1 He envisages
further research along the lines of the last suggestion recognising the absence of

knowledge in this area and pointing out "...that the state of the enterprise i1s very

primitive". 22

The final piece of research of relevance is an attempt by Baird to determine the activities

of the legally trained from six U.S. Law Schools?3, their use of legal skills and the

utility of legal training. The major part of this research was a postal questionnaire which

18 D.E. Rosenthal, 'Evaluating the Competency of Lawyers' (1976) 11 Law and

Society 257,258. |
19 These tests were an exam based test which he felt were only suitable to screen out

the inept. The second test was to measure a lawyer's status within the legal community
(which would involve obscure criteria of worth probably involving hidden prejudices).

20 Rosenthal op. cit., p. 266.
21 Ibid., p. 266.

22 Ibid., p. 270. N
23 Leonard L. Baird, 'A Survey of The Relevance ot Legal Training to Law School

Graduates' (1978) 20 Journal of Legal Education 264.
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sought the opinions of lawyers of differing age groups upon the areas of practice,
general knowledge and skills they found most important to their working lives. Of the
eight most significant areas six were found to be in the nature of lawyer skills 24
Whilst this 1s illustrative of the importance of lawyering skills to the practicing lawyer it
provides only secondary evidence upon which an empirical model of what skills a
lawyer employs (and needs to employ) can be based. It provides a self assessment of
each lawyer's perceived needs which may not necessarily relate to how lawyers
spend their time. Respondents may concentrate their attention upon areas which they
particularly enjoy, or they consider to be meritorious or high-profile, or conversely areas

with which they have difficulties.

Although 1t 1s not a research report, one should also mention the list of "legal skills", set
out as specific knowledge areas and abilities 1n Marre2>, This list, which is devised to fit
in with the existing academic and vocational stages of legal training, 1s intended like
previous, North American writings to generate an agenda for legal syllabus change. The
list 1s intended to be comprehensive, but 1s rather too specitfic to be so. It also does not

categorise its listed elements into core and derivative abilities, thereby proving difficult

to use.

24 The most significant areas for the lawyers polled were: ability to synthesize law
and facts, ability to be effective in oral communication, knowledge of statutory law,
ability to write, research, counselling clients, negotiation and the drafting of legal
documents.

25 'A Time for Change: Report of the Committee on the Future ot the Legal
Profession" Chair Lady Marre C.B.E. Presented to the General Council of the Bar and
the Council of the Law Society, July 1988, pp. 113-1135. In terms of vocational training
see also Neil Gold, "The Professional Legal Training Program: Towards Training for
Competence” (1983) 41 Advocate 247 and (1983)1 The Journal of Professional Legal

Education 1.
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Summary

It would seem therefore that much of the literature demonstrates the need for research in
the area of lawyer skills. Empirical and analytical study of what lawyers do is essential
if legal education 1s to be made relevant and professional competence is to improvc26.
The existing literature strongly rejects as artificial the divide between theoretical and
practical training of law, and secks to make lawyer skills explicit to aid direct instruction
and heightened awareness. However, no existing research provides an empirical basis for
1llustrating or assessing lawyer skills. Current models are related to the teaching and
assessment of undergraduate students and are not founded on any empirical base, but
upon the writers' analysis of the educational relationship between student and lecturer.

Furthermore much of the research 1s ageing and from the U.S.A. and as such must be

applied with care to any consideration of solicitors'skills in the United Kingdom.

INTERVIEWING AND COUNSELLING

Client interviewing and counselling has been selected as the major focus of this study
because of its centrality to legal work and the large proportion of lawyers' time involved

in client handling. It will serve therefore as a strong example of a lawyer skill for closer

study and analysis.

Although the early work of socio-legal scholars was concerned mainly with the study of
subjects such as the trial courts, disputes settlement processes generally and juries, some

more recent work?’ has begun to look at the lawyer/client relationship. A clear

26 For example: Cort and Sammons op. cit., p. 431; Rosenthal op. cit., p. 266;

Twining op. cit. asnote 1  p. 12. |
27 e.g. D. Rosenthal, Lawyer and Client: Who's in Charge? (1974); "Evaluating the
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understanding of the lawyer/client relationship would be a fundamental step in the
testing and application of current social theory on the legal profession. It must also be
an essential step in the development of teaching and training methods for a more able

profession.

There seems to be a general recognition, even in jurisdictions without a separate Bar,
that the major part of lawyers' work takes place in the lawyer's office using the skills of
interviewing and counselling, negotiating and drafting.28 American social scientists
certainly seem to have spent much more time on the "Perry Mason" or "Rumpole”

image:29 of the trial court lawyer than 1s warranted by the proportion of time spent by

most lawyers 1n the courtroom.

The first interview between client and lawyer 1s portrayed as a crucial period of mutual

assessment. Mutual confidence must be built up, the lawyer must be given basic

information on the client's case and the client be given some understanding of the way
the law operates in relation to his/her problem.30 The lack of communications skills
possessed by lawyers is well noted in the Consumers' Association survey in 197731 and
the Benson Report suggests that good communication 1s the most important reason for

clients' satisfaction with their solicitors and bad communication a major reason for their

Competence of Lawyers" (1976) 11 Law and Soc. Rev., 257; M. Cain "Towards a theory
of General Practice Lawyers - A Radical Approach” (1979) 7 Int. Jo. of Sociology of
Law 331 and M. Spiegel, "Lawyering and Client Decision-making: Informed Consent
and the Legal Profession" (1979) 128 Univ. of Penn. L. Re. 41.

28 See, e.g. G. Goodpaster, "The Human Arts of Lawyering: Interviewing and
Counselling" (27) Jo. of Leg. Ed 5; Danet et al., at note * £ below; and D. Riesman,
"Towards an Anthropological Science of Law and the Legal Protession” 57(2) American
Journal Sociology 122: "[M]ost lawyers today recognize that their most important work
is done in the office, not in the courtroom; the elaborate masked ritual of the courtroom
holds attraction only for the neophyte and the layman.”

29 See, e.g. R. Levy, [1974] North Carolina Law Review 1083.

30 See e.g. D.A. Binder and S.C. Price, "Legal Interviewing and counselling, A
Client-Centred Approach, 1977 West. Introduction.

31 Which? Consumers' Association Report, May 1977, p.297.
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dissatisfaction.32 One can only speculate how many potential clients are put off by the
profession’s poor reputation in communication skills. Many of the complaints received

generally about lawyers concern this problcm,.,3 3

Traditional legal education spends a great deal of time familiarising potential lawyers
with the law as it 1s found in statutes, law reports and textbooks, but very little time is
spent looking at the lawyer/client relationship. If the handling of a case hinges on the
information obtained from the client and the client's agreement to a course of action, the
efficiency of lawyers' interviewing techniques is a crucial area for investigation. A study
of communication on the first occasion the lawyer and client meet would therefore seem
to be a useful beginning for an understanding of that relationship, and what may go
wrong. This fact has not escaped the recognition of the major researchers. Research in

this area however, has not progressed easily partly because of the reluctance of the

profession to be involved.

Rosenthal in Lawyer and Client: Who's in Charge.?34 notes his own failure to be
allowed to sit in on lawyer/client interviews or tape them. Others, such as Harrop
Freem.an,35 Brenda Danet et al>© and Maureen Cain>/ have recorded similar results,
although some work 1n progress has shown more success reccntlyi38 Rosenthal in 1976

32 The Royal Eommission on Legal Services final Report, Cmnd. 7648, 7648-1
("Benson"). See, e.g. Vol. One 3.36-37, 22.29-31, 22-62, Tables 22.3, 22.4; Vol. Two
8.228-230, 2.238, 8.252-272, Tables 8.34, 8.35, 8.36, and 8.37. See also B. Curran, "The
Legal Needs of the Public” (1978) 64 A.B.A.Jo. 843-52.

33 See Solicitors Complaints Bureau Annual Report 1990.

34 See note 27 above.

35 Counselling in the United States (1967), p.53.
36 Danet, Hoffman and Kermish, "Obstacles to the Study of Lawyer-Client

Interaction: the Biography of a Failure" (1979) 14 Law and Soc. Rev. 923 ("Danet").
37 See note 4 above. It seems that Cain was allowed to observe some interviews but

not to tape them. |
38 See, e.g. Janet Gilboy, The Perspectives and Practices of Defense Lawyers in
Criminal Cases, Ph.D. dissertation Northwestern University, Evanston, Illinois, 1976 and

(1979), 70 Jo. of Crim. Law and Crnminology, p.1. There has also been participant
observation in Holland by Miek Berrends in Gronigen and in California and New York
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returning to the theme of lawyer competence in general compared the amount of work
carried out in the evaluation of the medical profession and cried out for research to take
lawyers at least as far as the medical evaluation has reached.>? Among Rosenthal's

suggested areas of interest*) are recordings of lawyer-client consultation "especially

initial client interviews."

The existence of some research into the complexity of the lawyer-client interview and its
own centrality in lawyers' work singles this area out for closer scrutiny. In Chapter Four,
it will be possible for detailed exposition of the literature on client interviewing to be

compared item by item with the findings of the research itself.

LEARNING BY EXPERIENCE

Some basic texts within the psychology of education will be considered first in order to
lay out the state of knowledge in general on experiential learning. Subsequently some
texts relating to the importance of experience in the theory of Clinical Legal Education

will be considered. Finally some of the fundamental questions to be addressed in the

experimental work will be posed.

How Knowledge Develops: Declarative Knowledge. Procedural Knowledge. and

Expertise

The work of educational psychologists regarding the nature of knowledge and the

by Austin Sarat and William Felstiner. See Law and Soc. Rev. Where lawyers have
been studied closely it has often been the public sector of "legal-services-for-the-poor."
See, e.g. Carl J. Hosticka, "We don't care about what happened, we only care about what
is going to happen: Lawyer-Client Negotiations of Reality” (1979) Social Problems vol.

26, No. 5, p.599.
39 "Evaluating the competence of Lawyers” (1976) 11 Law and Soc. Rev. 257.

40 Ibid. at p.285.
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mechanisms by which such knowledge is learnt provides a basis for understanding the
effects of experience. Learning is not seen so much as the simple consumption of
knowledge, but the learner is, "a goal-oriented intelligence who constructs knowledge
rather than absorbs it."41 The role of the educational process 1s therefore directing and

improving the ability of this 'goal-oriented' intelligence.

Education is seen as a "process not a product” by Jerome Bruner. 42 Knowledge 1s said
to be not merely the ability to, "produce previously rewarded responses to specific
stimuli, or to recall specitic words or sentences; the acquisition of knowledge refers to
information that can be expressed in many different ways, either verbally on in other
modes."4" Learning 1s shown theretore to be cumulative, involving a systematic and
interactive relationship between memory, behaviour and the student's adjustment to an
environment. 44 The process changes as the nature of students' knowledge shifts. First,
students begin to demonstrate increasingly intelligent behaviour an<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>