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Abstract

SUBSIDIES AND COUNTERVAILING MEASURES UNDER THE GATT

AND THE WTO AND IN THE US LAW AND PRACTICE: PARALLEL
DEVELOPMENTS AND INTERACTIONS

Although the number of subsidy and countervailing duty cases. both at national
and WTO level 1s declining, they still hold centre stage in the trade wars that are
the hallmark of modern international economy. Suffice it to mention the ““Foreign
Sales Corporations™ case, the “softwood lumber™ cases and the ongoing “US-EC
large civil aircraft” dispute. There are several reasons for this. On the one hand.
the multilateral regulation of subsidies can strongly impinge on governmental
autonomy 1n the management of the national economy. On the other. the
boundaries of subsidisation are often quite uncertain as subsidies can overlap with
quite distinct areas in the public management of the economy. such as taxation.
Probably as a result of the foregoing factors, the multilateral discipline on
subsidies was slow to develop and it is only with the Uruguay Round that a fully
fledged, wide-ranging regime took shape, while the identification of
countervailable subsidies and the conditions under which they can be countered
have been left for long to domestic countervailing duty proceedings. The United
States, tor a long time the main user of CVD proceedings. developed a much more
sophisticated and detailed regime than the GATT's. The competitive margin
provided by US administrative practice has enabled it to impose its perspective on
the shaping of the multilateral regime, firstly as a result of the Uruguay Round
negotiations, and secondly because of the creative interpretation of the WTO
rules, especially by the Appellate Body. On the other hand, in implementing the
WTO regime the United States has often been able to withstand attempts to
change 1ts domestic regime. although some of its aspects are not necessarily
consistent with the WTO rules.

The success of the United States, however, has been far from complete, as the US
has not been able to impose its viewpoint on decisive aspects of subsidy
regulation in the GATT and in the WTO system, the most conspicuous example
being the interface between taxation and subsidisation and, as expected, it has
suffered the backlash of such failure. But here. as in other important cases, the
Byrd Amendment being the most recent, the United States has been slow in
complying with the WTO decisions. showing that states are not vet prepared to
surrender their national autonomy without a tight.

This thesis 1s compiled with material accurate to the 20™ Mayv 2007



TABLE OF CONTENTS

Acknowledgments

INTRODUCTION  p.1

Chapter 1: THE POLITICAL ECONOMY OF SUBSIDIES AND
COUNTERVAILING MEASURES

Introduction p. 14

| ) Subsidies from an international political economy perspective p. 13

2) The Role of countervailing measures with particular regard to US
trade policy  p. 23

3) The institutional pattern of US trade policy and the place ot
countervailing procedures in the new world trade regime.  p. 32

Conclusion p.42

Chapter 2: THE MULTILATERAL REGULATION OF SUBSIDIES AND
COUNTERVAILING MEASURES PRIOR TO THE URUGUAY ROUND
SCM AGREEMENT

Introduction p. 44
1) Art. VI and Art. XVIof GATT 1947 p. 46

1) Primary Products  p. 49

1)Non primary products  p. 50

i) [he question of disparity in direct tax regimes p. 33
2) The Tokyo round Subsidies Code p. 60

1) Track T and Track II  p. 61

i) I'xport credit and the relationship between the Code and the JECD
Arrangement  p. 63

Conclusions p. 70

Chapter 3: THE UNITED STATES' COUNTERVAILING DUTY LAW
AFTER THE TOKYO ROUND

Introduction  p. 73

1) Domeste subsidies  p. 73

2) Speciticity p. 77

M) Upstream subsidies p. 87

$HMarket as the primary benchmark tor «ubsidisation dassessment. p. 94



1) Facilitated loans  p. 96

1) Provision of capital p. 97

) Matenal injury  p. 100

1) he assessment of subsidy impact  p. 102
1) Cumulation  p. 105

C‘onclusion p. 107

Chapter 4: US TRADE POLICY AND THE WTO SCM REGIME AS
INTERPRETED BY THE WTO JURISPRUDENCE

Introduction p.111

1) The Uruguay Round Negotiations on subsidies and countervailing mcasures:
Issues on the negotiating table and the parties” perspectives p.113

2) The SCM Agreement as interpreted by the WTO panels and the Appellate
Body and its consistency with the US perspectives and goals  p. 119

1) Relation between the SCM Agreemment and GATT 1994 p. 120
11) Subsidy definition p.122
- bencfit p. 123
- financial contribution p. 127
1) Specificity  p. 129
1v) Prohibited subsidies p. 130
- subsidies contingent on export performance p. 131
- import substitution subsidies p. 136

v) The Hlustrative List of Export Subsidies and the question of the relationship
between the the SCM Agreement and the OECD Arrangement on Guidelines tor

Otticially Supported Credits p. 139
vi) Actionable subsidies p.147

vi1i) Non-actionable subsidies  p. 133
viin) Multilateral remedies and proceedings  p. 133
in) Countervatling duty proceedings  p. 156

Conclusion p. 189



Chapter S: THE IMPACT OF THE MULTILATERAL REGIME ON THE US
LEGISLATION ANDTHE TAXISSUE., THE USIN THE DOCK AS
SUBSIDISER IN THE FSC-ETI CASES

Introduction p.162

| )The subject ot contention: Foreign Sales Corporations (FSCs) p. 163
- The FSC 1n the context of the US tax regime p. 164
- [eatures of the FSC programme p. 168

2) The rules ot the game: the FSC provisions in the light of the SCM!
Agreement p. 172

5) Plav by the rules of the game: did the DSB provide a tair assessment of the FSC
measures in light of the treatment of foreign companies in the US tax system?  p. 179

4) The third attempt: the ETI Act p. 184

5) The ETI Actunder DSU Art. 21.5 scrutiny p. 187
- Art. 1.1 of the SCM Agreement p. 189
- Art. 3.1 (a) of the SCM Agreement p. 192
- Footnote 359 to Annex p. 193

6G) The uncertain outcome of the controversy  p. 195

Conclusion p. 201

Chapter 6: THE US COUNTERVAILING DUTY REGIME AFTER THE
l RUGUAY ROUND

I)Introductory considerations p. 203

2) Detinition of Subsidy in the US perspective  p. 203

S)Fimancial contribution  p. 209
- I'quity intusion p. 209
- Loans D. 214
- Taxes p. 218
- Provision of goods and services p. 220

4) Speciticity p. 224

3) \llocaton ot benetit over ume  p. 227

1]



[A

6) Injury  p. 231

Conclusion 233

Chapter 7: THE US COUNTERVAILING DUTY REGIME UNDERWTO
SCRUTINY
Introduction p. 237

| ) The market of reterence in the proviston or purchase of goods by governments
p.241

2) Upstream Subsidies p. 246

3) Change in ownership and interaction between WTO reports and the cvolving

'S case law and administrative practice p.252

- Change 1n ownership at arm’s length. fair market value under WTO scrutiny:
first stage p.256

- The first response of the US courts: the DelVerde case p.260

- Change 1n ownership at arm’s length, tair market value under W 'O scrutiny:
second round p.262

- The second US response p.266

4) The US perspective of entrustment and direction under W TO scrutiny p. 273

3) Injury and "de minimis™— questions p. 279

6) the Byvrd Amendment and the boundary of the CV'D regime p. 286
Conclusions p. 294

Chapter VIII: THE DOHA ROUND NEGOTIATIONS: NEGOTIATING
ISSUES AND THE STANCE OF THE PARTIES

1) An overview of the Doha Round negotiations on subsidies and countervailing
measures  p. 298

1) Detinition ot subsidy and speciticity  p. 300
- Indirect subsidisation  p. 300

- Spectticity p. 302

I\



- Capital infusion p. 303

11)Prohibited and actionable subsidies p. 304

- New discipline tor prohibited and dark amber subsidies  p. 304

- Serious prejudice p. 305

- Export subsidies p. 306

- I-xport credits and guarantees p. 307

- Discipline of direct and indirect taxes for subsidies and CVD purposes  p. 309

1) Ditterential treatment for developing countries p. 309

1v) calls for a reform of the CVD regime p. 310

Conclusion p. 312

Chapter IX: CONCLUSION p. 315

Bibliography pp. 1-Ix

Tables of cases pp.x-xv



ACKNOWLEDGMENTS

| would like to express my deepest gratitude to Protessor Julio Faundez. tor his constant
guidance and assistance. He read several editions of my draft chapters with exceptionatl
carnestness and patience, constantly helping me 1n focusing on aspects ot the research
that could quite c¢scape the candidate’s attention. He was alwavs lavish in helptul
advice. [t 1s certain that without his encouragement and help this dissertation would
ncever have been completed. written, amended and re-submuitted.

My gratitude also goes to many members of the academic and administrative statt ot the

Faculty of Social Studies of the University of Warwick tor their support and assistance.



INTRODUCTION

The context of the research

Subsidies serve a variety of objectives. They can be used to improve the
competitive position of national firms. to further industnal growth and to assist
regional development. Subsidies, however, can alter the tlow of international trade 1n
favour of states that grant them. Likewise. measures designed to offset subsidies, such
as countervailing duties, can also profoundly alter the level of protection fixed in the
schedules of concessions. Thus rules governing subsidies and countervailing measures
impinge deeply on state autonomy, arguably more so than tariff reduction or the
removal of quotas.

While there has been widespread awareness amongst economists and
policymakers about the importance of regulating subsidies, 1t was only after the
Uruguay Round approved the Subsidies and Countervailing Measures (SCM)
Agreement that there emerged a multilateral legal framework 1n this area. In contrast,
the international trade Community has recognised the right of a country to impose
countervailing measures since the close of the nineteenth century. It was theretore left
to the countries concerned to establish — although since 1947 within the boundanes set
by Art. VI:3 of the GATT — what constitutes a subsidy for the purpose of national
countervailing measures and the conditions and ways of its countervailability. Some
states have actively exploited this possibility for a long time; many others have not
been particularly concerned with this aspect of state support to their industries.

Industrial subsidv rates in the OECD countries as well as in the developing
countries after an upsurge in the 1970s went into decline trom the 1980s due to

multiple tactors. such as the need tor budget stringency both in the industrial and

developing world. the changed 1deological climate and growing public scepticism that



' A similar trend characterises

industrial policy can revive declining industries.
countervailing duty measures. In the period from 1980 to 1986, 460 cases were
reported, over 60 percent of which were 1nitiated in the United States, followed by
Chile and Australia.? In the United States, after a peak of 60 initiations and 26
countervailing duty decisions in 1982, the number of proceedings has markedly
declined from the early 1990s and it is presently dwarfed by antidumping proceedings.
Yet, the economic and political impact of subsidies and countervailing measures is still
prominent, as is borne out by the number of cases entertained by the Dispute
Settlement Body of the WTO, and by the relevance that quite a few such cases have in
stirring up the economic relationship between trading partners.

The regulation of subsidies and countervailing measures has attracted the
attention of lawyers as well as economists and political scientists. The debate over the
role of subsidies in promoting or inhibiting domestic and international welfare has been
rather heated, with a prominent contribution of US scholars in particular with regard to
the reasons and appropriate ways for countering subsidies. Already in the 1970s,
American scholars, such as Barcelo’ based their criticism of subsidisation on a Paretian
efficiency rationale, arguing, with specific regard to export subsidies, that they

decrease overall world welfare as they open up a price differential between the world

price and the domestic price in the subsidising country, thus causing distribution

inefficiencies.” Other scholars have argued that the CVD remedy can turn out to be

counterproductive, as countervailing duties will often reduce the welfare of the

' Gary Clyde Hufbauer, “Subsidies”, in Jeffrey J. Schott, ed., Completing the Uruguay Round. A
Result-Oriented Approach to the GATT Trade Negotiations (Washington DC, Institute for
International Economics, 1990) p. 94.

¢ Patrick J. McDonough, “Subsidies”, in Terence P.Stewart, ed., The GATT Uruguay Round. A
Negotiating History (1986-1992) V. 1 (Deventer: Kluwer Law and Taxation Publisher, 1993), p.
818.

* 1.J. Barcelo’® 111, Subsidies and Countervailing Duties — Analysis and a Proposal, Law & Pol 'y
Int'l Bus., 9 (1977), p. 798-800.



importing country by increasing costs for i1ts consumers. without necessarnly preventing

the exporting country from subsidising *

However, theoretical analyses have two fundamental defects. Firstlv. thev often
overlook other factors that from a political and macroeconomic angle are not
negligible. For example, 1t 1s likely that subsidies result in goods available at lower
price for foreign consumers and that extra duties are a burden on domestic consumers.
Yet, countervailing and antidumping duties can be a life-line for domestic industries
sinking under aggressive, and sometimes unfair foreign competition. Secondly, valid
theoretical observation can be simply ignored by the decisions of the plavers in
international negotiations, which can be determined by more relevant political and
economic factors. For instance subsidies from certain countries or for certain purposes
can be exempted, but they are subsidies all the same. It 1s, therefore, consistent with
prudence and, perhaps, more interesting to focus on the process of creation of the
multilateral rules, on the perspective of the main trade partners and parties to the
negotiations, on the impact that the multilateral rules have on their domestic regime.

This dissertation examines the interrelation between the US countervailing duty
regime and trade policy and the multilateral subsidy and CVD discipline in the GATT
and WTO system. The reasons why this research focuses on the United States are

quite simple and have already been partially explained. They can be summarised as

tollows:

1) As shown by the data above, the United States has preceded and outshone all other
GATT/WTO members 1n developing domestic rules to apply countervailing duties and.

therefore. to assess subsidies.

A criticism of the etficiency maximisation approach as justification for countervailing duties is
provided by A.O Sykes, Countenvathing Duty Law: an Economic Perspective Colum.L.R..
39(1989), p. 214

(sJd



2) The United States has been the most active 1n canvassing multilateral negotiations in
the subsidy and countervailing duty area and in putting forward proposals that are
mostly based on its paramount national background developed over a lengthy period.

3) The United States is among the main complainants and defendants in subsidy
brought to the attention ot the GATT and the WTO. It i1s far and away the main
defendant in countervailing measures complaints in cases that are at the same time
considered by US courts 1n the light of domestic legislation, with rather different

outcomes.

The subject of the research

This dissertation focuses on two set of i1ssues: 1) The supposed impact of the
legal perspective and of the economic goals of the United States on the multilateral
regime on subsidies. 2)The allegedly protectionist bias of the US countervailing duty
regime and of the multilateral rules established in particular by the Uruguay.

The commentators of the Uruguay Round negotiations usually agree on the fact
that for the United States the agreement should aim at controlling subsidies, whereas
for the other parties it should be an instrument to control (US) countervailing duties.’
Subsidies and countervailing measures certainly are interlinked as the latter owe their
“raison d’étre” to the former, but their discipline has long been separate. The scope ot
Art. VI of GATT 1947 was actually much wider than that of Article XVI. allowing
proceedings against torms of subsidisation not captured by the text of the latter. And
this gap was not filled by the Tokyo Round. It is only with the Uruguay Round SCM
Agreement that a bridge between the regulation of subsidies and the discipline of

countervailing measures was constructed. The first set. theretore. looks at subsidies

and their multilateral discipline. The questions we are going to answer are: to what

6 Howard. P. Marvel. I-dward John Ray. “Countervailing Duties™. The Economic Journal.
105(1995), p. 15376, note |.



extent did the United States as a dominant player in the sequence of negotiations
directed to regulate subsidies and countervailing measures succeed in shaping the
multilateral regime on subsidies? If the United States did not succeed or was not
entirely successful in shaping the multilateral regime what were the consequences of its
failure? The second strand concerns the interaction of the countervailing duty regime
of the United States — for long the dominant user of such measures — with the
multilateral regime. The questions we want to answer are whether the US regime had
protectionist roots and whether the uncontested influence of the United States brought
about a more protectionist multilateral regime or whether the latter forced a reform of
the more protectionist aspects of the US system.

As regards the first strand some explanations must be given and certain myths
must be dispelled. As noted above, the conventional wisdom is that the United States
firmly opposed subsidies, which seems to imply that the United States had no interest
in detending areas of public management of the economy beyond the strict boundaries
drawn by the neoclassical political economy, such as monetary supply, Interest rate,
etc. This would imply 1n the first place that there 1s an agreement on what a subsidy 1s.
That 1s, the multifaceted beast called subsidy must have, notwithstanding its multiple

features, a unitary fixed identity that 1s or can be universally recognised. Secondly, it
would suppose that there is a clear boundary between states, or customs territories, that
have an interest in supporting their own industries through public measures and other
trade partners. prominent among which the United States, which have an interest in
withstanding such measures.

The first difficulty with such a perspective i1s that a general agreement on the
detinition of subsidy is also absent in economic theorv. As pointed out by the WTO
Sccretariat 1n a recent report on subsidies. even the globally adopted National Account

Statistics (NACC) 1gnore transters through tax breaks and soft loans which are

w4



considered as forms of subsidisation by most economists.’ According to an often
quoted statement of an American economist, "My own starting point was an attempt to
define subsidy. But in the course of doing so, I came to the conclusion that the concept
of subsidy is just too elusive™’ If economics is not able to provide an absolute truth
about the scope of subsidisation, from a legal angle it is imperative for the parties
involved 1n negotiations on subsidies that certain measures fall within the purview of
the multilateral regulation while others are excluded or treated in a less stringent way.
Behind legal concerns lies the economic and political interest of the parties to the
negotiations to secure a definition of what constitutes a subsidy that is most consistent
with their perspectives and interests.

With reference to the United States the question is, therefore. whether and how
the United States succeeded in imposing the approach developed in its domestic CVD
regime on the multilaterall definition of subsidy; whether it managed to exclude from it
some forms of tax relief aimed at promoting exports; whether it managed to exclude
from the multilateral discipline measures directed at attracting investments, which are
particularly widespread in a federal regime where states compete in creating a
favourable environment for prospective investors; whether and to what extent it
succeeded in excluding from the general discipline forms of public support ot export
credit largely utilized by industrial countries and regulated in international ftora other
than the GATT, within which the United States had a leading role.

The other side of the inquiry concerns the countervailing duty regime. In the
United States, lawmakers, the executive and often the doctrine argue that
countervailing measures are - or at least should be if correctly applied - an instrument

against the disruptive ettects of subsidics on international trade and a way to level the

plaving field tor international competition. Their critics. American and foreign

"WTO. World Trade Report 2006 (Subsidics. Trade and the WTO) . p. S1.
" Ibid.. p. 48. quoting Hendrik S. Houthakker.



scholars, and obviously an array of foreign governments, reply that CVDs are
protectionist barriers. For the reasons examined in greater details in chapter I this thesis
rejects the assumption that countervailing duties are white knights bent on slaying the
trade-distorting subsidy dragon, as, in the words of Marvel and Ray, the protection cure
for subsidies could be much more harmful, and, therefore, trade disruptive than the
subsidies themselves.® Nor, in the present unsophisticated form are they a means to
level the playing field between self financing national firms and government-supported
foreign firms. On the other hand, the thesis is wary of the assumption that
countervailing measures are a protectionist tool per se and that a single element of the
CVD regime can be sufficient proof of such a feature. The fact that, as argued by
Rugman, the members of the US authority entrusted with the ascertainment of one of
the conditions for imposing countervailing measures, i.e., material injury, are likely to
be sympathetic with domestic lobbies, does not necessarily imply that CVD
proceedings result in protectionist decisions.” Nor are the high cost of such proceedings
and of the

subsequent actions before national trade courts necessarily a mark of protectionism.

In contrast, the first question addressed by this research i1s whether some specific
parts of the statutes and of the implementing administrative practices are actually
biased towards protectionism, that is, whether they pursue protectionist goals or have
protectionist effects. A series of factors justifies this approach. Firstly, protectionism is
a relative concept. From an economic perspective a measure can be viewed as
protectionist if it hinders the trade flow to a greater extent than trade would be
hindered in its absence or than it would be if other criteria were applied in its

implementation. From a legal perspective a measure can be also considered

protectionist if it is more trade restrictive than the legal benchmark to which it should

* Howard P. Marvel and Edward John Ray, “Countervailing”op.cit. , p. 1576.
” Alan M. Rugman, U.S.Protectionism and Canadian Trade Policy, J. W.T.L., 20(1986), p.367.



conform, or if it is more restrictive than comparable measures applied by other trade
partners. Secondly, a regime like the CVD regime 1s not monolithic. but has many
component parts. To base a general judgment of a regime on just one its components is
conceptually counterproductive and, perhaps, unfair.

As regards the United States in particular the analysis must. theretore, go
through different stages. First, with reference to the initial phase of the US
countervailing duty regime 1t 1s necessary to ascertain whether its key components had
a protectionist bias and if in the context of the existing statute alternative. more import-
friendly, criteria could be adopted. Second, it 1s necessary to verity whether the basic
principles of the US regime have actually been incorporated into the multilateral
regime as 1t took shape in the Uruguay Round negotiations. In a third stage the analysis
must again focus on the US domestic regime to see whether it is completely in

accordance with i1ts multilateral counterpart and if its enforcement in countervailing

duty investigations has more import restrictive results than those allowed by the WTO

rules.

The analysis developed in the following chapters will show that
protectionist elements were already present in the US system prior to the Uruguay
round, but were quite often the upshot of administrative practice rather than
statute, though with some few exceptions like the still existing statutory criterion
to calculate countervailable subsidy on certain processed agricultural products,

whose farm inputs have been subsidised. This thesis also argues that the United
States gained a strategic victory when in the Uruguay Round negotiations it
managed to impose its viewpoint, based, in accordance with the US regime, on the
benefit for the producer rather than on the cost tor the budget as suggested by the
majority of the partics to the negotiations. The bv-product of this approach. in

accordance too with the US VD regime. was the prevailing of the idea that the



benchmark to ascertain the existence of the benetit and assess i1its amount should

be the market.

The predominance of the market paradigm could, however, entail greater
leeway for protectionist ends. The budgetary cost criterion guarantees at least a
verifiable assessment of the net costs of the measure under investigation. The principle
of benefit from governmental measures relative to the market relies on a multiplicity
of viewpoints and approaches. Which 1s the relevant market for the comparison, either
from a geographic or economic angle? Is a domestic market strongly influenced by
government policy still a reliable benchmark? If not, which other markets can be taken
into consideration? Likewise, certain economic choices could be consistent with
rational economic policy if the alternatives are considered from the angle of private
group of companies strategy, whereas they are not rational from the perspective of an
outsider investor.

Therefore, there 1s no single comerstone on which to rest in deciding whether
countervailing measures are “‘per se’’ protectionist, but, acknowledging the tact that
such measures can be used to shield domestic industries from foreign competition, as
also borne out by their frequent union with antidumping measures, a case by cases
analysis must be carried out. And this assessment must be conducted with reterence
both to national CVD laws and administrative practice, ascertaining whether the latter
1s Inconsistent with the former or is fostered by 1t.

A related question concerns the consistency of domestic CVD law and
administrative practice. and that of the United States in particular. with the WTO
discipline. As alreadv noted. the present multilateral regime, which arguably has
cspoused the US perspective. has incrcased the members’ room tor manoeuvre In
assessing subsidies and this 1s potentially exploitable tor protectionist ends. as 1s borne

out by the growing number of CVD proceedings outside the United States after the



Marrakesh Agreement. However, as with the animals in Orwel’s farm, some are more
equal than others. The question is, theretore, whether some CVD users — the US in
particular - have trespassed the boundaries allowed by the present multilateral rules.
The junsprudence of the Dispute Settlement Body. and in particular the jurisprudence
of the Appellate Body, has played a decisive role in interpreting rules which are far
from precise and unambiguous, thus allowing great room for manoeuvre to pursue
political goals which are actually the key to mediating the contrasting interests in the
dispute. The question, however, 1s whether the Appellate Body has usurped the role of
the lawmakers, 1.e., the WTO members and, in doing so has ended up encouraging
protectionist tendencies. Obviously, the analysis conducted in the following chapters,
especially in chapter VII, refers exclusively to the subsidy and CVD regime and does
not allow general conclusions, as countervailing measures cases are too small a sample
of the population of cases addressed by the WTO panels and the Appellate Body. Yet,
the evidence gathered by this research will show that, in the cloak of legalistic
language, the Appellate Body has often taken on itselt the responsibility of retcreeing
between the apparently contrasting goals of countering subsidisation and preventing
protectionist exploitation of the defences provided by the multilateral regime. In doing
so 1t has given priority to the first goal, without realising that not only the subsidy
disease but also the protection cure constitute major challenges to continuous
liberalisation of the international trading system.

The criteria underlying the research

Two assumptions underlie this research:
1) The analvsis developed in the dissertation starts from the premise that the
multilateral trade regime and the domestic regime are separate and that there 1s no
direct effect of the tormer within the sphere of action of the latter. Indeed. both the

Tokvo Round Agreements and the Uruguay Round Agreements have tound a place in



the domestic legislation of their main parties through a dualistic approach. The Trade
Agreements Act of 1979 made it clear that the agreements negotiated in the Tokyo
Round were not self-executing, and equally unequivocal was the Statement of
Administrative Action on the MTN Agreements'’. A not less restrictive approach was
followed by the US in implementing the Uruguay Round Agreements''. As to the other
main partner in multilateral trade negotiations, the European Communities, the same
attitude towards the implementation of GATT agreements can be inferred from the
European Court of Justice’s case law. =

Moreover, a closer look at the implementation stage shows that there is room
for departure from their provisions and this opportunity has been fully exploited, at
least by the main user of countervailing measures, the United States. Leebron argues
that, especially with regard to anti-dumping and countervailing duties the
implementing provisions constituted a rewnting of the law in existence “in part to
conform it to the Uruguay Round Agreements but also to make changes otherwise
desired by the Congress (usually at the behest of certain industries)”’>. Hudec draws
our attention to the fact that the US Congress in adopting the Uruguay Subsidy
Agreement modified its text with regard to subsidies granted through a funding

mechanism, stating that the definition of subsidy provided by the CSM Agreement was

to be understood as including regulatory subsidies in line with the approach followed

by the US Department of Commerce .

' 1.H.Jackson, United States Law and Implementation of the Tokyo Round Negotiations, in
J.H.Jackson et all. (eds) /mplementing the Tokyo Round (Ann Arbor:The University of Michigan

Press, 1987), p. 169.
'' D.W.Leebron, Implementation of the Uruguay Round Results in the United States, in

J.H.Jackson and A.O.Sykes (eds.) Implementing the Tokyo Round (Oxford:Clarendon Press, 1997),

211.
’ECJ.Case C - 280-93 Germany v. Council (1994) ECR I - 4973;

ECJ, Case C — 469/93 Amministrazione delle Finanze dello Stato v. Chiquita Italia SpA (1995),

ECR I 4558. ECJ, Case-C-149/96 Portugal v Council (1999) ECR 1-8395.

3 D.W.Leebron, Implementation, op.cit.. p. 207.
' R.E.Hudec, Essays in the Nature of International Trade Policy (London: Cameron May Ltd,

1999), p.268
11



2) This dissertation does not aim at a static companson of the multilateral discipline on
subsidies and countervailing measures and the US domestic regime. but it aims at
providing a dynamic analysis. Thus it focuses on a set of specific issues, involving the
United States as well as the GATT/WTO and examines how a discipline graduallv
emerged in the two systems and how the respective regimes have interacted.
The research 1s, theretore, divided into nine chapters.

1) The first section analyses the political economy of subsidies and subsidisation
remedies with particular reterence to the countervailing duty svstem in the United

States.

2) The second chapter deals with the developments of the multilateral discipline
on subsidies and countervailing measures 1n the forty years preceding the conclusion of
the Uruguay Round negotiations. It argues, with no pretence of novelty. that the United
States played a leading role in shaping the multilateral regime, but that its sway was
not absolute. In particular, as regards the relationship between fiscal regimes and
subsidy discipline i1t failed to secure to the US fiscal approach, prevalently based on
direct taxation and characterised by rather tight anti-avoidance rules, the same
treatment as its Western European trading partners, which relied mostly on indirect
taxes and did not always follow the world-wide income principle for income and
corporation taxes.

3) The third chapter examines the main concepts and perspectives ot the US
countervailing measures regime that took shape in particular in the 1980s. In this
context particular attention is given to the specificity rule and to the idea that the
market is the only benchmark against which to assess subsidisation and its amount.

4) The tourth chapter provides an outline of the WTO subsidics and countervailing
measures regime. tocusing on the impact of concepts and perspectives ot the US statute

and administrative practice on the multilateral regime. It argues that such influence



occurred not only because of the particularly active role played by the United States 1n
the Uruguay Round negotiations, but also as a result of the interpretation of sometimes
equivocal multilateral rules by the WTO panels, and the Appellate Body in particular.
5) The fifth chapter deals with the adjudications of the WTO panels and ot the
Appellate Body on the consistency of some aspects of the US tax law with the WTO
subsidies and CVD regime, that 1s, the world famous FSC-ETI cases.

6) Chapter six re-examines the US countervailing duty discipline following the
implementation of the multilateral regime by the Uruguay Round Agreements Act
(URAA). Two main 1deas underlie this chapter: continuity between the present US
CVD regime and the regime that took shape in the United States in the years preceding
the establishment of the WTO; likelihood that in some cases the present US CVD
regime 1s not perfectly in line with the WTO discipline in spite of the fact that formally

the United States had implemented the multilateral regime, which was mostly shaped

on the US pattern.

7) Chapter seven reviews the countervailing measure cases involving the United

States adjudicated by the DSB.

8) Chapter VIII provides an overview of the ongoing debate in the Doha

negotiation assessing the likelthood that the negotiations could significantly alter the

pattern established by the previous round.

9) The tinal part ascertains the existence of a common pattern based on the

analyses carried out 1n the preceding chapters.



CHAPTER 1

THE POLITICAL ECONOMY OF SUBSIDIES AND COUNTERVAILING
MEASURES

Introduction

The interface between subsidies, countervailing measures and the other
remedies that are available under the GATT/WTO regime are at the centre of the
debate over protectionism, free trade, and fair trade that has been going on for the
last thirty years among economists, political scientists as well as lawyers. Any
analysis of the SCM GATT rules and their US counterpart calls for a theoretical
sextant, that 1s, a conceptual framework that could shed light on the economic and
political impact and rationale of such measures. Yet, the tools provided by
political economy theory are far from possessing astronomical precision or, at
least, the reading 1s not straightforward. Three questions, at any rate, are of
particular prominence:

First, the role and impact of subsidies and countervailing measures in the
international economy. By this we have no pretence to an economic theory. What
1s relevant 1s an assessment of the function which they are actually assigned to by
policymakers. Indeed. the changing perspective i1n their goal and usefulness can
powerfully mould the legal fabric both at national and multinational levels.
Second, the goal of countervailing measures with particular reterence to US trade
policy.

Third, the influence that the institutional framework and its changes have on the

trade policy of i1ts main user. the United States. and in particular on the

implementation ot its countervailing duty regime.
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l) Subsidies from an international political economy perspective

The period that immediately followed World War II saw state aids to
national
Industnies soar to unprecedented levels. The 1947 General Agreement on TaritTs
and Trade acknowledged the new phenomenon, and to a certain extent sanctioned
its legitimacy, while at the same time recognising the right for a Contracting Party
to adopt countermeasures aimed at neutralising their effects on the importing
country’s economy. These aids were, and still are, mostly used as contingent
measures aimed at assisting particular industries in temporary difficulties or at
enhancing their ability to compete in the domestic and foreign market. Sometimes
these measures were part of a wider industrial policy directed at creating the hot
bed for particular industries which were to act as spearhead of national economic
development as a whole, even though it 1s ditficult to draw the borderline with
former case: the aid bestowed to the Italian private car industry and to the IRI
(Istituto per la Ricostruzione Industriale) steel sector, private in structure but
indirectly owned by the state, are one of the earliest and main examples in Europe,
but certainly not the only one.' Since the 1950s Japan adopted a managed trade
model for over 4 decades — later followed by some of East Asia NICs — to toster
the rise of globally competitive firms in selected sectors that promised long-term

growth. This policy coupled credit control and imports with direct subsidies, tax
relief, and other torms of public support to private firms.-

On the other hand. the aftermath of the first o1l shock, which ushered 1n a
long spell of deteriorating economic environment in the western industrialised

world witnessed the growth of the so-called non-tarift barriers (\\ I Bs) directed at

' See Matthia Kipping. Ruggero Ranieri and Joost Dankers “The Emergence of New Competitor
nations in the European Steel Industry:Italy and the Netherlands.1945-65. Business History.,

43(2002).p.6Y.



protecting declining industries. Bhagwati distinguished two kinds of non-tariff
barriers: high- track NTBs that bypass GATT’s rules of law by negotiating
restraints on exports, such as Orderly Marketing Agreements and Voluntary
Export Restraints, and low- track restraints that, although GATT consistent in
nature, are exploited to hinder import flows, such as antidumping and

countervailing measures.’

Prior to the Uruguay Round Agreement antidumping duties were adopted
by most industrialised countries, whereas countervailing duties were mainly the
preserve of the United States which, obviously, considered them not as a trade
distorting measure but as the bulwark of fair trade against state interventionism in
the rest of the industrialised world and in developing countries. Indeed, some
commentators have argued that since the Tokyo Round, the United States has
focused on controlling subsidies whereas its counterparts have aimed at creating a
legal framework to keep US countervailing duties in check.

The identification of countervailing measures is quite straightforward, as
they come down to an extra duty imposed on imported goods found to have
received a subsidy. Nevertheless, the conceptual framework of subsidies is less
clear. Economists tend to agree on identifying four elements, with reference at
least to industrial subsidies.* First, there must be a transfer from the governmental
sector, which directly or indirectly benefits some concerns, either in terms of

expenditure or forgone revenue °. Second, the recipient must be outside the

administrative sector. That, however, does not mean that public owned companies

2 Bruce E. Moon, “Ideas and Policies”. in Brian Hocking and Stuart McGuire, eds., Trade
Politics. International, Domestic and regional Perspectives (London:Routledge, 1999), p. 47.

? Jadish Bhagwati, Protectionism (Cambridge,Massachusetts:The MITT Press, 1988), p. 43
Anne O. Kruger American Trade Policy. A Tragedy in the Making (Washington D.C.:The AEI
Press, 1995) p. 37

* Colin Wren, Industrial Subsidies (London McMillan, 1990), p.5

* Direct subsidies can be bestowed through price and income support. These subsidies are

prevalently used to lend assistance to agricultural producers but are not limited to this sector.
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cannot be counted among the beneficiaries of a subsidy. Third, the government
must receive no equivalent compensation in return for the transfer. Finally, the

intervention must aim at affecting a given or expected outcome of the market

through a change in the relative price in favour of the subsidised product.
Economists, however, differ on the relevance of certain aspects of the
broad picture and on the inclusion of particular cases within the subsidy frame.
Thus, some scholars have argued — and we shall see that this assumption has a
range of effects on domestic countervailing case law and on GATT/WTO cases -
that a subsidy can still exist if a benefit 1s conferred, even though there is no
budgetary consequence. An often quoted example 1s the provision of credit by a
governmental agency at rates above those paid by the agency when borrowing,
but below those likely to be charged to a loan recipient if forced to borrow on the
open market. Likewise, as shown by the CAP of the European Union prior to the
MacSherry reform, price support to producers does not necessarily result in a
burden for government budgets as the weight of higher prices is quite often
prevalently borne by consumers. There is, however, a benefit for the producer and
the consumer bears the cost only through a complex mechanism that insulates the
economy from foreign competition.®
Also, public procurements and defence spending are often viewed as a

potential form of public support to domestic firms’. The argument that public

procurements and defence programmes entail compensation i1s counteracted by

pointing to the exclusion of foreign competitors in bidding or to actions that

® Total transfers to farmers equal transfers from both taxpayers and consumers (less any budget
revenue earmned from government). Notably in the pre-Uruguay Round context, the weight of the
second was particularly great due to the complementary effect of price support in the internal
market (coupled with direct income support) and variable import levies that insulated the
Community’s markets.

’ See Daniel M. Malkin, Assistance to industry and industrial adjustment: an overview of the
economic effects of industrial subsidies, in Ronald Gerritse, ed., Producer Subsidies
(London:Pinter Publishers, 1990), p.52.
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discriminate against them when they are able to offer better terms. It is argued
that in such instances the contract price is far from the price which would prevail
in a free market. The inclusion or exclusion of such forms of hidden support
within the scope of subsidy is of particular relevance. It has been observed that, in
contrast with the EU and Japan, the involvement of a number of high technology
companies in military programmes has been the main tool used in the US to
secure public R&D financing and to provide a lifeline to firms in difficult times.®
Finally, the well-established distinction between export and domestic
subsidies turns out to be rather blurred as both the intent and the effect of many
government actions cannot be easily segregated between purely export oriented
and domestic industrial aid, as is borne out by the support offered to national

champions and strategic industries.’

Many economists tend to consider subsidies and countervailing measures
as two sides of the same coin, that is, as 'forrns of state intervention which
interfere with the functioning of free trade, limiting the “invisible hand’s”
benefits. Subsidies 1n particular, according to classical economic theory, can be
expected to have two principal effects: they will reduce either the costs of a
product to the manufacturer, or the cost of a product to the consumer. In either
case more of the product will be sold or produced than an efficient marketplace
would have allowed. As a result resources are diverted from efficient concerns
where they would yield the highest return in the market to the subsidised industry
where they yield an artificially high return. Thus, conventional wisdom dating

back to Adam Smith’s * the Wealth of Nations’” considers them as harmful to the

*A good illustration of this argument is provided by Robert O’Brien, Subsidy Regulation and State
Transformation in North America, the GATT and the EU (Houndmills and London: MacMillan

Press Ltd, 1997) p. 46 and p. 142.
? See Ronald A. Cass and Stephen J. Narkin. Antidumping and Countervailing Duty Law:The

United States and the GATT " in Richard Boltuck et al., eds, Down in the Dumps (Washington
D.C. Brooking Institution, 1991). p. 221
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subsidising country, beneficial to other countries and harmful to the world
economy as a whole.'” Specifically, export subsidies are viewed as specular to
tariffs as the latter direct too many productive factors into domestically produced

goods while the former divert too many resources into foreign trade items.

Theretore, according to the viewpoint of classic theory, they cause a misallocation
of world resources as they encourage producers to expand export production to
levels that are above the marginal social cost in the subsidising country and at the

same time undercut foreign competitors by providing goods at prices lower than
the real market value''. Likewise, domestic subsidies, and selective domestic
subsidies i1n particular, are deemed to cause an increase in the subsidising
country’s export schedule and a decrease in its import demand schedule as they
compel foreign producers to accept a lower price and a smaller volume of sales'?.
Moreover, according to some scholars, they are not apt to offset the underlying
market distortions they are sometimes supposed to counterbalance, and, on the
contrary, they tend to increase such problems by postponing market adjustments. ">

Some scholars rest on public choice theory to explain public authorities’
willingness to accept, with regard to subsidies, a burden for the budget without
any reasonable prospect of an increase in the country’s welfare, or, with regard to
countervailing duties, a reduction in consumer welfare. Public actors, whether

lawmakers or members of the executive at various levels, subordinate their

choices to the demand of interest groups able to exercise lobbying and to which

'® This conclusion, however, seems to rely on a perfect competition premise which is rather

unrealistic in modern economy. Modern developments point out that in an oligopolistic market,
below a certain level, subsidies to exporting firms reduce the welfare of the importing countries.

This occurs because exporting firms are able to capture more profit in the importing country
without causing a decrease in import price sufficient to bring about an offsetting enhancement of
consumer surplus. See Avinash Dixit, “International Trade Policy for Oligopolistic Industry ”,
Economic Journal-Conference Papers 94 (1984), p. 14.

'! See Robert E. Baldwin, Non Tariff Distortion of International Trade (Washington D.C.: The
Brooking Institution, 1971), p.46.

12 3.
Ibid., p. 111.
" See, with specific reference to the UK experience, Colin Wren, op.cit., p. 210.
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their perspectives of re-election or career improvement are linked. On the other

hand, competing groups that are not able to make their voice heard through a
significant pressure on decision-makers will not receive corresponding protection
in spite of the fact that the satisfaction of their interests could better contribute to

the general welfare.'* In this context subsidies and other political instruments that

are used to raise the welfare of more influential interest groups result from and
encourage rent seeking behaviour by market actors.

Public choice analysis, however, is not able to explain some recent
tendencies in world economy. For instance, pressure of interest groups should
lead to continuous high levels of subsidisation to provide a competitive edge to
domestic industries vis-a-vis foreign competitors. Yet, due probably to the
mounting pressure of debts on government, in recent decades there has been a net
decrease in rates of subsidisation, which has not been confined to western
economies. Public choice theory explains why industrial pressure prevails over
the claams of consumers. It fails, however, to disaggregate complex competing
interests between firms and even within firms'® Thus, subsidies and
countervailing measures favoured by industries that aim at increasing their share
In the domestic market could be opposed by export-oriented industries. The same

firm that benefits from the imposition of countervailing duties on foreign
competitors can be disadvantaged by retaliatory restrictions imposed by trading
partners.

Other scholars propose a rather less particularistic view of public actors’
choices. For instance, some economists, especially prior to the 1980s lost decade,

have contended that subsidies, and export subsidies in particular, can play a useful

' An analysis of the US institutional trade policy from a public choice perspective is provided by
Robert Baldwin, The Political Economy of US Import Policy (Cambridge, MA: The MIT Pres,

1985).
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role in the development process by increasing the absorbing capacity of industnes
where developing countries can have a competitive advantage in the future; by
offsetting disadvantages which exporting industries have to face due to the
hindrances inherent in a backward economy, such as inferior infrastructures and
limited financing facilities; and by fostering, through sales in foreign markets, the
achievement of scale economies for key industries.'® More recent theories argue
that, at least in some fields deemed to have a pivotal role for the national

economy, the rationale for state intervention rests on an economic environment
quite different from the one suggested by classic theory, in which subsidies and
countervailing duties are irrelevant or even counterproductive measures. In an
environment where scale economies, R&D and interest rate differentials are a
decisive factor in competition between firms and, by their intermediaries, between
national economies, state intervention, either by subsidies or other forms of
protection, considers trade as a variable that cannot be ignored: the increase in the
share of international trade expands market size, allowing scale economies and
improving the ability to compete in an imperfectly competitive market. On the
other hand, the interventionist state must take into account the reaction of other

players in trade competition, which, however, does not coincide necessarily with

retaliation.'’

'* See Michael J. Trebilcock and Robert Howse, The Regulation of International Trade (London:
Routledge, 1999) p. 16.

'* Lorenzo, L.Perez, Export Subsidies in Developing Countries and the GATT, 10 J#.T.L. (1976),
p. 531.

For an analysis of the pros and cons of export subsidies with reference to developing countries see
Bela Balassa and Michael Sharpston, Export Subsidies by Developing Countries: Issues of Policy,
(Geneva:Graduate Institute of International studies, 1977).

The idea that subsidies are needed to correct market imbalances still seems to underlie the stance
of many developing countries in the current Doha Round debate. See, for instance: Agreement on
Subsidies and Countervailing Measures/Anti-Dumping Agreement. Submission by India
(TN/RL/W4, 25 April 2002).

'" James A. Bauder, Rationale for Strategic Trade and International Policy, in Paul R. Krugman
(ed.) Strategic Trade Policy and the New International Economy (Cambridge Massachusetts: The

MIT Press, 1988), p. 43
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Further refining this approach, Busch has recently argued that policy
makers in deciding whether to subsidise strategic industries or to react to foreign
subsidies take into account not only the interests of the industries directly
concerned, but their externalities too. Therefore in shaping public intervention

policies two variables are considered: the “consumption” variable and the

‘“internalisation’ variable. These variables determine the choice between

intervention, non- intervention and limited intervention'®

The consumption
variable refers to the capacity of the economy to absorb the external benefits
provided by a strategic industry either through upstream or downstream flows.
The internalisation variable concerns the scope of the externalities provided by the
leader industry, that i1s, whether and to what extent they spread beyond national
borders. In deciding their policy, potentially competing states will, therefore,
assess first whether each economy can consume the externalities, and second
whether these externalities spread beyond national borders to the advantage of
foreign industries. It follows that a state whose economy can both consume and
internalise the externalities exhibited by national champions is likely to subsidise
these industries, whereas if the national economy 1s not able to consume these
externalities 1t will opt for non-intervention. Finally, if the economy can consume
but cannot internalise, it will be likely to adopt a policy of limited intervention.

On the other hand, potentially competing states are likely to react, either by way

of countervailing duties or by demanding the end of subsidisation in international

fora, when they cannot absorb the external benefits in question, while they will

not react when their economy is able to absorb a quota of the externalities. '

'* Marc L. Bush, Trade Warriors(Cambridge:University Press, 1999), p.16 .

'? Ibid. The author applies this scheme to a series of cases, some of which have come under GATT
attention. Thus, in a structure, such as civil aircraft, characterised by a high level of externalities
which can be internalised, states have lavishly supplied export and R&D subsidies, concurrently
contrasting subsidising measures adopted by their rivals. The Agreement reached in the early

1990s (and respected for over ten years) between the US and the European Communities just put a
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It can be argued that, in contrast with public choice theory, the strategic
trade policy approach assigns a more active role to the Executive, which does not
confine itself to reacting to the lobbying of specific economic sectors, but takes
Into account sectors that apparently are not direct beneficiaries of its support.
Secondly, the options left open to a state when another economic actor is
subsidising are not limited to either countervailing or pursuing the repeal of the
measure in question, but can extend to non-intervention. The availability of this
option, however, could be limited by the automatism that at present characterises
countervailing measure procedures. In practice, the decision by the Executive to
follow a non-intervention policy in view of the benefit that could accrue to sectors
of the economy other than those competing with subsidised industries could be
frustrated by the latter’s decision to start a countervailing procedure.

The foregoing analysis does not exclude that in sectors other than those of
strategic importance the political economy choice can be determined by other
factors, among which lobbying of various economic groups figures prominently.
Therefore, it could be safely argued that government support, either by subsidies
or countervailing measures, 1s not based on a single rationale. The underlying

motivation can vary according to the economic bearing of the industries

concerned and the role they play in the national economy.

2) The Role of countervailing measures with particular regard to US trade

policy

ceiling on state intervention and made it more transparent. On the other hand, the High Definition
Television (HDTV) market, which is characterised by strong externalities, by a low Japanese
internalisation capacity and by a low US consumption variable has been marked by limited
intervention by the two main players. In the semi-conductor market where high externalities are
coupled with low internalisation capacity for all competitors, the prevailing tune has been co-

operation established through bilateral agreements.
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As with subsidies, two opposite outlooks compete 1n assessing the nature
and function of countervailing duties: those that consider countervailing measures
as non- taniff barriers and those that view them as an instrument to redress the
distortions brought about by subsidies. The first step, therefore, 1s to examine,
with particular regard to the United States, the role of countervailing duties as 1s
borne out by statutes and their administrative implementation.

As their name suggests, the alleged goal of countervailing measures is to
contrast subsidies and their effects.?” That, however, provides no details on the
aim actually pursued in counteracting subsidies and, consequently, on the extent
of the countermeasure.

Two rationales for countervailing measures have been offered by US
scholars and policymakers who deny the accusation of protectionism: 1) to tight
inefficient practises that prevent the optimal allocation of resources, thus
decreasing world welfare; 2) to help domestic producers vie against forms of
foreign competition considered untair because they do not stem from autonomous
advantages but are rooted in public intervention, that is, interterence with the
market.

As regards Congress, 1f the Uruguay Round Agreements Act does not
offer a judgement on subsidies. the Senate Report on its predecessor, the Trade
Agreements Act of 1979, states that “subsidies are bounties or grants bestowed
(usually by governments) on the production, manufacture or export of products,
often with the effect of providing some competitive advantage 1n relation to the
product of another company....Subsidised competition may harm US producers 1n

. : . . . :
our own market or in foreign markets™.”' US lawmakers. therefore. stress in their

0 See Tariff Act of 1930, scction 1671
I U.S. Congressional and Administrative News. 96" Congress — First session. 1979.Trade
Agreements Act.( P.1.. 96-39). p. 37.



statement the defence from unfair competition. The Executive does not provide a
definitive definition of what should be the purpose of US countervailing duty law.
The “Notice of Proposed Rulemaking and Request for Public Comment circulated

in 1989”% — to which the present “Countervailing Duty Final Rule” of 1998

refers® — defined subsidies as a “distortion of the market process for allocating an

economy’s resources”. The USTR - DOC joint report for the year 2002 refers to
the deterrence of distortive subsidisation and to the prevention or remedy of harms
caused to US workers and producers®®. The emphasis seems, therefore, to be
placed on the misallocation of trade resources as well as on the protection of US
industry.

What 1s really relevant, however, is the regulation that the administering
authority applies in countervailing duty investigations. As Diamond remarks, the
International Trade Agency’s basic approach to the assessment of a subsidy, and
consequently of the countervailing measure, centres on the difference between the

market benchmark and what the firm receives or pays, usually measured in cash

flow terms® .

Some scholars have argued that such an approach is inconsistent with a
progressive reading of US law whjch aims at providing protection to domestic
industries which, due to foreign governments’ intervention, are forced to compete
on terms far from a level playing field. These scholars contrast the “deterrence

approach”, adopted, in their view, by the US Administration with the

“neutralisation approach” which, they argue, fulfils the task at present assigned by

the law to countervailing measures offsetting the effect of the grant bestowed on

2 54 FR. 23.366.

63 FR 65347.
4 Subsidies Enforcement. Annual Report to the Congress. February 2003.

http://ia.ita.doc.gov/esel/reports/se02002/2002.html
© See Richard Diamond, “*A Search for Economic and Financial Principles in the Administration

of United States Countervailing Duty, Law & Pol'y Int. Bus. 21 (1990), p. 520.
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foreign competitors®®. According to this argument, the deterrence approach aims
at overbalancing the advantage of the subsidy by erasing the value of the grant,
thus discouraging foreign firms from accepting it, and has as its rationale the
alleged interference of the subsidy with the efficient allocation of productive
resources. Starting from this assumption it is argued that the deterrence rationale
1s inconsistent both with economic theory, as it does not take into account the
corrective aims of the grant, in particular when the market fails to acknowledge
the social value of some productive activities, and with the GATT itself which

27

rejects claims that all subsidies are per se improper.”” A refinement of this

criticism also argues that the measures grounded on this rationale are sometimes
ineffective as they can either overshoot or not completely cancel the advantage the
subsidies confer on foreign competitors. On the other hand, the neutralisation
approach is claimed to offer the means of dovetailing the effects of a subsidy on
the power of foreign competitors to sell either more goods or goods at a lower
price, thus displacing domestic producers. It is, therefore, argued that

countervailing measures consistent with US law should offset the decrease in

marginal costs allowed by the grant.*®

* Charles J. Goetz et All., “The Meaning of Subsidy and Injury in the Countervailing Duty Law ",

Int’l Rev.L&Econ.6( 1986), p.520.
*’ Richard Diamond, Economic Foundation of Countervailing Duty Law, Va.J.Int'LL.29 (1989),

?'.779

Ibid., p. 778.
The article provides a mathematical demonstration of the availability of countervailing measures

that offset subsidised competition against domestic producers. As they are essential in

understanding the author’s reasoning, we report the equations concerning

a) quantification of duty when payments have a constant effect on marginal cost of production
dv=(M'/M’-C’) x dS; and

b) calculation of duty where the effect of payments on marginal costs varies with production:
dVv=(M'M’'-C’+8§8’)x de

Where M, is the revenue function of the subsidised firm; X, the quantity which it sells in the

market; C, the firm’s marginal cost of production; S, the per unit amount of government

payments; V, the per unit amount of countervailing duties; and € is a variable added to allow smalli

changes in the value of S without changing the slope of its function.
In both cases the model determines the needed amount of countervailing duty once we know the
amount of subsidisation, market price, and the firm’s marginal costs. The model, however, is not

concerned with fixed costs.
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This theory. though well argued, presents a series of drawbacks both from
the economic and the legal angle. From the economic angle. if 1t provides an
instrument to counteract the decrease in variable costs, it fails to provide an
equivalently reliable means when subsidies are directed to fixed costs, as the latter
only affect the marginal cost curve indirectly. Certainly. subsidies that increase
capital investments lower the marginal cost of production and lead to an increase
in output. ~’ The question, however, is: how far do they affect the marginal cost
function? Secondly, while subsidisation of variable costs is necessarily directed
to ongoing production, subsidies to capital investments can aim at offsetting costs
already incurred, and 1n such a case they do not influence ongoing variable costs.
In short, with regard to the subsidisation of capital investments, the neutralisation
approach would require a knowledge of firms’ choices which present
countervailing duty investigations are not prepared for and could only be achieved
through a thorough reassessment of such measures and, perhaps. their integration
with other policies such as international competition.

From the legal angle the “‘neutralisation approach™ does not take into
account the text of the law at the time the analysis was formulated and as it stands
now. Indeed, section 1671 of the 1930 Tanff Act, as amended, provides that “if
the administering authorities determine that the government of a country is
providing ...a countervailing subsidy... there shall be imposed upon such
merchandise a countervailing duty equal to the net amount ot the countervailable
subsidy”. leaving no room for manoeuvre to the Administering Authority 1f it

wished to apply a countervailing duty that differs from the assessed amount of the

*% Qee. Barbara J. Spencer, “Countervailing Duty Laws and Subsidies to Impertectly Competitive
Industries”. in Robert E. Baldwin et All eds. Issues in US-EC Trade Relations (Chicago:The
University of Chicago Press. 1988). p. 3.26.
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grant.’® In turn, the ITA Final Rule makes it clear that “in analysing whether a

benefit exists we are concerned with what goes into a company such as enhanced

revenue or reduced costs.....not with what the company does with the subsidy™.”!

On the other hand, those who support the “neutralisation approach” have
succeeded in showing the ltmits of the present US countervailing duty regime
either in contrasting international trade distortion or in securing a level playing
field for US firms besieged by unfair foreign competition, as countervailing duties
are unsophisticated measures, concerned with average total costs rather than
marginal costs, which can decrease domestic consumers’ welfare and often

overbalance foreign subsidies without being able at times to completely neutralise

their impact on domestic producers.*

%% A more flexible provision is embodied in Art VI:2 of the GATT which states that “no

countervailing duty shall be levied in excess of an amount equal to the estimated bounty
determined to have been granted”, thus leaving open the door for an amount of duty lower than the
F&nt, if that is considered appropriate by the administering authority.

'. Federal Register 65347, 65361.

2 A simple numerical example can help clarify this argument:
Imagine that country A’s firms produce 1,000 widgets per year. All of them are exported from

country A to country B which applies a 3% ad valorem duty.

The exchange rate between country A and B is EU 1 = $1.

Without subsidisation the cost of production would be

1) Plant and machinery (fixed cost) EU 10,000,000, with a 10 year

depreciation period. Applying a straight-line method, the cost in year X 1s EU 1,000,000

2) workers costs (variable) EU 200,000
3) cost of materials EU 300,000
Total Cost EU 1,500,000
Unit cost EU 1,500
In country B, after having paid the duty the average cost 1s $ 1,545

Now, suppose that EU 1,000,000 are bestowed to country A’s companies for plant and machinery

purchases. This reduces the cost to EU 9,000,000.
To avoid lay-offs a 10% subsidy is granted to offset workers costs.
Supposing, for sake of simplicity, that the effect of the grant is spread over a period equivalent to

the depreciation period in year Y, the production costs are as follows.

1) Plant and machinery EU 900,000
2) workers costs EU 180,000
3) cost of matenials EU 300,000
Total cost EU 1,380,000
Unit cost EU 1,380

As there is a cost reduction of EU 120 (8.695% of EU 1,380) due to country A’s subsidisation,
country B applies a 8,695% countervailing duty. The unit cost of the widgets in country B will be.

$ 1,380, plus 8.695% countervailing duty, plus 3% import duty=$ 1,541 4.
Countervailing measures, therefore, neutralise any reduction of tariff protection, surreptitiously
achieved by the exporting country because of the provision of public aid.
The current regime, however, 1s unconcerned by the fact that subsidised purchases of new plants

and machinery could boost productivity in country A, which, for instance, could now produce

28



The inability of countervailing measures to fulfil the above-mentioned
goals brings us to look elsewhere to find their real rationale. The answer to the
quest can be found if we look at their historical background, and such a

background points to the idea of reciprocity which is still a landmark of American
trade policy and finds full recognition in the multilateral regime. Indeed
countervailing measures are an unsophisticated tool to re-establish, at face value,
the balance of benefits accruing either under a bilateral or a multilateral agreement
in which any concession i1s presumed to have a counterweight.

Reciprocity, which had played a role in US trade policy since the end of
the nineteenth century, became pivotal in US trade relations starting with the
Reciprocal Trade Agreements Act of 1934. The act, while confirming the
unconditional MFN principle, required trade concessions to be conditional on the
receipt of equivalent concessions from the trading partner in bilateral
negotiations.™ Expectation for reciprocity was later extended to the GATT
multilateral regime as a counterweight to the MFN and National treatment
principlesi.3 * Contrary to what has been often stated, the requirement finds explicit
recognition in the GATT/WTO architecture. Acknowledgement of this principle
can be found, for instance, in the Preamble of GATT which speaks of “reciprocal
and mutually advantageous arrangements”. Art. XXXVI states that “‘the
Contracting Parties do not expect reciprocity for commitments made by them in

trade negotiations to reduce or remove tariffs and other barriers to the trade of the

1,200 widgets per year decreasing the average cost of exports to country B to just 1,150 thus
displacing country B's domestic producers. Indeed, the countervailing duty on each imported item,
which amounts to the gap rate between the original cost per unit and the cost net of subsidy, is not

enough to oftset the price decrease:
Subsidy on item sold: EU 100 - S 100 = 8.693% of $ 1.150:

CVD = 8.695% .8 1,150 = § 100:
I[mport price =8 1,150 - $ 100 ~ 34.50 - § 1.284.5: a far crv from the original, unsubsidised, cost

of the widgets.
" See Carolvn Rhodes. Reciprociny, U.S. Trade Policy and the GATT Regime (Itaka :Comell

University Press, 1992) p. 33 et seq..
“1bid. p. 77.



less developed Contracting Parties”, thus implying that they do expect reciprocity

for commitments to Parties other than less developed countries. Congress has

constantly asserted the reciprocity requirement as a condition for granting the

Executive trade authority in multilateral negotiations.”’

However, reciprocity 1s a multifaceted concept. Swan argues that in the
changing pattern of modern economy two forms of reciprocity have taken shape:
diffuse and specific reciprocity.”’® The former, which is at the basis of section 301
of the Trade Act of 1974, aims at a general balance of concessions and is,
therefore, characterised by a less precise definition of equivalence. The latter,
examples of which are provided by the successive Rounds of Trade negotiation
under the aegis of the GATT, implies a simultaneous exchange of concessions,
either bilateral or multilateral, which gives rise to obligations clearly specified in
terms of gains and duties. Within its scope a commitment received is always a
commitment paid for. The goal of countervailing duties can be understood in the
frame of specific reciprocity

As Feller notes, at the outset the countervailing duty law was intended as a
repair mechanism to ensure the integrity of the trade wall. Its aim was to protect
the interests behind that barrier rather than competition as such.”” Twenty five
years later another scholar observed that the International Trade Administration

does not focus on the competitive disadvantage felt by US business but on the

*> With regard to the Omnibus Trade Act and Competitiveness Act of 1988, bestowing the
negotiating authority for the Uruguay Round to the President, see David W. Leebron,
“Implementation of the Uruguay Round Results in the United States” in John H. Jackson and Alan
O.Sykes,eds., Implementing the Uruguay Round (Oxford:Clarendon Press, 1998) p. 185.

** Alan C. Swan, “’Faimess’ and ‘Reciprocity’ in International Trade. Section 301 and the Rule of
Law”, Ariz.J.Int'l & Comp.Law 39 (1999). web.lexis-nexis.com/professional.

*! Peter B. Feller, “Mutiny against the Bounty: An Examination of Subsidies Border Tax
Adjustments”, Law &Pol. Int’l.Bus.l (1969). p. 22. Feller, however, argued that the goal of
countervailing measures was gradually replaced by competition enforcement, as the taniff wall
became increasingly lower. History does not seem to uphold his statement.
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effects of the subsidy on foreign business transactions abroad.’® In short, the idea

of a concession that still pervades multilateral trade relations requires the lowering

of the protection wall by a country be concurrently matched by a corresponding
increase in market access for its exporters. Since subsidies, whether purposefully
or as a sideline effect, lower the trade wall without paying for it, as shown above,

countervailing measures rebuild the fence by way of an extra duty offsetting the

amount of the grant.”

The early stage of GATT indirectly support this interpretation. For
instance, a GATT working party in 1955 agreed that subsidies “which might
affect the practical effects of tariff concessions” could be the subject of

negotiation in tariffs and trade Rounds.®’ Likewise, the working party that

entertained the Australian Subsidy case, which concerned the effect on tanff

concessions of the repeal of a subsidy on imported goods previously granted by

the Australian authorities, concluded — though with reference to disparity in
domestic subsidy treatment - that the change in the Australian subsidy policy did
create a situation of “non violation nullification and impairment”, agreeing,
therefore, with the Chilean claim that the new subsidy policy “annuls or seriously

threatens” the tariff concession received by Chile.*'

’* David McPherson, “Is the North America Free Trade Agreement Entitled to an Economically

Rational Countervailing Duty Scheme?”, B. U.L.R. 73 (1993), p. 54.
 During the Doha Round, in its “basic concepts and principles of the trade remedy rules”

Communication (TN/RL/W/27, 22 October 2002), the United States with reference to the role of
subsidies in the context of concessions granted during multilateral trade negotiations stated:
“Those negotiations set the balance of rights and obligations among the Contracting Parties and
defined the Parties’ reasonable expectation of market access. At the same time, the Contracting
Parties established a wide variety of rules to ensure that the balance struck would not be
nullified.... In the case of trade remedies, the Contracting Parties expressly provided for the
application of trade remedies to ensure that neither government subsidy practices nor subsidies

upset the balance struck at the negotiating table”.

GATT.3rd Supp. BISD para 13, p.224,225
*'The Australian Subsidy on Ammonium Sulphate, Report Adopted by the Contracting Parties on

2™ 3™ April 1950 (GATT/CP.4/39). 2 BISD, 188
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3) The institutional pattern of US trade policy and the place of countervailing
procedures in the new world trade regime.

The fact that countervailing measures are not designed to secure a level
playing field, and even less to protect the maximisation of international wealth,
but are only suitable for reconstructing trade barriers, raises the question of
whether they can be exploited for protectionist ends. Indeed, it has consistently
been argued that the United States has increasingly adopted a protectionist stance
in trade policy and that one of its main tools has been “administrative protection”.
Certainly we cannot overlook the question of whether protectionist pressure from
interest groups has an impact, if any, on trade legislation and in particular on
subsidy and countervailing duties rules. What is immediately relevant, however, is
to decide whether changes in the domestic and international institutional context
have affected US trade policy and its countervailing duty regime in particular, and
how these institutional changes are brought about. In this context institutions are
to be viewed not just as political or administrative bodies but include “formal
rules, compliance procedures and customary practices that structure the

relationship between individuals in polity and economy""‘:'2

Thelen and Steinmo 1dentify four distinct sources of institutional
dynamism. Firstly, changes in the socio-economic and political context can
produce a situation in which previously latent institutions become relevant.
Secondly, old institutions can be used for different ends, and thirdly exogenous
changes can produce a shift in the goals or strategies being pursued within
existing institutions. Finally, a more radical source of dynamism occurs when

political actors adjust their actions to accommodate changes in the institution

The Case is also reported in Robert Hudec, The GATT Legal system and World Trade Diplomacy

(New York, Washington: Praeger Publishers, 1975), p. 144.
‘2 peter A. Hall, “The Movement from Keynesianism to Monetarism: Institutional Analysis and

British Economic policy in the 1970s”, in Sven Steinmo et al. (eds.) Structuring Policy. Historical
Institutionalism in Comparative Analysis (Cambnidge:Cambridge University Press, 1992), p. 96.
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themselves*’. Domestic institutional changes, however, are increasingly

influenced by concurrent developments in the international regimes, that is, “the
set of implicit or explicit principles, norms, rules and decision-making procedures
around which players’ expectations converge in a given area of international
relations”.** Indeed, it is arguable that the transformation that has taken place In

the multilateral trade regime over the last ten years with the establishment of the

WTO are bound to constrain and at the same time shape the institutional
backstage of US trade policy as well as that of other member countries.

Focusing first on the US domestic institutional developments, it appears
that an assessment can be conducted on two levels: The general US trade policy
and the institutional context in which countervailing measures are implemented.

The institutional setting has witnessed no radical formal change in the
distribution of powers between the two main agents, Congress and the Executive.
Article 1, section 8, clause 3 of the Constitution still confers upon Congress the
power to regulate commerce. Since the 1930s there has been, however, a trend
towards the delegation of authority from Congress to the President®. The
bestowal of power, always limited in time, followed the disastrous experience of
the Tariff Act of 1930, better known as the Smoot—Hawley Act, which increased
the average rate of duties from 38.5% to 52,6%, triggering global retaliation and

thereby exacerbating, the impending economic recession. The Tanff Act of 1930

aimed at providing greater protection to the US economy as a whole but the
original approach was overrun by logrolling among congressmen under the

pressure of a multitude of lobbies.

¥ Kathleen Thelen and Sven Steinmo, “Historical Institutionalism in Comparative Politics”, in

Sven Steinmo et al., op.cit., p. 16.
“ See Robert O.Keohane, After Hegemony. Cooperation and Discord in the World Political

Economy (Princeton: Princeton University Press, 1984), p. 57.
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The Reciprocal Trade Agreements Act of 1934 gave the President not only
the authority to negotiate tariff reductions but, even more importantly, the
authority to implement them without further legislative action by Congress as
long as the rate cuts did not exceed the level determined by the latter. This
authonty was exercised at first in bilateral trade agreements, but later extended to
multilateral agreements: for example, the General Agreement on Tariffs and
Trade 1s an executive agreement. This wide delegation of power in trade affairs
has entailed a bias towards liberalism as the Executive is less susceptible to
pressure and more likely to consider broader national interests. In this context,
the establishment in 1964 of the Special Trade Representative, now the US Trade

Representative, to deal with trade matters reporting directly to the President is
viewed as an attempt by Congress to insulate itself further from pressure groups.*®
It seems, therefore, that even without a formal abdication of power, exogenous
changes, which can be identified first with the bitter lesson of the 1930s and with
the commitments imposed upon the US by the newly acquired role of economic
and political hegemon in the aftermath of World War II, have produced a shift in
the strategies pursued within existing American institutions, which in turn impacts
on the balance of power between the main political players.

The so-called Fast Track, presently renamed as Trade Promotion
Authonty, has been considered a qualitative leap in this process. In particular, the

procedure provides that bills approving and implementing multilateral trade

agreements may not be amended, setting strict time limits for their scrutiny by the

competent Committees and for the vote on each House floor. On the other hand,

> In 1934 Congress authorised the President to negotiate trade agreements with other countries
and granted him the authority to reduce duties by as much as 50 per cent on a reciprocal basis.
Subsequently this authority was periodically extended.

% J.H. Destler, American Trade Policy (Washington D.C. Institute for Interational Economics.

1995) p.14-16
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the executive branch is requested to consult with Congress before signing an
agreement, and the signing of the agreement must take place betore the statutory

deadline for the fast track to be available for the adoption of the implementing
legislation.*’

The trend, however, 1s not a straight one. From 1994 to 2002 Congress
refused to grant the President trade authonity. What is more relevant is that the
granting of such authority has often been accompanied by clauses that restrict
presidential leeway 1n implementing a hiberal policy. Starting with the Trade Act
of 1974, US lawmakers have taken care to include provisions that confine
“Presidential Executive Agreements” to tariff barrier negotiations, securing their
final control over matters that affect states’ autonomy in the economic realm more
deeply. Thus, taking into account that since the Tokyo Round the focus of
multilateral negotiations has moved from taritf reduction to non- tariff barriers, it
seems that, although the executive branch has increased its room for manoeuvring
in International negotiations, overall its institutional autonomy has not been
enhanced. Concurrently Congress has reinforced the automatism of those
remedies that are available to domestic private interests that are affected by
foretgn competition, whether considered tair or unfair. In short, the US legislative
power has traded off the removal of the threat of paralysing amendments 1n the
phase of ratification, which undermined the power of the Executive branch iIn
trade negotiations, with a set of measures that limit its discretion 1n providing
protection to those domestic industries that cannot withstand the brunt of foreign

competitors and would otherwise appeal tor detence to their representatives in

Congress. 'hree trade regimes have been atfected by these changes: the relief

‘7 John Jackson et Al. Legal Problems of Intemational [ conomic Relations. Cuses. Marerials and
Text on the National and International Regulation of Transnational Economic Relations (St

Paul: West Group. 2002). p. 86.



from injury caused by import competition, known as the escape clause; the untair

trade provisions: and the antidumping and countervailing duty proceedings.

The Trade Act of 1974 tried to make protection easier to obtain for import
competing industries by modifying the provision of the Trade Expansion Act of
1962 which required industries petitioning tor the escape clause to prove that the
“major” cause of injury was an increase in imports due to US concessions. The
requirement was downgraded to “substantial” cause of injury. which is detined as

“a cause which is important and not less than any other cause™**.

Likewise, what 1s now section 301 of the 1974 Trade Act was originally a
much more flexible and open-ended mechanism to resolve trade disputes under
section 252 of the Trade Expansion Act of 1962. In 1974, when the fast track was
introduced for the first time, Congress strengthened the authority of the President
in 1dentifying and opposing unjustifiable, discriminatory. or unreasonable foreign
practices, but since 1979 onwards any fast track renewal has rendered the
investigation procedure and its outcome less flexible and has made the executive

branch more accountable to lawmakers. Thus, the 1979 Act introduced a formal
Investigation requirement which must result in a determination and a
recommendation for presidential action within specific time limits. The 1984 Act
required the presentation of an annual national trade estimate on significant
barriers to the export of US goods and services. The 1988 Trade Act transterred
the authority to determine whether foreign practices fall within the provisions of
section 301 and to decide on the appropriate kind of action from the President to
the USTR, even though this would be “‘subject to direction, 1f any, from the
President”. thus making the response to toreign practices less influenced by

concerns other than trade interest. Although the 1988 Act maintained the



Executive’s discretion in deciding whether to initiate an investigation, 1t limited
its autonomy as to the outcome of the investigation by requining mandatory action
in the case of violation of trade agreements or unjustifiable acts.” Finally, under
the 1988 Trade Act, the USTR was required to identify “unfair” trade practices
and the countries engaged in such practises, reporting to Congress by the end of
May of each year. The Trade Representative was then to initiate an investigation
within 21 days of the report, and to start negotiations with the designated
countries to achieve the repeal of those practices.

Accusations of protectionism have particularly been directed against unfair
trade remedies, 1.e. antidumping and countervailing duty as these procedures have
taken over the safeguard clause as the means of protection preferred by domestic
industries, becoming, in the words of Kruger, “the protectionist instrument of
choice””. The accusation is grounded on the fact that the legal criteria that inform
these proceedings are biased i1n favour of domestic producers as they sanction
practices that do not fall foul when domestic competition 1s concerned. For
Instance, competition rules do not prevent sales below the average cost 1f the price
covers variable costs, nor do they prevent the granting of incentives. either
financial or fiscal, to attract investment inflows. A second factor that attracted the
attention of those who consider antidumping and countervailing measures as
protectionist 1s their indefinite length once such measures are imposed by the

administrative authority, whereas an escape clause can be implemented for limited

*® Ibid., p. 143. The modified provision is still present in the Trade Act of 1974 as subsequently

amended, under sec. 202(bX 1 X B).
% See Julia C. Bliss. The Amendment of section 30!. An Overview and Suggested Strategics for

Foreign Response, Law &Pol. Int [ Bus. 20 (1988). p.304
“* Anne O.Kruger, op.cit., p. 34
Also .M. Destler, op.cit.. p. 134 et seq.



periods. This argument. however. has lost some weight due to the mandatory

provision of a sunset review to extend the applicability of such measures- .
Therefore, it has been contended that, though the “legal objective™ of
antidumping and countervailing duties is distinct from that of sateguards. their
“economic objective”, that 1s, protection from foreign competition through import
restrictions, 1s the same. The protection they afford can. therefore, attract firms
beset by unfair competition as well as those that simply are at a disadvantage 1n
the race with foreign competitors. But, whereas the enactment of an escape clause
1s finally within the Executive’s discretion, which must take into account a

plurality of often competing interests, the quasi-judicial feature of the procedures

2

in question ensures a binding result in case of positive findings™. According to

some critics, the likelithood of positive findings was increased by changes in the
institutional setting. For instance, in 1980 the assessment of both the existence and
the amount of dumping and subsidisation was withdrawn from the Department of
Treasury, considered to be not responsive enough to the interests of domestic
industries and transferred to the Department of Commerce. It 1s consequently
argued that due to the foregoing features, antidumping and countervailing

measures afford a less costly remedy to domestic industries and above all a
remedy that does not attract the attention of competing interest groups. They are.
therefore, viewed as “tunctionally the poor (or small) man's escape clause™.”

The cniticisms of economists and political scientists 1s shared by prominent
lawyers, such as John Barcelo who points to the weakness in the injury test, the

expedited procedure. thce availability of provisional remedies and the reduced

discretion of the administering agency as factors that are likely to result in

- Agreement on Implementation of Art. VI ot the General Agreement on Tariffs and Trade.1994.
art 11.3. Agreement on Subsidies and Countervailing Measures, art. 21 .3
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antidumping and countervailing duty procedures which are biased towards
protectionism.’* Indeed, the 1979 Act introduced a stricter timetable for the
assessment of subsidy and injury and for the adoption of countervailing duties,
and definitely deprived the Executive of the rnight to apply waivers. Others,
however, have defended not only the political advisability of antidumping and
countervailing duties as a suitable means of preventing Congressional moves to
provide trade distorting compensation to affected domestic industries but also they
have defended their economic and legal rationale.”

Actually, the argument put forward by those indicting antidumping and
countervailing measures of protectionism proves less than it would seem.
Certainly, it shows that such measures are more attractive to domestic industries
than safeguards; i1t shows that firms besieged by unfair competitors can be helped
as can firms that simply do not perform well; it does not show that they aim at
providing indiscriminate protection. After all, the criticisms give no proof that
dumping and subsidisation are illegitimate from an economic viewpoint, and
certainly domestic industries would usually be better off if they were not obliged
to compete with foreign firms that dump or receive public grants. It can be argued
that the protection of non-competitive domestic firms is just a by-product of the
reasonable defence afforded to well performing industries. It is just a question of

adjusting the net, not of abandoning it. In short, the accusation that the overall
picturé points to protectionism is rather controversial. Instead, as will be shown 1n

later chapters, criticisms of the US regime are well grounded when they point out

>? ] M. Finger et Al, “The Political Economy of Administered Protection”, The American

Economic Review, 72 (1982) n. 3, p. 455.

> Ibid.,p. 465.
* John J.Barcelo’lll, “Subsidies, Countervailing Duties and Antidumping” after the Tokyo

Round”, Cornell International Law Journal 13 (1980), p. 270
>3 For a defence of US antidumping measures see Terence P Stewart,” Administration of

Antidumping Law: A Different Perspective”, In Richard Boltuck et al., eds, Down, op.cit., p. 288

et seq.
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that some specific rules or their implementation by the administering authorities

can run foul of economic logic and multilateral commitments and can theretore be

exploited for protectionist purposes.

On the other hand. the transtormation that has taken place at a multilateral
level counteracts the bias towards protectionism inherent in domestic institutions.
Two elements of salience have emerged in the Uruguay Round. Firstly. a more
precise concept of what constitutes subsidy, and in particular prohibited subsidy
has been set forth, which limits a state’s leeway in applying countervailing
measures. Secondly, the legal and political pressure stemming from the
establishment of a new dispute settlement system that has replaced the consensus
principle both for the establishment of a panel and the adoption of a WTO report
with that of the negative consensus to block either of these stages.

Certainly, contrary to other international tribunal proceedings, the Dispute
Settlement Understanding (DSU) 1s rather ambiguous over the issue of the
international legal obligation to follow the determinations of the panel or the
Appellate Body. Withdrawal of the measure concerned is usually required and in
addition the panel and Appellate Body may suggest ways in which the member
could implement the recommendation. However, if compliance 1s not achieved
within a reasonable period of time., the defaulting member can offer
compensation, and if no satisfactory compensation can be agreed upon, the
prevailing member can request authorisation to take countervailing measures..
Some scholars, therefore. have argued that “compliance with the WTO, as
interpreted through dispute settlement panels remains elective”. since the only

tactor that really matters 1s the balance of benetits and burdens achieved among
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members through negotiation.56 This approach would result 1n the possibility of
maintaining protectionist measures that are not tfound to be 1n contormity with
WTO provisions as long as the balance of benefits 1s preserved. Such a “realist™
approach, however, puts economically weak countnes at a disadvantage vis-a’-vis
a strong non-compliant, especially with regard to the suspension of concessions.
as the balance of interests 1s tilted in favour of countries with greater weight in the
international economy and whose bargaining power 1s correspondingly greater.
Others point to a set of articles in the DSU, which taken in context seem to imply

an obligation to conform to the report in case of violation of the WTO Agreement
and any of its components. Thus, article 21.1 provides for “compliance with
recommendations or rulings of the Dispute Settlement Body in order to ensure the
effective resolution of disputes to the benetfit of all members”, while art. 22 states
that “neither compensation nor the suspension of concessions or other obligations
is preferred to full implementation of a recommendation™.”’

However, as far as subsidy and countervailing measures are concerned this
optimistic outlook, based on a legalistic interpretation of the WTO texts, 1s not
entirely borne out by the ugly facts of international trade relations. In quite a few

cases WTO member states (and not only the US) have implemented the reports in

ways that still preserve the underlying objectives of those measures declared
inconsistent with WTO rules, thus triggering a sertes ot DSU art. 21.5 (non-
compliance) disputes. In some instances. as the FSC'ETI case illustrates. the
partial repeal of the measure has been due more to a wide ranging overhaul ot the

concerned regime for domestic reasons than to prompt compliance with the

*® Judith.H.Bello. “The WTO Dispute Settlement Understanding:Less is More . 4J/L 90 (1996). p.

417
>" See John H. Jackson. “The WTO Dispute Settlement Understanding - \Misunderstandings on the

Nature of the 1.egal Obligation, 4/J/L 91 (1997). p. 63.
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recommendations of the panels and of the Appellate Body. Finally. in other cases
WTO members have simply ignored the decisions ot the Dispute Settlement
Body. The issue i1s made more complex by the fact that subsidies and CV
measures are not confined to programmes under the direct control of the
Executive, but involve statutes and lawmakers. If governments. aware of the risk
of backlash for not playing by the rules of the game, have political self-interest in
the preservation of the multilateral system, public choice theory attitudes still hold
sway 1n determining lawmakers’ decisions. As we shall see in many cases
involving the US, we can find strong resistance to compliance, both with regard to
subsidies and countervailing duties, when compliance implies the repeal of rules

that favour influential interest groups.

Conclusion

The foregoing reflections allow for a first tentative judgement which can
provide the basis for a better understanding of the legal analysis in the following
chapters. There are more caveats than firm rules, but just because of this we can
draw a lesson: to mistrust clear cut conclusions, as the nature of subsidies and
countering measures i1s much more complex than appears at first sight.

The question whether countervailing measures per se are protectionist can
be answered stating that they are not more protectionist than the duties whose
effect they aim to prescrve. Rather, the protectionist bias stems from the different
weight domestic producers, foreign exporters and authorities have in the

proceeding and from an identitication and assessment of subsidising measures

which often i1s not consistent with economic analvsis and sometimes, as shown 1n

Also. Geert A. Zonnekekevn, “The Bed Linen Case and its Aftermath. Some Comments on the
FFuropean Community’'s *World T'rade Organization Enabling Regulation™.J.W.T. 36(2002).n.5.

p.997.
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later chapters, with international commitments. Domestic proceedings, however,
are more and more constrained by the emerging multilateral institutional setting,
which provides common principles for circumscribing government actions that
constitute countervailable subsidies, while at the same times making it easier to
obtain the repeal of such actions through a multilateral dispute settlement
procedure.

On the other hand, subsidies do not always have the same impact on
international competition and can have, at least indirectly. a beneficial effect tor
importing countries, thus prompting non-uniform reactions.”® In particular. the
United States i1s not as hostile to subsidisation as might seem at first sight, and 1ts
decision to countervail and the modulation of countervailing investigations do not

follow a one track pattern but are influenced by contingent factors.

** Supra note 18.



CHAPTERII

THE MULTILATERAL REGULATION OF SUBSIDIES AND
COUNTERVAILING MEASURES PRIOR TO THE URUGUAY ROUND
SCM AGREEMENT

Introduction

Fragmented and limited in scope as it was, the subsidy and countervailing
measures multilateral discipline in the period from 1947 to the Uruguay Round
shows a clear trend towards more stringent rules and a widening of their scope.

In principle the US supported the establishment of a trading system that
would strengthen the free play of market forces and reduce the influence of
government on economic attairs. In particular, the United States set its sights on
export subsidies viewed as trade disruptive. Other countries. including Brtain,
gave priority to such objectives as tull employment and external payment balance
and asserted the legitimacy of governmental support to domestic industries. On
the other hand, the United States had difficulties with any proposals to govern
subsidies on primary products as its legislation provided lavish price and income
support to its farmers, joined later by export support for American produce.

Thus the discipline of subsidies and count<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>