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ABSTRACT

The thesis is a study of labour regulation and the State in the
Sudan in the light of a general theoretical conception of labour law and
the State. The first Chapter defines the concepts of analysis that are
used throughout the study, isolates the "essential" properties of the
Capitalist State and Law from the historically concrete forms which they
assume In a particular society and distinguishes between processes which
influence development of the form of law and others which influence its
sociological development. Drawing on the analysis in Chapter I, Chapter
Il exposes the inter-relationship between the Sudanese social formation,
State and Law and the implication of this inter-relationship for both the
form and substance of labour relations law. Chapters Ill, IV and V are
specific verifications of the hypothesis regarding the inter-relationship
between the State and labour relations law in the Sudan and that
regarding the development of the '"substance" and "ideology" of law in
general.

The thesis considers law as an empirically-founded discipline.
But, it distinguishes between various types of empirical facts about law
corresponding with respective semi-autonomous social levels at which law
asserts its existence. The research method followed describes the
empirical facts about law at the particular level and, in order to
determine the epistemological significance of these facts, analytically
relates them to empirical facts at other levels.  Wherever used in the
thesis the term "theory" signifies either this methodological procedure of
analysing the inter-connection of empirical facts at a certain level and
their inter-relation with other facts at other levels, or the substantive
generalizations about law which findings at these various levels would
allow.

I consider my application of this methodology to the study of
labour relations law, the historical dimension this application introduces
in socio-economic analysis of this law, the criticism of certain Marxist
and other sociological conceptions of law it enables, and the
socio-historical relativity of the '"substance" and '"ideology" of law it

reveals as original contributions to the knowledge of labour law. The
compilation and evaluation within the framework of the thesis of

empirical materials on industrial relations in the Sudan are likewise
original contribution to the knowledge of Sudanese "labour law" and

labour law in general.



INTRODUCTION

Law is a social phenomenon. To be complete the knowledge of
law requires examination of this phenomenon at several levels of
abstraction corresponding in turn with several concrete inter-relationships

between law and society.

To begin with, the researcher needs to focus on the formalities
and techniques of rule-making and legal administration and the rules
principles and concepts governing them. At a second level, in order to
rationalize these doctrinal aspects, the researcher needs to examine the
substantive content of rules and legislation with relation to social
practices and relations which law endeavours to regulate. The focus of
the latter examination is to show the extent to which formal law (i.e.
rules, legislation and the principles underlying their innovation and
administration) contradicts, or otherwise compares with or justifies
existing divisions, equalities inequalities, '"balances" or "equilibriums" of
powers of the parties who are bearers of these relations or practices.
At a third level the researcher needs to examine the extent to which
these practices and relations phenomenalizing these divisons, equalities,
"balances" and "equilibriums" of powers are themselves limited by the
existing social and political structures within which they are taking
place. At a fourth level the researcher needs to know whether and to
what extent the latter structures are themselves concretized social

manifestations of dominant economic relations of production.



It is only after examination of the respective facts at these
various levels has been completed and a critical unification of the
findings accomplished may a theory of "essential" law be formulated.
The question why the formulation of such a theory is of particular
importance in the case of an implicitly comparative socio-legal study
(i.e. a study of law in an under-developed social formation in the light of

knowledge about law available in a developed society) is explained below.

The above delineation of the province of law means that law is
conditioned by underlying economic and social factors prevailing in a
particular society. However, if law as a social discipline is socially and
economically determined so also will this affect the academic discipline
dealing with this law as its field of study. This is a fact of some
significance in assessing the relevance, for a study of labour "law'" in the
Sudan, of the literature on labour law In Britain.  Because it is largely
dominated by the practical needs of studying existing social industrial
and legal practices (e.g. collective bargaining, industrial action and
specific legislative and judicial approaches to these and other areas of
labour relations) the analysis which this literature offers is not
necessarily relevant for another country where these practices, and,
structures within which such practices may take place, are either lacking
or radically different. Even when they have attempted to draw general
theoretical conclusions about law, some analysts (e.g. legal pluralists and
sociological jurists) of law in developed societies did not in fact go
beyond the second level of abstraction aforementioned. This premature
theorization (i.e. a theorization effected before examination of
respective facts at other relevant levels of abstraction) produces only

empiricist conceptions of law (i.e. conceptions that consider as



"essential" characteristics of lawﬁjhenomenagforms which law happens to
assume in a particular society at a particular stage of development). To
propagate these conceptions as "theories" of law is to endow them with a
universality that they do not possess. To apply these empiricist
conceptions of law in a particular society to a study of law in another
totally different society is to overlook differences, between law in both
societies, which even empirical investigation of law at any one of the

four levels aforementioned can reveal.

This thesis argues that it is always a "dominant" "form of
economic relations" - (previously mentioned under the fourth level) -
which determines the "essential" forms of the State and Law, but that
the autonomy of the State and Law are in turn always conditioned by the
stage of development of the form of economic relations. However the
effect of this development or under-development is reflected directly on
society, thence on the State and through the medium of the State on
labour relations law. Depending on whether the subject of examination
sis a developed society or an under-developed social formation, the
application of this general hypothesis reveals either an "autochthonous"
"evolutional" or "superstructural" "revolutional" course of social and legal
developments respectively. In the context of the evolutional course of
development which is typical of a developed Capitalist society both the
State and Law (if viewed at the present point of time in isolation from
their previous historical stages) appear as representative of "balances of
powers" and an apparently social consensus among classes and groups in
the wider society - (Cf infra Chap.Il £.98). Hence industrial relations
law appears as largely determined by autonomous operation of

autonomous institutions of collective bargaining, and, the State appears,



in this and other fields as merely instrumental in giving effect to
collective demands and wishes and furthering the interest of. the
community as a united whole. In the context of the revolutional course
of development which is typical of an under-developed social formation
both the State and Law appear as effecting economic regulation of this
formation from above. This latter course of development has its origin
in colonialism and its imposition of a capitalist form of State and Law on
a largely non-capitalist social formation. The sense in which this course
of development is '"revolutional" and the manner in which it interacts

with the social formation as a whole are explained in the thesis.

The thesis argues that labour legislation in the Sudan is a
capitalist form of law different from labour law in developed Capitalist
Societies only in the degree of its ideological development or autonomy.
Because ‘it is a form of descendent regulation, labour legislation in the
Sudan reflects, not the wishes or economic positions of autonomous
workers' and employers' organizations but certain political and economic
policy objectives formulated and given pre-eminence by the State. The
condition of the law regulating a particular area of labour relations (e.g.
collective, public individual and private individual labour relations) is
always explicable by the stance of the State towards this area. The
division of the part of the thesis dealing with labour legislation into
three chapters, dealing respectively with collective labour relations,
public individual labour relations and private individual labour relations,
itself corresponds with a typology of State intervention in the case of
each one of these areas. The type and extent of this intervention is in
each case determined by the proximity of the area under regulation to

the political and economic policy considerations put forward as
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influencing State intervention in various areas of social relations.

The Chapters on labour legislation in the Sudan focus mainly on
studying the effect which the stance of the State towards each particular
area of labour relations has on the ideology of the law regulating this
area and that of labour relations law in general. The aspects of the law
designated as 1its ideology are; formalities of rule-making and legal
administration and the social effectiveness of the law. The focus of the
discussion is to demonstrate the extent to which political determination
of the "law" and the particular rule-making and legal administration
processes adopted affect both the formal effectiveness (i.e. impartiality
and enforceability) and the social effectiveness (i.e. social-wide
effectiveness of statutory law deriving from optimality of this law for
the spontaneous social operation of the relations it endeavours to

regulate) of the law.



CHAPTER 1

TOWARDS A GENERAL THEORY

OF THE STATE AND LAW

Introduction

The visiting African Law-researcher is faced with the problem of
analysing social phenomena in his own country in terms and concepts
indigenous to legal education in the host country. The researcher may,
in conformity with the dominant research methodology in the host
country, underrate this predicament or deny its existence. But implicit
in any research approach that does not account for the discrepancy
between the social context of "Law" in for instance The Sudan and
Britain and the implication of this for Law are the underlying

assumptions about the positivism of social phenomena and exportability

of social disciplines.

A study of Law in two unequally developed social environments
may give as a clue to the "knowledge of the Law" the definition which is
given to Law in the developed environment. I believe that such a
definition must be subjected to further scrutiny in order to distinguish,
within Law, between what is inherent and universal in the Capitalist

"form of Law" and what is ideological and peculiar to '"the stage of

development" of the developed society.



The search for a method of comparative "sociological"
investigation led me to exclude as unsuitable for this purpose sociological
theories that, limiting themselves within the sociological sphere, make
their rules by assembly of social phenomena in order to explain other
social phenomena. At a certain level of abstraction these theories
become part of the concrete historical reality they are endeavouring to
interpret. The problem with such methodology and its findings -
(whether a sociological theory of Law or pluralist theory of politics or
industrial relations) - is that they remain peculiar to the concrete
historical formation in which they evolved - (i.e. developed Capitalist
Societies). But they may not possess more than a descriptive value even

in such societies.

The difference between the two social environments concerned is
also present in the stage of economic development. A method of
investigation will be most effective if it Integrates the economic and

social spheres.

Marxian theory possesses all the ingredients noted above as
essential for comparative "social" investigation. It possesses the
potential of a '"sociological" method that is capable of interpreting
concrete historical formations without running the risk of being
enveloped in the concrete history it is describing. It also contains the
substantive and methodological conception that societies are determined
by their underlying economic structures. It thus adopts as its terms of
reference categories that are universal and applicable in the
interpretation of social formations in their specific stage of economic

development and social and economic configuration.



The main object of this chapter is to argue that the "social" and
historical substance which the "form of Law" and the "form of the State"
assume, affect the ideologies of the social phenomena of Law and the
State, and, is at any time reflective of the stage of economic and social
development.  This is important for understanding the "capitalist" forms
of Law and the State in Sudan. The argument in this chapter also shows
that the province of ideology in Law is too extensive to be delineated by

a uni-disciplinary approach to legal research.

The chapter is divided into three main parts. Part | sets out the
general philosophical background on which I intend to place my argument
in Parts 2 and 3 of this chapter. Part 2 examines the implications of
the argument in Part 1 for a number of issues whose discussion is vital
for the analysis In the rest of the thesis. Part 3 utilizes the outcome of
the discussion in the first two parts for summing up the argument for the
historical relativity of the appearances of Law and the State and for
advancing a general methodological conception of a "form of Law" and a

"substance of Law" that would apply in the analysis of Law in the Sudan.

l. General Methodological Questions

The question whether Marxism is valid for analysis of
non-Capitalist social formations depends on whether Marxian theory is a
methodological naturalistic conception of "history" (i.e. a science) or
whether it is In addition to that substantive materialist conception of
"History" (i.e. a materialist theory of the determination and
transformation of societies; a philosophy). If the f{first position is

adopted the body of Marxian writings remains "a scientific approach to a
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strictly empirical investigation of the historical development of the
modern capitalistic mode of production" (Korsch, 1963, p.167) (1).
According to this conception the truth of the substantive results achieved
by Marx through application of his own method to philosophy and the
sciences is endogenous to the stage of development of the capitalistic

mode of production at the time of that application (2).

If the second position is adopted some of Marx mature works (e.g.
"Capital") become an application to a specific society and science of a
general philosophical conception of History. Thus Lenin says of the
relation of "Capital" to a general dialetical philosophy; "in Capital Marx
applied to a single science, logic, dialectics and the theory of knowledge
of materialism which has taken everything valuable in Hegel and

developed it further" (3).

I shall argue that Marxian theory is both a philosophy and a
science. However my argument is not necessarily a synthesis of the two
positions above. It is rather an elaboration of a specific
interrelationship between Marxian science and philosophy and of the
methodological implications of this interrelationship for both these
science and philosophy. There is also no necessary connection between
philosophy as used here and the metaphysical. Marxian theory is a
science and a philosophy in the sense that depending on the level of
generality at which any of the various questions this theory addresses
itself to, is analysed, its various propositions are stated either as
scientific concepts or philosophical categories (4).  Philosophical
categories are in this sense different from scientific concepts in the

degree of generality (i.e. in the removal from the data of sense "Bhaskar
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1979, p.5") of the questions with reference to which ghey are formulated
(5). Thus Marxian theory is "neither . . . refractory to empirical
reference in the sense in which philosophical theories are" nor wholly

provable by empirical test (Giddens, 1971 X).

1.A Why is Marxian Theory a Science and Philosophy?

Soviet Marxists staunchly believed that '"Dialectical Materialism"
(6) was "the central" and "most important" of Marxian philosophy (7).
Although "Dialetical Materialism" meant different things to Engels,
Plekhanov, Lenin and Stalin, the overall theme they adhere to is that
Marxian theory was, foremost a philosophy and science of history (8) and

more than just a hypothesis or methodology for research.

Other commentators also agree that the conception of Marxian
theory solely as a methodological principle is incompatible with Marx's
formulation, in the 1859 "Introduction", which "implies the reification of
the concepts of economic base and superstructure and the transformation
of their logical relation into a causal relationship of dependence and
succession, the former being said to condition to determine to overthrow
or to change the latter" and also incompatible with Marx's rejection of

the suggestion that his theory applied only to the bourgeois economy of

the modern world (Jordan 1967, p.299).

Some of the commentators who accept that Marxian theory
comprises a philosophy and a science consider the philosophy as a
metaphysical or teleological view of history - (Jordan 1967, pp. 307-310,

Elster 1985, p.107) - that has no necessary logical connection with
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Marxian historical materialism (i.e. science) - (Jordanx 1967, pp. 300, 392)
or has no such connection with development of the productive forces that

Marx sees as obtaining within Capitalism (Elster 1985, p. 272).

The metaphysical or teleological attributions are unacceptable in
view of the fact that '"destratification of science (9)" and
"dehistoricization of reality" constituted the essence of Marx's critique
of Idealism in the philosophy of Hegel (Bottomore 1985, p. 256). For
their part Marx and Engels believe that their premises were not arbitrary
dogmas but could be verified 'in a purely empirical way' (German
Ideology Vol I pt. 1A) (10). Yet "whether fused in dialectical
materialism or separated in Western Marxism" the dialectic of Marxist

theory has remained cast in an essentially idealist mould and its

materialism expressed in a fundamentally empiricist form (Bottomore

1985, p. 256).

I believe that a reading of Marxian theory viewing this theory as
Eomposed of logically inter-related and interdependent philosophy and

science may reveal a holistic and consistent understanding of Marx's

works.

1.B What does it mean to say that Marxian Theory is both a

Philosophy and Science

1.B.1 The Dialectical Method
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In his description of the movement of the pro’éiuctive forces (Marx
Capital Il 1962, p. 798) Marx makes implicit use of his own version of
Hegel dialectical method (11) (Bukharin 1969, pp. 74-75, Bottomore 1985,
p. 200). I will explain this further. The productive forces are things
(12).  To speak of a movement of the productive forces is explicable
either as a metaphysical anthropomorphism, or, "metaphorism" (12a). I
argue that the development of the productive forces is a "metaphorical"
description of the movement engendered by the interaction of the
productive forces and the social forces of production. This interaction
is "nature-imposed" (13) and materializes into economic and social
phenomena. This materialization is effected through a process which
although evolutional is contradictory in the Hegelian sense (14). But
whereas the three stages of the Hegelian Triad are in Hegel's Philosophy
different temporal stages of a thought process or moments of existence
of an essence (Althusser 1969, pp.89-107), each and every stage and the
"negative totality" they constitute become in Marx's dialectics "a
historical condition . . . i.e. a social condition associated with a
‘particular historical form of society - Marcuse 1963, p.314".  The poles
of the contradictions are now external to the process of the
contradiction itself. The three contradictions now condition the
relationship between the natural and its reflection in the human mind.
An idea which is a reflection of the natural world in the human mind
persists as far as it is compatible with the sensuous consciousness of the
natural world. A change in the natural environment triggers a new
sensuous consciousness and disturbs the previously held ideas. Finally an
idea compatible with the new sensuous consciousness is born (14a).  Thus
the intellectual advance arising from contradictions in thought is the

reflection in the human brain of the dialectical process of motion in the
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external world" (Lenin; PhN 1960, p.196, Jordan 1§67, p.199). This
consciousness is in its turn an integral part of the social process (Hook,
1971 p.71).  "The social forces act upon the productive forces effecting
their transformation, and the productive forces thus transformed reflect
back upon the social forces of production (Plekhanovy DM 1947,

pp-242-243") (15).

1.B.2  Marx's "Capital" Presupposes Marxian Philosophy

"Capital" is a theoretical construction, of the historical
development of the Capitalist mode of production, undertaken from a
philosophical materialist conception of history (16). This means that
"the Capitalist system of production relations constitutes a totality . . .
an all-inclusive unity which for this very reason must be examined and
presented as an interconnected whole" (Bottomore 1985, p.200). This
presupposition is essential for, inter alia, understanding the specific
classification and "hypostatization" of the economic categories and other
telated concepts analysed in "Capital" (17).  Korsch despite his doubts
about a Marxian materialist philosophy of history believed that it is "one
of the essential signs of Marx's dialectical materialist method that no
distinction exists between the historical and the 'theoretico-economic"
material in "Capital". . . and that the latter is "precisely a theoretical
comprehension of history" (Korsch 1970, p.54).  Lukacs likewise argues;
"by elaborating the connections between production and distribution,
Marx brings the dialectical opposition of the economic and the extra

economic into an organic and law-like relationship with the science of

economics" (Lukacs 1978, p.64).
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I believe that far from being a "hypostafization" or '"crude
functionalism" (Elster 1985, pp. 3-48; (18) Jordan 1967, pp. 298-299) the
movement which Marx metaphorically attributes to economic categories
and the contradiction he sometimes predicts as inevitable among some of
these categories derive from the sum total movement generated by all
forms of class struggle at all the social levels of a mode of production

(19).

The disregard of the interpenetration of production, distribution
and the social practices produces a conceptually unbridgeable gap
between the material base and the superstructures (20). It has also been
noticed as responsible for the inadequacies of theories of the State in
Britain (Holloway and Picciotto 1978, pp.10, 14). It is not clear whether
some of the contributors to the debate the latter two authors introduce
are not themselves prey to an empiricist reading of capital that led them
into subordinating the living economic and political class struggle to what

is in fact a fictitious movement of hypostatized economic categories

€21). -

1.B.3 Marxian Philosophy is Responsive to Empirical Reference

The interdependence of Marxian philosophy and science also means
that a Marxian philosophy of History does not depend for its validation
on any extra-historical facts. The connection of the social and political
structure with production must be shown empirically and without any
mystification or speculation (Marx, German Ideology 1940, pp.13-16) (22).
"The theoretical conclusions of the Communists" writes Marx '"merely

express in general terms actual relations springing from an existing class
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struggle, from an historical movement going on under our very eyes" (23).

The validation of philosophical materialism in this manner is
possible because Marx's implicit use of his own version of Hegel's
dialectical method allows the deduction that Marxian philosophy and
science are empirically-based and therefore verifiable by reference to
the substance of the "Historical process'" and to substances of specifically
determined historical processes respectively. The relevance of Marxian
Dialectics in explaining the mechanism of material determination Is
discussed later (infra Part 2.B.2.b). I illustrate here how the
philosophical categorization of the process of this determination is
dependent on scientific conceptualization of historical, empirically

observable, processes.

Marx considers the general movement of the productive forces as
a key to understanding the different socio-economic forms of production
(Marx Capital 1II 1962, p.798). The "development" of the productive
forces is meant to indicate the ever-continuous cumulative changes which

the methods of Labour, its social productivity and incidentally the

condition of the "objects of Labour" (23a) have experienced (24), and,
are, theoretically, capable of experiencing, across different stages of
human history.  The socio-economic form which production historically

assumes always corresponds to a definite stage of development of the

productive forces.

A question which interposes itself here is; what 1s it that
constitutes a "stage' of development of the productive forces? However

[ am inclined to believe that every phase of reproduction (25) constitutes
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a new stage of development of the productive forces. If development of
the productive forces means development of the methods of labour .and
its social productivity - (and the incidental impact of this on natural
resources i.e. objects of Labour) - there is no reason why every phase of
reproduction, however infinitesimal its impact might be, cannot be a new
stage in the development of the productive forces. Marx's emphasis on
the process of centralization of the means of production and socialization
of Labour - (Marx Capital 1 Ibid p.715), his identification of different
patterns of Labour relations corresponding to definite stages of
industrialization (26), and, his analysis of the organic composition of
capital and the tendency of the rate of profit to fall (Marx Capital III
1962, pp.227, 152, 143, 242, 210-259) are all attempts at periodizing the
process of reproduction on the basis of its effect on the condition of the

productive forces or vice versa.

According to this perception piece-meal changes in wages and
"modalities of control" (26a) or in the distribution of "roles and products"
(26b) that obtain within a mode of production as results of cumulative
development of the productive forces, the falling tendency of the rate of
profit and class struggle are themselves cumulative steps towards
exhaustion of developmental potential of the dominant mode of
production (27). "Analytically accentuated conclusions" (27a) of an
empirically-based study of these processes within a determinate
Capitalist Society may therefore also serve as prima facie partial

evidence for the validity of philosophical materialism.
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Commentators who view Marx's philosophy as teleological and his
Capital as an empirical critique of political economy do not see any
logical connection between the two (Elster 1985, pp.55-56) and therefore
also no such connection between changes that have been taking place
within Capitalism since its inception and the thesis of determination by

the economic structure (Elster 1985, pp.157, 272)(28).

From a different perspective, Althusser and his followers also
deny that stages of development of the productive forces consist in the
ever-continuous phases of reproduction and that such development can at
all be a cumulative process. Balibar, for instance, conceives a mode of
production as periodized in the combination of its elements - (Balibar
1975, p.252). It is the combination specific to the CMP¥*, of; Labour
power, means of production and the non-worker (lbid p.212), which, in his
view, constitutes the stage of development of the productive forces, to
which the economic structure underlying the dominance of that mode of
production corresponds. The recurrence of development of the
productive forces appears, with Balibar, as determinable, not by the
frequency of occurrence of reproduction nor by any other time
frequency, but, by the "atemporal" frequency of the alteration of that
combination. Depriving a '"stage", of development of the productive
forces, of its temporal content and identifying it with a combination of
substance - (Balibar Ibid 226 cf. supra p. ) is tantamount to its

"structurization" (29).

* Capitalist mode of production.
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Althusser accepts Balibar's formulation of the so-called basic
concepts of historical materialism (Althusser and Balibar 1975,
pp-163-181, 209-225). For his part Althusser also gives a wholly
structuralist content to the Marxian concept of historical time (Althusser
1975, pp.91-118).  He substitutes his so called structuralist causation -
(which is an exclusively "synchronic" explanatory concept; Glucksmann
1974, pp.148-150, 167) - for Marxist explanatory concepts which I believe

emphasise both "evolution" and "systematism" (30).

What both Althusserians and the previous Commentators slice off
Marxian theory is the core of its materialist dialectic i.e. that through
their mutual interaction the productive forces and the social forces of
production are at any given time the originator of their own "historical"
movement (31). Their view also disregards that determination by the
economic structure - (which always naturally corresponds with the stage
of development of the productive forces; Marx preface 362-63, Capital 1l
1962, p.772) - is an ever-continuous dialectic between the material and

social substance of any historical process or "the Historical process in

general" (31a).

The above view has its roots in the way in which its proponents
view the relation between Marx's "Capital" and a general dialectical
philosophy (e.g. Elster 1985, pp.37, 157). Having displaced Marx's
concrete works from their dialectical philosophical framework some of
these proponents could offer only ahistorical, formal, logical explanations
for the thesis of the primacy of the productive forces or the relation
between the economic structure and the superstructure (32). Thus

contradiction between the stage of development of the productive forces



20

and relations of production becomes for Elster and Cohen (33) an
ahistorical - (i.e. because it is not judged by the empirical historical
process) - event that may take place - (i.e. in the formal logical sphere),
between the productive forces and a counterfactual set of relations
(Elster 1985, pp.259-260) or "when stagnation of the productive forces
sets in (Cohen 1978, pp. 160-174). Both Elster and Cohen offer an
ambiguous view of the concrete historical social and economic
development that has been taking place since the inception of Capitalism
and of the ability of Marxian Science and Philosophy to explain this

development.

Althusser argues for the expulsion of all traces of the Hegelian
dialectical method from Marx, allegedly on ground of its incompatibility
with the distinct Marxist "problematic" (Althusser 1970, pp.24-69;
1969,pp. 89-255). This argument is integral to Althusser's theory of
"anti-humanist" and "anti-historicist" (34) Marxism. "The discontinuity
which Althusser introduced" in these respects between theory and
practices (35) was too radical and in effect made it "impossible" for him
"to reconcile the two" (36). Althusser however chose theory and,
considering Marxian theory as the product of a self-subsistent process of
knowledge (Althusser 1975, pp.24-69) transferred its application wholly
into the philosophical sphere. This however meant the denial of the
application of Marxian theory in any specific historical process or indeed
the "Historical process in general" (Cf. infra £.39). In some of his later
works Althusser denounced what he called this "theoreticist" tendency
that underlay parts of the earlier works of "Reading Capital" and "For
Marx" (Althusser 1976, pp.106, 141). However, because Althusser's

earlier concept of the "economic structure'" (37) and other so called basic
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concepts of historical materialism (Althusser Baliba'f{ 1975, pp.163-181,
209-225) have remained unchanged, this subsequent renouncement, and
the new emphasis associated with it, on the class struggle are superficial
(38). Applying Althusser's recommended "symptomatic reading" -
(Althusser 1975, pp.24-69) - to his own works we find that his essay;
"ldeology and Ideological State Apparatuses" (Althusser 1977, pp.123-173)
is an intuitive account of a class struggle that does not discursively fit
into his overall theoretical apparatus. This is because there is simply no
conceivable historical province for class struggle in Althusser's

problematic as he himself seems to recognize (Althusser 1976, p. 106).

1.B.4 The Distinction between Scientific Concepts and Philosophical

Categories

The interdependence of Marxian science and philosophy also means
that all Marxian propositions are liable to interpretation at, at least, two
broad levels of abstraction - (i.e. (1) as scientific concepts or hypotheses
and (2) as philosophical categories). This in turn means that a
proposition can be properly critically evaluated only after the level at
which it is proposed to be understood and evaluated has been properly
identified. This identification is essential for determining the type (e.g.
empirical or theoretical), realm (i.e. the field from which such evidence
may be gathered be it a determinate historical process or the "Historical
process" Cf below f.39) and weight of evidence needed for the validation
of the proposition. To illustrate this I will give a concrete example.
Taken as a philosophical statement the thesis that the economic
structure naturally corresponds to a definite stage in the development of

the productive forces and determine the superstructures (Marx Preface
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pp.-362-63, Capital HII 1962, p.772) cannot be catego::riically validated by
empirical facts obtainable from a single concrete historically determined
social formation (Marx, Preface, pp. 362-63). This is so for two reasons.
The first is that the realm of this categorical statement is the Historical
process in general. This is a field of application that has wider spatial
and temporal historical dimensions. It includes, as its particular
instances the sum total of historically determined social formations on
earth, and the history of the evolution of Mankind past and present (39).
The second reason is that such a categorical philosophical statement
cannot possibly be validated directly by empirical evidence but only by
"analytically accentuated findings" (39a) of the historical sciences

vis-a-vis such evidence.

It has been suggested in respect of the first reason that "only a
world history written from the materialist point of view could provide
the theoretical substantiation of historical materialism" (40). With
regard to the second reason, it has also been suggested; "the meaning of
the philosophical category of "matter" does not . . . apply to any object
of science but affirms the objectivity of all scientific knowledge of an

object (Althusser 1977, p.51)".

The above discussion does not mean that Marxian philosophical
categories are not responsive to empirical reference. It simply means
that the validation of these categories can be effected only via the
historical sciences. Thus "the validation of these categories remains the

responsibility of science and not of philosophy" (Jordan 1967, p.255).
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1.B.5 Marxist Theory as a Historical Science

The preceding discussion supports a conclusion that the validity of
Marxian philosophy does not wholly depend on the evidence obtainable
from a concrete historical social formation and that, in interpreting the
latter Marxian propositions can only be proven as hypotheses of science.
It follows from this that "materialists who apply philosophical categories
to the objects of the sciences as if they were concepts of them are

involved in a case of mistaken identity" (Althusser 1977, p.51) (41).

As a science Marxian theory hypothesizes that the real basis of
social life consists of definite productive forces and definite social
relations established by men interacting in the production of their means
of subsistence. This means that the study of institutionalized behaviour
must deal with "determinate individuals" with men as they really are and
not as they may appear in their own or other people's imagination
(Jordan 1967, p. 302). It furthermore claims that all human activity can
be described by means of the same naturalistic method which applies

equally to the world of nature and to the world of the mind (Ibid 300).

Against "methodological individualism" Marxian science, thus
stated, affirms the non-reducibility of society to individuals (4#2). Like
Durkheim Marx uses a "causal criterion" (42a) to establish the reality of
social facts on a "collectivist conception of sociology" (42b) (Giddens
1971, pp.66-67; 1977, p.2). In contrast to Durkheim, Marxian method
substitutes a '"relational criterion" for Durkheim's "criterion of
externality" (Durkheim 1938, p.10) as the basis for that reality (42c). It

thus avoids Durkheim's mistake of establishing that reality by reification
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of society. It is "the relations of people among themselves vis-a-vis the
natural objects in respect of which these relations are incurred" (42d)
that constitute this basis. The Marxian position is also advanced
because, by specifying this essential real object for social science
"Marxism provides a potentially theoretically autonomous sociology".
The pre-existence of societies also establishes their autonomy as possible

objects of scientific investigation (Bhaskar 1979, pp.1-91).

Marxian science shares with certain schools of sociology -
(Durkheim 1938, p.43) the conviction that the empirically observable
world should constitute the starting point for all theories (German
Ideology 1940, pp.13-16, Fruhschriften 1953, pp. 347-50)(43). Likewise
Durkheim's stratification within the social sphere, of social facts into
"articulated structures" and '"free currents" (i.e. practices) (Durkheim
1938, pp.10-13, 110) and his assertion of the explanatory primacy of the
former (Ibid 110) - (i.e. without denying the latter their prima facie
relevance) is not qualitatively different from the stratification (i.e. of
levels of abstraction) present in Marx's criticism of the classical
economists and his concrete historical studies (44). The level of
material production which Marxian theory advances as an additional and
ultimate referent in sociological explanation does not invalidate and
indeed may only be reached via these methods of investigation within the
"sociological sphere'. "Different levels" (4%#a) of the "sociological
sphere" may, while possessing their own ideological rationality, still be

manifestations of the material structure (45).
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Marxian science subscribes to a philosophy that views all types of
societies as specific socio economic forms of the process of production in
general (Marx Capital 11 1962, p. 793). The field of investigation of
Marxian science is not necessarily confined to the "synchronic"
configuration of phenomena and determinate individuals in their relation
to contemporaneous social structures (46). It endeavours also to explain
the process through which the contemporaneous structures have

themselves materialized across time (Bukharin 1969, pp.269 -272).

Thus delineated this field of investigation needs for its
interpretation and comprehension an approach that transcends
inter-disciplinary barriers. The subjects of investigation include (in
addition to determinate individuals) series of social phenomena that vary
in their "level of socialization" (46a) and extent of crystalization or
fluidity. To provide a more adequate account of the inter-relationship
of phenomena at different "levels of socialization" and ultimately of the
relationship between the economic structure and the ideological
superstructures, disciplines such as economics, psychoanalysis, politics,
historical sociology, industrial relations and cultural studies are all
needed and the critical unification of their findings is essential for

arriving at a clearer view of the socio-economic totality (47).

1.B.6 The Primacy of Philosophy

Many critics argue that Marx provided no schematic evidence to
validate his philosophical conception of History (i.e. did not use his
methodological interpretational science to substantiate this conception)

(48). It is however true that Marx and many of his successors paid less
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attention to the question of validating philosophical materialism. Some
of the texts that may be cited as interpretations of concrete historical
situations, appear not as written to establish the philosophical hypothesis

but as themselves based upon the prior acceptance of that hypothesis

(49).

The interpretation adopted in this thesis suggests also that Marx
instead of explaining, through interpretation of concrete historical
situations, the basis for his conviction in a materialist philosophy of
History tries to base even his theoretical construction of the
development of the Capitalist mode of production upon this so called
unsubstantiated conviction.  Thus Capital is not intended to and could
not categorically validate the philosophical hypothesis (Jordan 1967, p.

313).

The explanation that the Marxian teleological view of "history" is
responsible for leading him into neglecting the validation of his
philosophical conviction (50) is unacceptable. ~ Marx however constantly
referred to the empirical nature of his view of history and knew what
kind of evidence would confirm his hypothesis and where he should look
for it (Jordan 1967, p.304). Marx even regards such evidence as so
overwhelming and easy to come by that he does not think it worthwhile
to test his hypothesis by applying it to a particular historical situation
(Jordan 1967, p.304). As is perhaps obvious from the discussion in
previous parts the fact that Marx provides no evidence to substantiate
his philosophical hypothesis does not mean that Marxian science is not
capable of producing an interpretation of the world history in support of
this hypothesis.  Thus it is suggested; "Marxist Theory . . . has only laid

the cornerstone of the science which Socialists must further advance in
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all directions . . . (Lenin CW4 1960, p.211)".

Marx however does not regard his philosophical conjectures as
hypotheses. In "Capital" the materialist evolution of society is
described as a process of natural history working with iron necessity
towards inevitable results" (Capital I 1983, p.19)(51). Marx's conviction
in his hypothesis is so strong that he, not only sees its substantiation as

unnecessary, but also relies on it for espousal of a philosophy that would

henceforward change the world instead of interpreting it (52). With
regard to the relation between science and philosophy this could mean
that the truth of the philosophical categories is taken for granted and
that indulgence in the proof of scientific formulations of these categories
is a gratuitous and redundant exercise (52a). Soviet Marxism even held
that the materialist science of history presupposes or is deducible from

the materialist philosophy (Jordan 1967, pp.348 - 369).

The question of the relation between the philosophy, science and
also possibly practice of Marxism depends entirely on the subjective view
and environment of the actor. It is perfectly consistent for any person
to become a "Philosophical Materialist" first and depending on the
conditions of his environment choose whether to, immediately change, or,
interpret 1it. I believe that interpretation is always a scientific task
and, to do justice to Marxist theory itself, must therefore always follow
the methods of objective science potentially present within this theory.
The propriety of uncritical adherence to Philosophical Materialism is
however justified because adherence to any philosophy depends on the
"world outlook" of the actor. I have already pointed out that although

responsive to empirical reference Marxian propositions require for their
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proof as philosophical categories a type and scope of evidence different
from that required for proof of scientific concepts. Even if such
evidence is provided the partisanship of other people's philosophical

beliefs (which cannot possibly be ruled out) may prevent its

comprehension (53)

However the subordination of Marxian philosophy of History to
Marxian science or the denial of existence of the former hampers a
consistent understanding of Marx works. Moreover such an approach

may also have serious methodological implications for Marxist Science
itself. The failure of both Lukacs and Korsch in presenting an adequate
perception of Marxian Science (54) is not unrelated to their view of
Marxian theory as the self-knowledge of Capitalist Society (Lukacs 1971,
p.229) or the theoretical expression of a revolutionary process that will
end up with the total abolition of bourgeois society (Korsch 1970, p.62).
The limitation of the scope of Marxian theory to the specifically
historically determined Capitalistic mode of production (Korsch 1963,
p.167, 1970 p.44) and denial of philosophical categories that are not
necessarily reducible to this mode (Korsch 1970, p.44) led to the belief in
the identity or coincidence of consciousness and reality (Korsch 1970,

p.78). The latter in its turn meant a conception of Marxism that 1is

incapable of distinguishing between science and ideology.

2. Implications for Research

The previous discussion has methodological and substantive

implications for research. Section 2.A below examines the

methodological implications.
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2.A Methodological Implications

The assumptions made in the previous discussion are also implied

at all stages of research in the thesis. I explain here only the nature

and implication of the main assumptions.

I consider theory and empirical data as complementary but
distinguish between various levels of theorization and the different
nature of the empirical data needed for substantiation in each case.
Accordingly, I consider some Marxist and Third World literature as
empirical data for theorization on the State and Law in Sudan.
However, these same theories of Law and the State are also supported at

a lower level by empirical data that I have compiled in a study of

Industrial relations law in the Sudan.

This method reflects two convictions that are themselves derived
from the previous discussion. The first is that no matter how
tomprehensive empirical data at a certain social level on a particular
subject 1is, it can never by Itself vindicate a theory of the subject

formulated solely on the basis of this empirical data.

Just as a phenomenon is arguably explicable by collection of
subjective individual views about it (e.g. through questionnaire) so also is
it explicable by other social or economic facts preceding it in point of
time or order of hierarchy. Explanation of any phenomenon need, in
order to discern and perceive the internal characteristics or rationality

of this phenomenon, to trace its interrelationship with these other

relevant social and economic facts (54a). It 1s only after empirical
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investigation of the phenomenon has thus been Cjompleted and the
implications analysed that a theory of the phenomenon can be
formulated. This thorough investigation and analysis are important
because "essential relations" which theory seek to express are sometimes
"ontologically distinctive from . . . out of phase with and perhaps in
opposition to the phenomena (or phenomenal forms) they generate -
Bottomore 1985, p.407)". I also apply this methodological procedure to
show that the non-capitalist phenomenal forms which certain economic
social and legal relations assume in Sudan - (and possibly in some other
under-developed social formations) - do not necessarily mean that these

relations are also functionally non-capitalist (54b).

The second conviction is that the explanation of one set of

phenomena by another does not necessarily mean the deprivation of
either of them of its internal rationality. Explanation must emphasise

both notions of "evolution" and "systematism".

2.B Substantive Implications

2.B.1 Redefinition of Concepts

Drawing on previous analysis, the definition of concepts
undertaken under this part presupposes two things. The first is the
interpenetration of economic and social layers of a society. The second
is the universality of Marxian propositions. The emphasis on the
interpenetration of economic and social layers of a society is relevant in
discussion of the relation between the material base and the

superstructures. The visualization of this relation is important for
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concept/of the autonomy of the State and Law which in turn is essential
to my analyses of Law in general and then to Law and the State in Sudan
in particular.  This interpenetration also posits a conception of a mode
of production as a societo-economic form internally composed of
interpenetrating levels of materiality and sociality.  This conception is
relevant, in discussing the implications for Law and the State of the
presence, within one and the same social formation of Capitalist and
non-capitalist economic relations. It also helps to evaluate the various

theories that have been advanced as explanation for this phenomenon.

It is also relevant in visualization of a theory of transition to
Capitalism that will help guide the discussion, in the next Chapter, on

the Capitalism or non-capitalism of the Sudan.

Likewise the emphasis on the universality of Marxian propositions
signifies that the content which concepts such as the "economic
structure", "relations of production'" and the "productive forces" assume
in a definite concrete historical formation must not be confused with the
contents of the philosophical categories of materialism. It 1s wrong
from my view for instance to equate the philosophical category of the
economic structures and the Capitalist economic structure (55). The
latter is only a specific concrete historical form of the former.  The
main purpose of the discussion is the purification of these concepts from
the historical connotations that have been attached to them as their
"essential" meaning and the statement of their content at a level of
generality that would make them applicable in the anatomy of any social

formation including the one which constitutes the main subject of study

for this thesis.
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The empiricism and "historicism" (55a) of the "economic
structure” and other concepts have also led to an empiricism .and
"historicism" of forms of Law and the State and of certain of their
attributes (e.g. autonomy). Hence another justification for the
discussion is to demonstrate that because of their empiricist
presuppositions certain theories of Law and the State in developed

Capitalist Societies cannot be universal theories of Law and the State.

2.B.1.a Relations of Production

For the purposes of the analysis in this thesis I treat "relations of
production" and "economic relations" as synonymous. Man's original
"relation" to his natural conditions of production is, strictly speaking, not
a relation. "He actually does not relate to his conditions of production,
but rather has a double existence, both subjectively as he himself, and
objectively in these natural non-organic conditions of his existence"
(Marx Grundrisse 1969, Penguin, p.491-93). This basic "relation"
becomes a production relation or an economic relation when it is
mediated through other men. "Economics" says Engels "deals not with
things but with relations between persons, and, in the last resort,
between classes; these relations are, however, always attached to things
and appear as things" - (MESW 1962, p.374). An economic or production
relation is, then, a relation between two or more individuals vis-a-vis the
means of production or vis-a-vis their relation to the means of

production.



33
"In all forms of society it is a determinate’;production and its
relations which assign every other production and its relations their rank

and influence" - Marx; Introduction 1953.27.(56). When we come to

apply our definition of an economic relation, formulated with reference
to individuals abstracted from their "societal" (57) context, to the
anatomy of Capitalist Society for instance we find that the concept
"economic relations" comprise within itself numerous hierarchical levels

of relations which together articulate the dominance of the Capitalist

mode of production in that Society.

To begin with; Capitalist economic relations comprise: (1)
relations at the level of distribution of the means of production (i.e. the
specific manner in which labour power and the objects and means of
Labour are united); and (2) relations at the sub-level of distribution of
roles and products (i.e. subsumption of the individuals under determinate
relations of production specifying their role in production and their share
of the products); and (3) The relations, reflective of this latter
subsumption, among the social forces of production at different "levels of
socialization" (i.e. from different levels of relations at the plant level
between - (and among) - direct producers and the owners of Capital and,
gradually, to the level of their relaitons as collective producers and
collective owners, and, to that of their relations as politically organized

producers, and politically organized owners of Capital).

Having reduced the process of production to different stages of
relations of distribution we may ask; why is it called a process of
production - (instead of one of distribution)?  Production consists in all

these stages of distribution. ~ But because of the ancillary nature of the
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distribution of products it is conventional to consider production as
articulated in the first act of distribution (i.e. the subsumption . of
individuals under determinate relations of production). It is an empty
abstraction to consider production while ignoring this distribution (58).
When defined with reference to its final results - (e.g. as increment of
skill or efficiency of the means of Labour) "production" could also mean
"development" (Marx Grundrisse, pp. 491-93, 1969 Penguin, quoted in M.

Caine and A. Hunt, Marx and Engels on Law)(59).

Returning to the definition of "economic relations", we may note
that as a concept "economic or production relations", does not, because
of its inclusion of the "sum total of the relations" in a Capitalist Society,
help in an anatomy of that society. To be able to undertake that
anatomy, 1 will, first, prepare a breakdown of that concept into its
component levels hoping to investigate each, separately, and, give it a

specific epithet.

I shall always use the phrase "historical - or historically
determined - form of an economic relation" to connote a specific manner
in which Labour power and means and objects of labour are united and
"the incidental sub-framework of organization of production" which the
manner of this unity necessitates. This relation is historical - or
historically determined - because it is determined once, at the beginning,
and, would last for the lifetime, of a mode of production. It 1s a
relation of form - (as opposed to a '"combination" of substance) because
it consists in the manner in which Labour power, and, means and objects

of Labour - (i.e. means of production) are united but not of these

elements in their unity (60).
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At the level of the sub-framework of organiz’iation of production
and distribution, an economic relation becomes a relation between two or
more individuals vis-a-vis their relation to the means of production. If
we are to look for the substance of this relation the most likely target is
the completed subsumption of individuals under the specific historically
determined forms of economic relations (61). This subsumption
manifests itself into: (a) a determinate organization of the productive
forces - (Labour power + means and objects of Labour); and (b) a
determinate distribution of roles in production and shares of the
products. But, following the distinction already made (6la) between
analyses of forms and analyses of substance we may note that (a) and (b)

above are not by themselves the '"essence" of an economic relation.

The essence of an economic relation is not the determinate roles
in production and the determinate shares of the product which the
parties, to the relation, accept as forming the basis of their relation.
These are only the effects of an economic relation; its phenomenal
forms; or, its modes of expression. Nor does the essence of an
economic relation consist in the determinate organization of the
productive forces - (or in the external force which support that
subsumption).  This must be the case because these are the sources the
economic relation derive from, and, as such, they are external to itself
(i.e. cannot, by themselves, be its essence). An economic relation is, in
essence, a power relation whose existence or non-existence depends on
the "balance" (62) of powers at the disposal of each party to the relation.
This is not, of course, to deny that "the powers" of the parties to the

relation are, at any given time, an expression of; their share in the

means of production, the place they occupy in the production process and
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the condition of the productive forces (63).

2.B.1.bThe Productive Forces

"The productive forces" mean the material productive forces (64)
and as such, include; the objects and means of labour and "Labour power"
either in their unity in a particular mode of production - (i.e. as actual
means of production) or in separation from each other (i.e. as potential
means of production); Marx Capital II 1967, pp.36-37, Capital III 1962,
pp. &804-805. As a constituent of the productive forces labour is
percetved not as social labour but as Labour power; as a consumable
value; an object (65). Defined as the means and object of Labour and
labour power the productive forces do not belong to any particular
historically determined form of production (66). Transition from one
mode of production to another alters not the entities but only the form
of unity of these elementary factors of the "productive forces".
Moreover in contrast to the cataclysmic course of development of their

socio-economic forms the course of development of the productive forces

is evolutional (67).

2.B.l.c The Social Forces

"The social forces of production" correspond to the human agents,
their mutual "economic relations" and the social forms which these

relations assume at the different "Levels of Socialization".



37

2.B.1.d Process of Production

"Social process of production in general" is a phrase used by Marx
to describe, in the abstract, the production of use-values independent of
the socio-historical form of such production (Cf supra £.66). In Marx's

words, "

. . .The Capitalist process of production is a historically
determined form of the social process of production in general. The

latter is as much a production process of material conditions of human

life as a process taking place under specific historical and economic

production relations, producing and reproducing these production relations

themselves, and thereby also the bearers of this process, their material
conditions of existence and their mutual relations, i.e. their particular
socio-economic form (Marx; Capital III 1962, p.798). Because it is
indispensable for human existence the process of production, irrespective
of its form, must be a continuous process, and must continue to go
periodically through the same phases (Marx; Capital 1 1983, p.531).
"When viewed, therefore, as a connected whole, and as flowing on with
incessant renewal, every social process of production is, at the same

time, a process of reproduction (Ibid).

Having defined the meanings [ attach to "The relations of
production”, "the productive forces", "The social forces of production”

and "the process of production in general" I now turn to discussion of the

"Economic Structure'.
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2.B.1.c The Economic Structure

Althusser - (For Marx, Ibid. III) - defines the economic structure
as comprising the forces of production and the relations of production.
In another work - (Althusser & Balibar 1975, pp.165-181) - he fragments
these two into their component elements, which, are, according to him;
Labour power, direct Labourers, masters who are not direct Labourers,
objects of production and instruments of production. "By combining or
inter-relating these elements we shall reach a definition of the different
modes of production" (Ibid 176). Balibar's conception of a mode of
production is identical to Althusser's (Althusser and Balibar 1975,
pp.209-224). It is these elements in their combination which both
Althusser and Balibar conceive as the economic structure. Althusser,
often, uses the "economic base", the "(economic) mode of production" and
the "combination", interchangeably, to mean one and the same thing;
namely the economic structure (Althusser; for Marx 1969, pp.l11l, 89-116
idem. Reading Capital 1975, pp.174-181).

The elements Althusser and Balibar enumerate are not pre-given
elements. The "non-worker" (Althusser & Balibar 1975, p. 212) or the
master who is not "a direct Labourer" (Ibid. 176) are not pre-given
elements. The emergence, among the social forces of production, of
non-Labourers who are the owners of the conditions of production is
itself a product of historical development of the productive forces (Marx

Capital III 1962, p.798).

The text on which Althusser relied in reaching the conclusion that
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non-Labourers are a pre-given element is from Marx (Capital III 1962,
p.772) and reads: ". . . It is always the direct relationship of the owners
of the conditions of production to the direct producers - a relation
always naturally corresponding to a definite stage in the development of
the methods of labour and thereby its social productivity - which reveals
the innermost secret, the hidden basis of the entire social structure and
with it the political form of the relation of sovereignty and dependence,
in short the corresponding specific form of the State". But this text is
a statement of a general principle which is as equally true with a
classless society as with a class society. The elements which Althusser
draw from this text are elements of only one specific species of
relationships (i.e. relationships of a class society) among the different
species of relationships that are covered by the text. They are by no
means elements of a philosophy of historical materialism in general.
They are simply elements of a historically determined socio-economic
form (e.g. Capitalist Society). This is so because the "direct
relationship of the owners of the conditions of production to the direct
producers" could be one of "equilibrium" (67a) e.g. because these owners
and these producers are one and the same people (e.g. in a primitive

commune or in a socialist mode of production).

Marx never suggested that the economic structure comprise the
subjects and objects of the production epoch (i.e. material productive
forces and social forces of production). In all relevant texts Aarx is
clearly speaking about relations between people which correspond to a
definite stage of development of their material productive forces (67b).
In other words, there is always a clear distinction between three

elements: the people, their production relations, and, their material
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productive forces. But it is "the sum total of the relations of
production" which is pinpointed as constituting the economic structure
(Marx; Preface, MESW I 1962, pp.362-363. idem Capital I 1983, p.86 idem

Capital 1II 1962, p.772).

In another text Marx, unequivocally, states that: ". . .The
aggregate of these relations, in which the agents of this production stand
with respect to Nature and to one another, and in which they produce, is

precisely society, considered from the standpoint of its economic

structure. Capital IIl 1962, p. 798" (68).

Althusser and Balibar's conception of the economic structure
confuses its content as a philosophical category with its content as a
conceptualization of a configuration of phenomena in a concrete social
formation. As a philosophical category the economic structure
comprises the aggregate of "economic relations" mentioned previously as
present within a mode of production. When applied as a scientific
hypothesis the economic structure connotes a totally different object.
An economic relation applied as a scientific hypothesis connotes as its
object a concrete living social relation incurred vis-a-vis a concrete real
economic activity. Likewise conceived as a scientific hypothesis the
economic structure becomes the aggregate of these living social
economic relations. The task for Marxist interpretation becomes the
exploration of the empirical interrelationship of production relations at

enterprise level with higher, organizational legal and political, forms of

these relations within a concrete social formation (69).
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Althusser's conception of the "economic struéture" led him into
substituting another version of '"historicism" (69a) for the historicist
approaches he attacks (Althusser 1975, pp. 119-143)(70). Because there
is no conceptual link between Althusser's "economic structure" and
superstructures, the study of their interrelationship cannot be an object
for a materialist science. Thus Althusser ‘model offers no province for a

Marxian Science (71).

2.B.2 The Relation between the "Economic Structure' and Superstructures

2.B.2.a The Scope of Existence of Superstructures

I have defined an economic relation as a relation between two or
more individuals vis-a-vis their relation to the means of production. An
"economic relation", as defined above, may, in a societal context, exist
at different "levels of socialization" (72). It may in particular exist at
the lowest level of socialization, as a relation between direct producers.
It may, at a higher level, exist, in specific societies, as a relation
between these direct producers on the one hand and other individuals
who, though not direct producers, are involved in the production process.
At further higher levels an economic relation may exist as a relation of
distribution, of "roles" (72a) in production and shares of the products,
among the different individuals involved in the production process, In
proportion with their property rights in the means of production.  Even

political relations are social forms which economic relations assume, at

top "levels of socialization".
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The analysis of this subject has so far been [Si—oceeding at a high
level of abstraction explaining the state of things a priori (i.e. from a
philosophical materialist perspective). The interpretation of concrete
historical formations require however an explanation of the empirical
inter-relationship of concrete phenomena. The social totality described
apriori as composed of economic relations at different "levels of
socialization" presents itself In concrete history as definite people with
definite relations of production and social and political forms. It is
possible to hypothesise that relations of production at enterprise level,
collective Capital-Labour relations, political relations, labour and
political organizations, the centralized State and Law are all specific
forms which economic relations assume at these definite empirical

"levels of socialization".

The "level of socialization" of a relation designates the place of
the relation in the societal hierarchy (i.e. judging by the extent of
Communality which the relation reflects)(73). There is another
pmportant distinction to be made, among relations which have become
concretized (i.e. structures) and others which are still unmoulded (i.e.
practices). Thus there are political structures and political practices,

industrial relations structures and industrial relations practices and social

structures and social practices (74).

[ consider all these structures - (e.g. Labour and political
organizations, state and legal insititutions and other social and
educational institutions or establishments) - as historically-material
structures - (i.e. as opposed to the naturally-material structure which 1is

the productive forces at the definite stage of development) - or
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superstructures. Superstructures are accordingly levels of the
"naturally-material structure'. Each superstructure and the practices

taking place within it interact and in their turn react upon, and are

influenced by, other superstructures and practices.

From this perspective the relation between the material structure

and the superstructures cannot simply be viewed as one between a
conceptually distinct economic base and a State and Law. The Social
totality should rather be regarded as composed of these hierarchically
organized (75) interpenetrating levels of structures and social practices
determined in the last instance by the stage of development of the
productive forces. The relation between the '"economic structure" and

the State or Law for instance can be established only via other

intervening superstructures and practices.

However for purposes of comparative socio-economic studies that
endeavour to discover the "essential characteristics of specific forms of

social relations" (75a), the "realist" (75b) transcendence of the historical

appearances which these "forms" assume in a particular society s
important.  All the superstructures fulfill social and economic functions
that also incidentally mould and normalize human practices (i.e. reinforce
a dominant ideology). A study of these historically specific structures
must not focus solely on the objectively-ascertainable or subjectively-
ascertainable ideological roles they play. In order to introduce a
historical dimension in the study of ideology and incidentally arrive at a
non-historicist and non-empiricist conception of the State and Law such a
study must focus also on the fact of the historical inception and

materialization of these same superstructures.
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2.B.2.b Mechanism of Determination via the Eéonomic Structure

I have already defined the "economic structure" and stated that
each phase of reproduction is a new phase in the development of the
productive forces. I now endeavour to explain the mechanism through
which correspondence between the productive forces and the economic
structure and determination of the superstructures by the latter is
effected. As already mentioned the actual shares of the products or
"roles" (75c) in production and the social forms which distribution of
"roles" and shares takes at all levels of socialization are merely the
phenomenal forms of economic relations "their modes of expression'.
An economic relation is "essentially" a power relation whose equilibrium
or disequilibrium depends on equality or inequality of the parties"
relation to the means of production, but, whose existence depends on a
balance of power over and above and in spite of that equilibrium or

disequilibrium.

* The mechanism through which this "natural correspondence" (Marx
preface 362-63 Idem Capital III 1962 p.772) - is maintained is one of
disturbance and re-establishment on new bases of the "balance of power"
inherent in economic relations. The condition of the "economic
structure" changes when all or part of its constituent economic relations
have experienced a movement of disturbance and re-establishment of
balance. The new economic structure - (i.e. the new balance of power
at the lowest level of socialization) does in turn assert itself at "higher
levels of socialization" (i.e. superstructures and practices).  The motor
of this movement is always the Class struggle (75d). A scientific - (i.e.

as opposed to a philosophical) - recognition that the productive forces
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have developed further and that the economic structure and the
superstructures must change to conform to the new phase signifies
nothing more than "the existence of a stimulus for social action" (76).

The reason why this is the case is explained below.

The process of adapatation by society to a new stage of
development of its material productive forces proceeds on the basis of
contradictions, at "different levels of socialization" (77) between
relations of distributions founded by the social forces of an antecedent
stage and the relations of distribution necessitated by an imminent stage
of development of the productive forces. We can carry this further to
say that this contradiction is one between the determination, from above.
by the superstructures (e.g. law, form of the State, ideology . . .) and the
potential determination, from below by an imminent economic structure

In an imminent stage of development of productive forces.

The superstructures of an antecedent stage of development of the
productive forces assert their dominance at all levels of socialization in
society. Likewise new material conditions in order to provoke any
social change have to first exist in men's consciousness - (i.e. have to be
strong enough to, overcome the ideological dominance of the existing
superstructure, and, provoke the knowledge of their sensuous
consciousness by the actors) - and be, thereafter, transformed, at their
hands, into social action at higher levels of socialization. Contradiction
between economic relations of an antecedent stage and economic
relations of an imminent stage of development of the productive forces,

in effect, takes place at every level of socialization in society.
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Two qualifications need to be made about the mechanism and
motor of movement of the material determination discussed above. The
first is that they are described here at the level of social production in
general - (irrespective of the historical specificity of a social formation
within which they are taking place). This in its turn means two things,
the first is that the specificity and functions of the ideological (i.e.
historical) "forms" which practices materializing as a result of this
process take depend in each case on the specificity and stage of
development of the historically dominant "form of economic relations".
The second thing is that the contradiction described at this level is
applicable even to classless societies. However in its application to
class societies this contradiction becomes conditioned by Internal
divisions within such societies. Rather than automatically displacing
each other - (as they do in classless societies) - the contradiction
between the superstructures of an antecedent stage of development of
the productive forces and the potential determination by the economic
structure of an imminent stage of development of the productive forces
present, in class societies, a relationship in which the superstructures
may, as long as the developmental potential of the mode of production

remain unexhausted, be "over-determinant" (78).

The second qualification to be made is that in empirically testing
the validity of this mechanism and motor of material determination the
distinction made earlier between validation of philosophical and scientific

propositions must be borne in mind.
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2.B.3 Transition

The capitalist process of production is a historically determined
form of the social process of production in general (Marx Capital Il 798).
Although the origination of isolated capitalist economic relations may,
under feudal society, have started earlier (79) these capitalist economic
relations became a historically determined form of economic relations -
(i.e. a capitalist mode of production) - only when the development of the
productive forces has reached the pitch of enabling "the beginning of
their politico-economic form" (79a). A mode of production, as a
societo-economic system, begins only at that stage. Transitional periods
present therefore features, not of origination of individual economic
relations of a mode of production but of beginning of the

politico-economic form of these relations (80).

Such a conception of transition has immense logical appeal

because of the following :-

AN

a) There is the difficulty, prior to this stage of historical beginning,
of pinpointing a rupture in which an antecedent mode of production
expires and a new mode commences. All antecedent developments
leading to this culmination, although they may be claimed as a
precondition facilitating that transition, are definitely not stages of
development of a new mode of production. This is because these same
develolpments can logically be claimed to be stages in the development
of the decaying social system whose existence, however continues as long
as its superstructures persist - (Cf Maurice Dobb pp.61-64; Christopher

Hill pp.118-121: both in Rodney Hilton 1976).
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b) The concept of a mode of production finds ; content only from
this moment of historical beginning. ~ Without this location of mode of
production at the level of historical beginning, the hypostatization by
Marx of the capitalist mode of production (or of capitalism and capitalist
relations of production as often used as epithet for that concept) would
remain a meaningless anthropomorphism. I have already indicated that
this hypostatization is only a metaphorical way of describing the
movement engendered by the societal forces within a mode of production
(81). The debate in recent years on the "ability" of capitalism at
"dissolving" antecedent "modes of production" conducted with reference
to Third World Countries is example of the confusion and sterility
discussion would end at if the concept of a mode of production is to be
reductively used to connote individual or non-societal configurations of

individual economic relations (82).

A form of economic relations becomes historical - (i.e. acquires
societal existence) as a culmination of development of historical
substance antecedent to that becoming. "We see then the means of
production and of exchange on whose foundation the bourgeoisie built

itself up, were generated in feudal society (Marx; Communist Manifesto

in MESW 1 p.39).

The structure which emerges at the beginning of a mode of
production, to represent and consolidate the new form of economic
relations, is not simply an economic superstructure - (i.e. is not merely a
political power of a class resulting solely from organization of bourgeois
economic interests previously existing in disparity under the

superstructures of the decaying feudal system)(83). It is in addition to
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that, the structure destined by the "general movement of the productive

forces". It is therefore extra-economic in origin (Marx, Grundrisse 1969

pp.485-9).

It is the politico-economic structure of the new historically
determined form of economic relations which construct both the societal
form and substance of their sub-system of organization of production and
distribution. It would in particular secure, by force if necessary, the
labour power, the means and objects of labour, and, determine the roles
of different individuals in production and their share of the products,
and, undertake all that is necessary for the operation of the form of
economic relations as a societal system. We are here encountering a
situation in which the politico-economic structure determining both the
form and substance of the sub-system of organization of production and
distribution. This is a type of determination compatible with the stage
of development of the productive forces at the moment of transition,
when the social in an antecedent system of production has been ruined

and the social of the new order hasn't been born yet (84).

The political authority implanted by this revolution is an embryo

that comprises within itself the elements of the new social system.
This authority is the State. For the whole period after its establishment
by the victorious class (or classes) and until the foundation of its
representative mode of production has been completed, this transitional

, _ . . e
State exists in absolutism, or, '"economic-corporate primitivism

(Gramsci, 1971 p.263).
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The transitional State undertakes re—organizéiion of individuals'
immediate relations to the means of production, and, their subsumption,
under capitalist relations of production. In case of capitalist production
relations which had already existed, in isolation, under the doomed feudal
system, organization by the transitional State would mean the
acquirement, by these relations, of an additional juridical and political
existence. For a whole period after the establishment of the State,
organization of production could also take the form of using its power in
furthering the dominant material interest at the expense of other less
dominant material interests in the social formation. In the early history
of European Capitalism this was particularly exemplified by the State
measures aiming at, the liquidation of feudal property - (in Engels,
principle of communism MECW VI pp.345-46) - the hastening of the
process of divorcing direct producers from their means of production (Cf
Marx, Capital 1 1983 pp.672-693) and the forcing down of wages by Acts

of Parliament (Cf Marx Capital I 1983 Chapter XXVIII).

b An authority which imposes a system of distribution of the means
of production can a fortiori build its sub-system of organization of
production and distribution (i.e. sub-system of distribution of "roles" in
production and shares of the products). Unlike that of consolidating the
distribution of the means of production, and, because of the perpetuity of
the production process, safeguarding the smooth functioning of the
sub-system of distribution - (i.e. guaranteeing the appropriation by
different agents of production of a share in the products representative
of a "balance of power" in the imminent stage of development of the
productive forces) becomes a permanent function for the State. The

State not only cannot, in the long run., over-impose an external
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sub-system of distribution oblivious to the stage of :'development of the
productive forces, but it is the stage of development of the productive
forces and of production and distribution which determine the different

forms the State has to assume in correspondence with themselves (85).

3. Historical Relativity of the Superstructures

The conception of the State as inherently autonomous or law as
"essentially" rational or objective are products of, inter alia, a tendency
to treat as "essential" properties of the subject of inquiry - (e.g. Law,
The State . . .) historically concrete forms which the particular subject
happens to assume at the time of inquiry. This conception confers on
empirical findings about historical forms of law and the State in
developed Capitalist societies an epistemological status and universality
that they do not qualify for. In order to explain why Law and the State
can in other societies be different I endeavour to show in this part that
the form of Law and the State and their ideological properties are
adlways conditioned by the form and stage of development of material
production.  This is true whether these forms are studied in different
societies or within the same society across different stages of its
development. In this part however I will focus on the latter possibility.
In order to identify the "essential" "form of the State" [ need to
investigate the process through which contemporary State institutions
have developed across time. The emphasis | place on the development
of the State through time does not imply that the study of the
contemporary system of the State is unimportant. This is simply the
approach most suitable for the purpose of the thesis, namely the

identification of the "essential" features of the Capitalist form of Law
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and the State and utilization of the conclusions for the discussion of Law

and the State in Sudan.

The view that the State is inherently autonomous is also shared by
some commentators who are supposedly "anti-historicist" - (Balibar 1975
pp.209-224), Althusser 1975 pp.163-181, 1969 p.113, Poulantzas 1982).
The anti-historicism of Althusser and his followers had paradoxically led
them all the way back into idealism (Clark 1980 p.40. fs.56, 85).
Whereas historicist interpretations misconceive the concrete historical
substance which Law and the State assume in developed Capitalist
societies for the "essential" forms of the Capitalist State and law; some
of Althusser's followers formulate theories, about allegedly the
"essential" form of the State, which, although accomplished through
formalistic analytical deduction, is a universalization and eternalization

of this same historical substance (86).

3.A. The State

I have mentioned elsewhere that the stage of development of the
productive forces determines the form of the State. This needs more
clarification. To do this let us recall the definition of economic
relations, used throughout the text, as power relations whose equilibrium
or disequilibrium depends on equality or inequality of the parties' relation
to the means of production. Where the parties are unequally related to
the means of production (e.g. one owns the means and objects of labour
and the other owns only his labour power) their powers are bound to be
unequal. This inequality of power will further be reflected in the

parties' relations vis-a-vis the process of production (i.e. in the
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distribution of '"roles" in production and shares of ’f’he products). In
Capitalist relations of production this further inequality is exemplified by
on the one hand the privilege of the owners of capital to manage and
appropriate surplus value, and, on the other by the entitlement of the
workers to wages in an inherently unequal exchange. But this doesn't
explain everything. A party to an unequal economic relation may, in
fact, receive less than his share because the other party is, from a
position of dominance, capable of intensifying his exploitation. The
political and legal control of the exchange between Capital and Labour,
may take different ideological forms which depend on the stage of

development of the productive forces.

The first of these forms is one in which the acceptance of
exchange and the terms and conditions of the exchange are directly
imposed and sustained by a repressive regime of the dominant party. In
the history of Capitalism in Britain and France the pillars of this form
could be found in a host of statutes aiming at; the coercion, through
éxpropriation, of the agricultural population into accepting the exchange
of their labour power for whatever share of the products the owners of
the conditions of production were ready to offer - (Cf. Marx; Capital 1
pp.671-685), compulsory extension of the working-day, and, the lowering

of wages (87).

A second form of control of the exchange between capital and
labour begins when, due to completion of appropriation of the means of
production, economic necessity replaces external repression in urging the
labourer to sell his labour-power. This is the stage of the so-called

"free exchange'" between Capital and Labour. Henceforward the
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labourers may be left to the natural laws of production i.e. to their own
dependence on capital, a "dependence springing from and guaranteed in
perpetuity by the conditions of production themselves'. The State no
longer needs to invoke external power for protection of the system of
distribution of the means of production since it is now internalized as a
self-evident Law of Nature - Marx Capital I p.689). The terms and
conditions of exchange between capital and labour, although still fixed by
the owners of capital, reflect an increased awareness of the natural
barriers, to capitalist development which the imposition of an unlimited

working-day for example might create - Marx; Capital I p.447, 253)(83).

A third form of control of the exchange between capital and

labour begins when, due to development of the productive forces and

increased '"socialization" of the workforce, the social power of the

workforce intervenes as a new factor in the determination of the terms
and conditions of the exchange (89), especially with the development of

trade unions.

The first form of the political and legal control of the exchange
between capital and labour is effected by an economic-corporate State
whose objective and means, as a lever of the capitalist class in the
course of its formation, are reflective of the conditions of the economic
structure at a time of transition, and, of primitiveness of the instruments
of labour, its low productivity and disorganization of the dominated

classes at this and the immediately subsequent stages.
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The second form of control corresponds to a stage of development
of the productive forces in which technical economic performance .had
gained relevance as a criterion in the determination of the terms and
conditions of the exchange. The State, still the sole determinant of the
terms and conditions of the exchange, acquired a new rationality in the
interpretation of its authority. For the first time then and there State

authority appeared as distinct from the partial interest of the dominant

class.

The appearance of the autonomy of State authority becomes
tangible when such authority has become exercisable within institutions
consisting of the organizations of both the capitalists and the workers.
This 1s what takes place in a developed context of the third form of
control of the exchange between capital and labour. Concretized in the
institutions within which it has become exercisable State authority
becomes a "centralized State", whose primary task is the harmonization
of conflicting interests of the parties to the sub-system of distribution
(i.e. of "roles" and products) within the dominant socio-economic system

of distribution of the means of production (i.e. within Capitalist Society).

To the class which owns the means of production the centralized
State symbolizes an organized power which may potentially be wielded
for maintenance of a sub-system of distribution favourable to their short
term and long term interests - (the two interests being not necessarily

always coincidental) - as appropriators of surplus value and privileged
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beneficiaries of an established and desirously stable system of
distribution of the means of production respectively. The fulfilment by
the centralized State of these objectives is guaranteed by the material
power of this class (90). As an instrument of this class the centralized
State does not invoke its power to directly protect the mother system of

distribution of the means of production because it does not need to - (i.e.

because civil society or economic relations at the different "levels of
socialization", of which the centralized State is a superficial level, do

that job) - Cf A. Gramsci, Prison Notebooks 1971 p.263.

For the dominated classes on the other hand the centralized State
represents an organized power which may equally be utilized in
promoting their own interest within the existing system of ownership of
the conditions of production. As an instrument of these classes the
centralized State may not effectively change the system of distribution
of the means of production, because, of the many economic relations at
different "levels of socialization" on which the existence of this system

is based, it is only a superficial level.

To recapitulate: (a) relative autonomy of the State means relative
autonomy of the centralized State; (b) this autonomy is objectified by the
apparent neutrality of the Institutions of the Centralized State - (the
judiciary, the legislative organ and the executive organ) resulting from
their placement in a relation with each other whereby they, in their
interrelation, appear as representative of public consensus (91); (c)
autonomy of the centralized State is neither absolute nor static. It only
exists as a relation to, that is to say its existence or non-existence

depends on, the stage of development of the productive forces and
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incidentally the stage of class struggle. We have already seen that the
absolutist State and the State in the secondary form of exchange
between capital and labour, although forms of the Capitalist State, were

strictly speaking not autonomous; (d) not every Capitalist State is a

relatively autonomous State.

3.B. Law

In contrast to the different schools of positivism which conceive
law as either an arbitrary will of a sovereign or as having no other than
a normative existence (92) the Historical and Sociological Schools are
distinguished by their attempt at discovering a "scientific" explanation to
law.  The Historical School (93) sought to understand the history of law
as a process which is necessary and therefore "conforming" to law (i.e.
"conforming" to the laws by which is determined the historical
development of a nation). Because of its preoccupation with the
historical form - (in disregard to the substance of the historical process)
- the Historical School failed to discover these laws which, according to
it, determines the historical development of a nation - (Plekhanov, DM
1947 p.162). Instead it predicated the "consciousness of a people" or the
"spirit of a people" - (Savigny Vol.I p.l4. Puchta Vol p.3l German
Editions) as its final terms of reference. From the point of view of its
critics this was a recourse to an idealism "less solvent" tnan the '"much
more profound idealism of Schelling and Hegel" - (Plekhanov, DM 1947

p.167).
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The Sociological School of Jurisprudence likewiée conceives law as
a social phenomenon and seeks the application of the sociological method
- (i.e. observation, experiment comparison and the "historical method"
Lloyd, 1985 p.550) in its study. In his Rules of Sociological Method
Durkheim however rejects the "historical method" from among rules of
sociological explanation because its inclusion was in the first place due
to Comte particular conception of sociological laws - (which is more like

the approaches under £.94) - (Durkheim, 1938 pp.125-126).

In its modern (94) form the Sociological School focussed on
expounding the social basis of law and asserting its dependence on social
"compulsion" Ehrlich, 1936). At the basis of Ehrlich's conception of law
(95) lies the assumption that social evolution is an autonomous and
spontaneous process, and, in the search for truth, empiricised society 1s
the final authority to which appeal may be made (96). Hence in its

formulation of a theory of law the sociological approach mistakes the

concrete phenomenal form which the "form of law" assumes, for the
"form of law'. This is an approach that is inherently incapable of
distinguishing between the "form of law" and the ideological appearances
this form may assume. One commentator has accordingly noticed the

absence of ideological analysis in the domain of sociological theory both

old and new - (Hunt, 1984 p.12).

Ehrlich's idea of law contrasts on the other extreme with Austin's
theory of "Commands". But they have one thing in common namely
their empiricism of the subjects of study. Ehrlich substitutes his
empiricism of society for Austin's empiricism of the form of law. Both

"Society" and the "State" have their roles in the law-making process.
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To understand these roles, the idea of society as a concrete given subject
has to be transcended. What is needed for this understanding is. an
anatomy of society or its breakdown into its component elements; its

people, their relations and their material conditions of existence.

Pashukanis,(97) starting from presumably Marxist premise, offers
his own conception of a general theory of law. He differs from previous
jurists by his endeavour to relate law to underlying economic relations.
Although following an historical materialist investigation of law
(Warrington 1981 p.2) Pashukanis' empiricism or historicism of empirical
or historical findings about law lead him into idealizing its essence.
This makes discussion of his theory of law relevant for the purposes
outlined under Part 3 of this Chapter. Moreover, left uncriticised,
Pashukanis' theory of law is a strong Marxist authority that law s
"essentially" rational. This contradicts the main theme and a conclusion
posited by the weight of empirical evidence in this thesis which are that
the form of law is determined by the historically dominant form of
economic relations and that the rationality or irrationality of this form is
always relative to the socio-economic historical conditions in which it is

dominant.

Pashukanis' analysis of objectivity of the legal form is, for the
purposes of the discussion in this part of the thesis, important because it
is a focussing on the issue to be tackled before any claim as to autonomy
or non-autonomy of law may be established. Pashukanis, of course,
provides the categories, which from his point of view concretize the
legal form. [t is essential, therefore, that, before any alternative

categories are advanced as grounds for that objectivity. his view be
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accounted for.

Pashukanis' emphasis that the assertion of the class content of
juridical forms does not by itself explain the objectivity of the legal
form is, undoubtedly, rightly placed. But, instead of seeking objectivity
of the legal form in the specific stage of the class struggle, he chooses
to desert class analysis altogether and opt for the commodity-exchange
epiphenomenon.  Pashukanis is not seeking to establish an ideological
objectivity (i.e. effectiveness) of the legal form, but, rather to empiricise
the legal form and give it "essential" objectivity (98). It is important to
understand, therefore that Pashukanis' analyses of the form of law and
the State are not simply, as they are sometimes mistaken to be (99),
analyses of ideological forms but a general theory of law and the State.
All this is done on supposedly Marxist basis but, not without some

confusion and misinterpretations.

Instead of taking the relations of direct producers to the owners
of the conditions (i.e. means and objects of labour) of production as the
clue to understanding capitalist society at its different "levels of
socialization", Pashukanis undertakes the commodity-exchange
epiphenomenon (100) as his basic category. Development of the
productive forces does not in Pashukanis model affect the people who
would in turn change or conserve production relations, but, affects
market relations (p.92 Ibid) which would in turn accumulate law.
Commodities (as objectified social relations) are therefore the parties to
legal relations and men are in turn subject matter of these relations (Ibid
pp.51, 76, 48).  Accordingly historical evolution provides both the form

and content of legal norms (Ibid p.53) while the State role is reduced to
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that of injecting clarity and stability into the legal structures (Ibid p.68).

Pashukanis traces the development of law from an embryonic
stage and, through an uninterrupted evolution (101), to a fully developed
legal form possessing "differentiation and precision" (Ibid 54). He links
this development with the development of commodity-exchange. With
the development of the latter, the legal - i.e. rational interpretation of
authority - becomes possible (Ibid p.92). As the wealth of capitalist
society assumes, in his view, the form of an enormous accumulation of
commodities, society presents itself as an endless chain of legal
relationships (Ibid p.62). Law is, therefore, a capitalist phenomenon
(102) (Ibid p.44) while all antecedent forms in which it existed were its

embryo (Ibid p.54).

Starting from a premise in which people are atomized individuals
(Ibid p.90) brought together by development of market relations, and, a
conception of the State as an authority, antecedent to economic relations
(Ibid pp.90-94), constantly moving towards legality by operation of
market relations, Pashukanis is unable to explain how come this course of
evolution has, in certain circumstances (e.g. the circumstance of
Capitalist society), turned into a relation of domination and subordination
(103). This is significant because it is a failure to arrive at the
landmark that separates a Marxist theory of law from other sociological
theories of Law, namely the insertion of law into people's living relations
of production. Pashukanis has gone a step further to substitute his

empiricism of market relations for Ehrlich's empiricism of society.

That is not far enough.
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My criticism of Pashukanis theory of law can be formulated at

two levels:-

1) If Pashukanis' analysis were intended as an investigation of the
development of an ideology of law I would agree with it subject to one
reservation. The reservation is that the development of commodity-exchange
Is not the proper determinant of development of an ideology of law under
capitalism. Although it is only when wage-labour is its basis that
commodity production and commodity exchange impose themselves upon
society as a whole (Marx, Capital I 1983 p.551) it is also true that they
are not coterminous with the capitalist mode of production (Marx,
Capital I 1983 p.167). Thus commodity exchange is too general a
criterion to be of any explanatory use in contemporary comparative legal
studies - (e.g. of the Law of Contracts in the Sudan and Pritain).
Taking commodity exchange as a criterion also misses the inherent
quality of capitalist form of economic relations which is one of
domination by expropriation of the means of production. This is a
serious omission because 1t obliterates the guiding thread for
distinguishing between ideological historical substance which the "form of
law" assume and the essential "form of law". It also leads to the
illusion that the objectivity of the legal form regulating any area of
social relations (e.g. industrial relations) is explicable by development or
under-development of commodity-exchange. This is an extreme form of
economism that subordinates living human relations to hypostatized
economic categories.

2) Because Pashukanis' analysis is meant to substantiate a claim that
law is "essentially" rational my disagreement with it is more

fundamental. Pashukanis views about the legal order in Medieval Europe
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- (Cf. supra £.102) suggest his readiness to confine t’fie concept of law to
relations that are rational. This however exposes a methodological error
in his approach namely his confusion of analysis of forms and analysis of
substance. Law is "essentially" an instrument of domination. The
"form of law" and the '"substance of law" - (i.e. the historical substance
which law assumes or what Pashukanis mistakenly calls the legal form or
the form of law) - are: a) always synchronous and b) must always for
methodological purposes, be kept distinct in space - i.e. one should not
be merged into the other even though they appear as indistinguishable.
The "form of law" corresponds to the form of domination and is
determined by the historically dominant form of economic relations.
The substance of law corresponds to the institutional tangible existence
the "form of law" assumes at a definite stage of development of the
socio-economic form. The conclusion then is that there has always been
law though its form and substance considerably vary across different
stages of human history in correspondence with the material conditions
of the dominant and the dominated. This also means that there is
‘always within a dominant definite mode of production one form of law
whose substance may vary in accordance with the stage of development
of such mode. This does not however mean that all branches of law are
under capitalism '"substantially" wuniform. The specificity (i.e. the
capitalism feudalism or otherwise) of the "form of law" and that of the
substance of law are not necessarily coincidental. The substance or
institutional form which a legal relation assume may continue to be
non-capitalist in so far as that is compatible with the new social
functions of the legal relation under capitalism (103a). What is
important is that "forms of legal relations" and substance of such forms

that cannot serve these social functions are ultimately replaced (Renner,



64

1949 pp.52, 75-76).

Having pointed to the empiricism of some sociological and Marxist
ideas of law I now elaborate the methodological distinction between the
"form of law" and the "substance of law'" referred to in the introduction
to this Chapter. However it Is important to emphasise that the analyses
in this section are developed with reference to Labour Law and, their
extension to other branches of Law, although theoretically possible, (104)

is beyond the scope of the thesis.

3.B.1 Determination of the "Form of Law" by the "Form of Economic

Relations"

Not every social relation is law. Only those social relations
incurred vis-a-vis a material interest are law or potential law.
Moreover law is only metaphorically a social relation. Law is not the
social relation itself but only a form of existence which the social
relation assumes. Both the form and content of social relations are

provided by forces external to law. Moreover, social relations cannot be

severed from economic relations. I have already defined economic
relations as power relation - (Cf supra Part 2.B.1.a). But this is an
abstraction. Social relations - interaction between people - are the

immediate forms of expression of economic relations. Law in turn iIs a
form of existence of social relations. In other words law is a form of
manifestation of a relation of power inherent in economic relations.
The form of law is determined by the form of the economic relation.
Development of the form of law depends therefore on development of

forms of economic relations. The transformation of AMan metabolical
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relation to the earth into a relation to the earth as i;roperty is mediated
through a social interaction of conquest (i.e. of domination and
subordination)(105).  (Marx; Grundriss 1969 pp.485-493).  The historical
form which Men's relations among themselves vis-a-vis the means of
production assume (i.e. the type of domination, whether domination by
dispossession of the means of subsistence or by enslavement or servitude)
and the historical substance of these relations - (the ideological
appearance which domination has to assume in order to communicate
effectively with the dominated, or, in other words, the moral
justification which the exercise of a power of domination assume) - are
only the modes of expression or the phenomenal forms of a power
relation.  But, we may also notice that phenomenal forms existing at
any given time are but dominant power relations "concretized". ~ As such
they solidify the existence of the power relation and are in turn affected
by the constant disturbance and re-establishment of the balance of power
on whose existence depends the existence of the power relation (Cf.
supra Part 2.B.2.b).

AN

3.B.2 Development of the Form of Law

The definition of law as, principally, a form of domination,
irrespective of the ideological substance this domination assumes, means
that, society, is not, a necessary pre-requisite for the existence of law.
Law, as a relation of domination and subordination, may exist between
two people living in; (a) geographical isolation, or, (b) social isolation -
(whether abstract or real) from other people. Development of isolated
social relations into society corresponds to development of the form of

law. Development of social relations within society corresponds to the



66

development of the substance of law.

We may now classify the form of a legal relation with reference
to a complexity or simplicity of the social relations which it symbolizes.
To that effect a social relation - (and incidentally a legal relation) is
simple when it exists between two people or two groups of people
vis-a-vis their relations to material conditions of human existence (i.e.
objects and means of production) in its social isolation from other similar
relations. In such state of existence, the terms and conditions of the
relation are set solely by the parties to the relation and the power of
domination is confined to the power which one of the parties might
possess over the other. If there are other individuals in the same
geographical locality the relations which may exist between different
groups of these individuals, likewise, exist in their isolatedness, as

relations between members of different unrelated social cells (106).

Complex social relations (and incidentally complex legal relations)
appear when, due to development of material productive forces, either of
the poles of a simple relation increasingly identifies itself with other
poles, of other simple relations, corresponding to itself in their specific
relation to Man's material conditions of existence (107). In a situation
in which none of them is already dominant, conflict between one unified
form of social relations and another - (or other) - unified forms may lead

to one of them establishing a dominance of their forms of relations over

the other - (or others).



67

When this has been achieved it is tantamoufiit to the historical
beginning of a societal form of social relations (i.e. a form of a specific
organized dominance that would last for a period of history). A
victorious class (i.e. the class represented by the dominant pole of the
historically-determined form of social relations) emerges with an
organized social power in place of the fragmented powers which each of
its members once possessed in isolation. The isolated forms of social
relations which once existed between the different groups of this class in
their isolation are henceforward transformed into a system of "societal"
relations. These developments are significant because they relate to a
process through which law came to gain autonomy. The victory of a
particular form of social relations without the others may, because of
the progressiveness of the victorious form when compared with other
forms - (e.g. capitalist relations when compared with feudal relations or
the latter when compared with slavery), by itself paves the way for that
autonomy. Moreover the assumption by the social organization of the
task, previously undertaken by individual members of the organization in
their isolation, of protecting the victorious form of social relations lay
the basis for a juridical separation between the interests of the

constituent members of the organization as individual owners and their

interests as a social organization.

3.B.3 Development of the Substance of Law

Whereas development of the form of law is effected by
interaction of different forms of social relations, development of the
substance of law proceeds on the basis of interaction between the poles

of the same, historically determined, form of social relations. Taking
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the example of the CMP the form which law assume here is a form of
domination whereby one class owns the means and objects of labour- and
another class owns only its labour power. By investigating the substance
of the form of these legal relations we discover that it has varied
considerably in correspondence with the stage of development of the
productive forces and, incidentally, with the stage of class struggle (108).
We may in particular note that these variations have gone hand in hand
with the forms of exchange between capital and labour, described earlier

(supra Part 3.A).

Before drawing any theoretical conclusions from this concomitance,
it is essential however to examine development of the substance of law
during the secondary and contemporary forms of exchange between
capital and labour and the extent to which it contrasts with the earlier
statutes whose primary objective was the consolidation of the forms of
capitalist relations - (i.e. through expropriation of agricultural population,
prolongation of the working day and the forcing down of wages Cf supra

£.87.)

I have already mentioned that the beginning of the second form of
exchange between capital and labour (the so-called free exchange) also
marked the beginning of an era in which the State was to rely more and
more on rational interpretation of its authority (Cf supra f.83 and text
above). However, this rationality is nothing else than a metaphorical
description of abandonment of certain restrictive laws which had become
incompatible with the specific stage of the class struggle (109).  With
the development of capitalist production the observance of certaln

minimum conditions of work, essential for the process of reproduction,
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became inevitable. This is a phase which, in Engiand, witnessed the
dying away of the l&4th and 15th Century "fixed-wage" legislation (110).
From the beginning of the 18th Century grievances over individual rights
whenever brought to the attention of the House of Commons were
frequently redressed (S and B Webb 1920 p.55). According to the Webbs:
"For fifty years from 1710 the curriers, hatters, woolstaplers,
shipwrights, brushmakers, basketmakers, and calico-printers, who furnish
prominent instances of 18th Century trade unionism all earned relatively
high wages and long maintained a very effectual resistance to the
encroachments of their employers (Ibid p.45). However an interpretation
that these improvements were exclusively operatives' achievement forced
by struggle is difficult to accept in the light of the power with which the
State hit back in 1799 when the operatives had shown their readiness to
help themselves by unlawful combination instead of laying their

greivances in a regular way before His Majesty" (Ibid pp.50, 68-72).

The recognition which the process of production has gradually
gained as a factor in determining the terms and conditions of
employment was not unrelated to the inception of laisser-faire and the
influence the latter exerted in institutionalizing a judicial tradition of
importing the doctrine of freedom of contract into the employment
relationship.  To that effect, the Webbs have noticed that "when The
Wealth of Nations, afterward to be accepted as the English gospel of
freedom of contract and natural liberty, was published in 1776 it must
have seemed not so much a novel view of industrial economics as the
explicit generalization of practical conclusions to which experience had
repeatedly driven statesmen of the time (S and B Webb Ibid p.55)".

Despite its subsequent seizure as a moral justification for the unholy
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objective of depriving the workers of legal protection whilst denying
them the benefit of combination the acquirement, by the employment
relationship, of contractual status entrenched its position as an

emancipatory specific reciprocal relation.

What characterized this phase of exchange between capital and
labour was that until 1825 the law-making process continued to be a
unitary process imposed on the working population.  The interpretation
placed on freedom of contract meant that Employers Association and the
judiciary remained the influential participants in the law-making process
and in its enforcement while the individual worker was to concede to

their will and to their patronage of his freedom.

The era of the secondary form of exchange between capital and
labour terminated, officially, in 1825 when the "Peel's Act" (6
Geo.IV.C.129) came into effect and established, for the first time, "the
right of collective bargaining involving the power to withhold labour from
the market by concerted action" (The Webbs Ibid p.108). The period
from 1825 when this "limited existence of trade unionism" was allowed
(Roy Lewis, 1970) and to 1875 when the scope of that existence was
widened, along with developments after 1875 belongs to the new and

third phase of exchange between capital and labour.

Institutionalized autonomy of law became a reality after
Parliament under pressure by the working masses (The Webbs Ibid
pp.113-299) had finally resolved to drop the criminal liability legislation
against the trade unions (111). The existence of free trade unions and

their participation in the law-making process (whether through collective
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bargaining or through a unitary political emphasis) marks a new era in
development of the substance of law. The preoccupation, by the trade
unions, with collective bargaining and the priority which the latter, as a
method of setting terms and conditions of employment, had on legislation
added an ideological dimension to the autonomy of law. "As collective
organizations become entrenched the nineteenth century doctrine of
individualistic laissez-faire gave way eventually to a firm belief in
collectivist laissez-faire. Abstentionist legal policy was a central plank
of the prevailing voluntarist ethos in industry, which in turn seemed

consistent with a pluralist approach to the philosophy of the State (Roy

Lewis 1970)(111a).

Conclusion

The movement towards autonomy which the historical development
of the "substance of law" has shown is a reflection of social
emancipation from a primitive stage of development of the productive
forces, at which both form and substance of legal relations were imposed
by a power external to economic conditions (Cf supra f.87) to stages
when economic conditions of production and distribution began to

gradually breed their own countervailing determination of the substance

of economic relations.

The preceding discussion upheld and demonstrated a distinction
between the "form of law" and the "substance of law". The form of law

is determined, directly by the form of the State and, indirectly by the

form of economic relations. The "substance of law'" consists in the

economic and sociological existence the "form of law'" assumes and 1is
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therefore external to the latter. Relying on this formulation we can

also describe the province of ideology in law.

Ideology is the normalization which the form of law - (or various
proliferations of that form) - gain as a consequence of development of
the substance of law - (i.e. all social practices that can be field for legal
regulation).  This is an ideology whose development is, dependent upon
factors external to the "form of law'", and, more easily detectable across
time. As such it is more general and spontaneous than the artefactual
or "philosophical" ideology which law as a social and academic discipline
possesses (112). However my emphasis on forms of ideologies that
prevailed during the reign of definite historical forms of consciousness is
justified by the concern for establishing the historical relativity of

present day law and its ideology.

The study of synchronic proliferation of ideology - (i.e. its study
as a system of beliefs) - is of course also essential for a complete
understanding of ideology. Both the spontaneous and artefactual
ideologies exist at various social levels of the totality.  They together
constitute independent levels of ideologies of law. At the highest and
most superficial social level, law enhances Iits acceptability by an
outward appearance of impartiality and other distinct techniques and
formalities of law making and legal administration (113). At a lower
level, social relations that constitute the field for legal regulation appear
as deviations from social practices that are apparently equilibrant,
spontaneous and rational. At a still lower level these social practices
which phenomenalize this equilibrium spontaneity or rationality

themselves take place within moulding socio-economic structures that in
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their turn derive their ideological invincibility from the material

relations of production.

It follows from the above delineation of the province of ideology
that the latter is a "diachronic/synchronic" phenomena. It also follows
from discussion of the hierarchical organization and interdependence of
several levels of ideologies that analysis of the ideology of law that
presents this ideology as exclusively inherent in any one of these levels is
too reductionist. Hence analyses that propagate the superficial ideology
of formalism as a solo explanation for acceptability of law in the wider
society (11#) or those which overlook all these higher levels of ideologies
and directly explain law by interests associated with the dominant

material relations of production are both equally reductionist (115).

The discussion on development of the substance of law also
discloses that the centralized state is not exogenous from this process.
On the contrary, the effect of development of material and social
production on law appears as always mediated through the centralized
State. This allows the conclusion that the form of law is determined by
the form of the State - (e.g. capitalist, feudalist . . .). But that the
relative autonomy of that State a.nd the ideology of law depend for their
development on development of forms of consciousness which is In turn
dependent upon development of the substance of politics and law - (i.e.

social practices associated with definite stages of development of

material production).
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The development of the form and substance of law described is
also product of autocentric evolutional development of a now developed
capitalist society. How does it relate to an under-developed social
formation? The difference is between a situation of historical beginning
and materialization of the form and substance of law and one of
imposition of a form of law from without.  This has much to do with
the underlying distinction between capitalism which has had a historical
transition and an imposed capitalism.  The difference between poles of
the latter situation is that the imposed forms of economic and social
relations depend for their existence and continuity on descendent
superstructural controls while an historically due transition is an
evolutionally due - (though cataclysmically effected) re-organization of
superstructures of the same society in accordance with a corresponding
new stage of development of its material productive forces. The extent
to which this is a significant distinction in analyses of the form of law

and the State in Sudan is shown in the next Chapter.
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CHAPTER 1I

SOCIETY THE STATE AND LAW

IN UNDER-DEVELOPED SOCIAL FORMATIONS

Introduction

The analyses in Chapter I emphasised the dependence of the form
and substance of The State and Law on underlying economic relations in
the respective social formation. The present Chapter is divided into
three main parts. Part one explores the specificity of economic
relations prevalent in the Sudan against a theoretical background derived
from Chapter I. It is developed and seen here as applicable to analyses
of other under-developed social formations. The main concern 1s to
show how a definite distribution and concentration of specific forms of

economic relations affect distribution of social and political power.

Part II argues that the form and class composition of the State in
the Sudan are conditioned by (a) imposition of a State apparatus from
without (i.e. through colonization) and (b) a configuration of social and
political power conditioned in its turn by the distribution and
concentration of forms of economic relations discussed in Part I.  The
class movement described as taking place within the social formation as
a whole reproduces both the form and class composition of the State and
the configuration of power whilst also widening discrepancies in

distribution of social and political power and, consequently, of the

benefits of progress.
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Part III shows the significance of the form and class composition of

the State and that of the heterogeneity of the social forms present in the

social formation as a whole, for a study of labour relations law.

Utilizing the conclusions drawn I then outline the objective and plan that

will guide the discussion in the rest of the thesis.

l.

The Paradox of the Dual Society

Long after the Independence of many African States and to
date, a gap continues to exist between economic relations in those
centres which had the first interaction with capitalism, and those
In the rest of the social formation. It was the theorists of the
Dualist thesis who first visualized a distinction in the economies of
under-developed countries between a relatively developed and
advanced "capitalist" sector and a traditional archaic "subsistence"
sector in which the majority of the people dwell (Lewis 1954).
However, instead of conceiving this duality as an effect of an
imposed integration, the theorists of dualism understood it as an
effect of incomplete integration, in the national and world
markets. From this wrong basis they prescribed a development
strategy which would address itself to extending modernization to
the "subsistence" sector by increased integration of that sector in

both markets (A G Frank 1969.255).

The assumptions of the dualist model were challenged by
many economists (Bauer 1956, Laclau 1971, Frank 1969, Kursany
1983) who argued that by maintaining this artificial separation
between capitalist and non-capitalist sectors "Dualism" underestimates

the degree of commercialization which is possible in the rural
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areas (1).

Nevertheless the urban/rural dichotomy of under-developed
social formations continues to puzzle researchers of all interests.
What the «critics of Dualist thesis have unanimously and
convincingly dismissed was the alleged absence of reciprocal
economic inter-action between the capitalist and the so-called
subsistence sector. The question whether different sectors of the
economy of an under-developed social formation are capitalist and
whether "Capitalism" may coexist with pre-capitalist economic

relations remains controversial.

However, knowledge of the dominant relations of production
in an under-developed social formation, and the specificity which
the class structure peculiar to this formation may confer on these
relations, is essential, to my analysis of the state, labour, and
labour law and the extent to which they compare with their
Western counterparts. I adopt as a hypothesis a view that the
search for a dominant form of relations in an under-developed
social formation should be conducted at the economic, political and
other social levels in such formation. Using this methodology, my
further premise is, that, there is no clear-cut demarcation between
capitalist and non-capitalist "economic relations" and that the same
"economic relations” may be capitalist at a certain level but
non-capitalist at another or other levels. Applying this formula to
the rural-urban dichotomy [ would further hypothesize that when
defined by their functions, economic enterprises in rural zones are

capitalist, but when defined by their forms of social organisation
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they are not.  Their existence as functionaries of the politically
dominant capitalist mode of production (CMP) means that

non-fully-capitalist economic relations are in effect subordinate to

the CMP.

Economic Relations in Rural Communities

Economic interaction between the capitalist and the
non-fully-capitalist sectors of the economy takes different forms.
One such form is that in which the "non-capitalist"(2) sector pays
the dues of its subordination - (i.e. taxes)- to the "capitalist
soclety", presumably to receive it back in form of services.
Another more important form this interaction takes is that of
commercial exchange. Commerce has a profound effect on the
integrity of the "non-capitalist" social formation. This is because
1t operates to distort the function of '"pre-capitalist economic
relations" (2a) and undermine their ability to reproduce and expand
their forms of organisation (2b). In Sudan this process started on
a large scale in the post 1820 era following the destruction of the

peasants' communities' organisations by the Turko-Egyption

Invasion.

Irrespective of the mechanism that the process of dissolution
might take, it always results in the transformation of the peasants'

community from an organisation for the production of use-values to

one for the production of exchange values.  To explain this I need

to return to the example from the Sudan. The gradual

displacement of traditional schemes of irrigation on the Nile by
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mechanical schemes - (a process which first evolved through the
operation of collateral economic and human forces but was later
(1900-1956) hastened through State-sponsored introduction of
commercial plantation) - means that the peasant - (i.e. the
small-holding farmer C.f Macfarlane, 1978.9-10) - has had to
allocate part of his resources (previously forming part of his
subsistence) for the production of values to be exchanged for fuel.
The expansion in the production of exchange-values - an expansion
dictated by a mechanism of price always operating to extract more
profit for the Capitalist sector (3) - coupled with the peasant
inability to expand the cultivated area (4) means that an
ever-increasing number of peasants households' members have had
to look for external resources for their subsistence (5) (e.g. seeking

employment in the "Capitalist Society").

All over Sudan this process has been exacerbated by two

factors namely:-

1. Active intervention by the political authority in the
introduction of cash-crops in some regions (e.g. cotton
plantation in the Gezera Scheme 1925, the Nuba Mountains
scheme in South Western Sudan, and N Eastern Sudan)(6); and

2. Encouragement, by the State, of the large-scale production
and commercialization of subsistence commodities (e g

Sorghum and Wheat in Kassala Gedaref and the Gezera

Schemes).
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For the peasant communities, production of subsistence

commodities on a large-scale in "the Capitalist Sector" (6a), was a
further encroachment on the autonomy of these communities. It
means that the peasant can then buy his subsistence-commodities
at a lower cost than he will incur for producing them. In effect
the peasant-communities have been transferred into small-commodity
producers and their subjection to the market has been completed.
The peasant found himself in a situation where he has had to
choose between (1) working on the field and scarcely producing his
subsistence lot, either directly or indirectly by producing values
and exchanging them for subsistence commodities from the market
or, (2) deserting his field and looking for employment in the
Capitalist Sector. This is a new type of proletarianization
effected without dispossessing the direct producer of his means of

production.

The transformation of these peasant communities into
capitalist formations requires more than just their dissolution. It
further requires that the profits accruing from prevalence of
exchange-values be invested in capitalist enterprises within the
village community. But the fact that the appropriators of profit
belong to the capitalist sector of the economy which is more
advantageous to invest in, militates against such a possibility. In
effect village-communities, while exporting their surplus population
to the Capitalist sector, stagnate in their secondary form as
communities of petty producers.  Since these producers own and
possess their means of production and use their own personal labour

in production these communities present economic relations which
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are hardly describable as Capitalist. However, there are writers
who argue that these communities are nevertheless Capitalist.
The reason for this, from the point of view of some
under-development theorists, is that, because the periphery as a
whole is a base stratum in a hierarchical World Capitalist System
(Wallerstein 1974), extraction of surplus value, a paramount
objective of both national and international trade, is Capitalist in

objective even when it is effected through pre-capitalist forms of

exploitation (Frank 1967, 1978).

Another view holds that, despite their pre-capitalist forms of
exploitation these communities may be capitalist because it is not
the form of exploitation (e.g. slavery serfdom free labour, etc.) but
the "laws of motion" peculiar to each mode of production, and the
contemporaneity with a definite epoch of production that would
enable us to determine whether the given relations of production

are capitalist, feudalist or otherwise (Banaji 1977).

What these views overlook is the fact that capitalism is both
a social and an economic existence. Existence of a capitalist
socio-economic form in a geographically defined social formation is
impossible without the antecedent existence in that formation of
an aggregate of individual capitalist economic relations enough to
enable the beginning of at least their politico-economic form (7).
Moreover the beginning of that capitalist politico-economic form
does not necessarily directly transform all other non-capitalist
economic relations into capitalist ones. Individual non-capitalist

economic relations may at this - (i.e. The Individual) - level survive
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that beginning (8). What the dominant capitalist politico-economic
form does - (or to put it more precisely, what class struggle within
the dominant capitalist politico-economic form does) - is that it
obstructs the agents of these non-capitalist economic relations
from asserting their relations at higher economic and political

"levels of socialization" (9).

Far from being transformed, non-capitalist economic
relations, albeit their bearers may become exchange-values'
producers, are thus condemned to stagnate in their "pre-capitalist"
forms of organisation. While the agents of these non-capitalist
economic relations exchange on unequal terms (11) with the
capitalist sector, the forms of economic and political organisation,
and incidentally the forms and practices of economic and political
class struggles which these (their) relations would allow may not
enable these agents to exert any considerable pressure on the
dominant capitalist state - (or the capitalist politico-economic
organization). They in effect end up weaker than any of the
classes of the "Capitalist Society". The latter classes possess at
least the forms of organization (i.e. Capitalist labour organizations
e.g. trade unions) that are likely to influence the centralized state

(11a).

A conclusion that the rural communities are Capitalist
because they are subjected to Capitalist exploitation is
presumptuous and involves ignoring their taxonomically non-capitalist
forms of organization. Although subjected to Capitalist

exploitation these communities are also, from my perspective,
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politically weaker. If the urban nuclei and the rural zones are
equally capitalist the disparity between the noteably meagre
political - (and consequently economic and cultural)(12) role of
rural communities, despite their numerical supremacy (13), and
the disproportionately greater political role of the urban nuclei in

an under-developed social formation remain inexplicable (14).

Explaining inequalities while holding to a view that the
under-developed social formation is a capitalist social formation
would necessitate an examination of the internal class structure of
this alleged capitalist social formation disclosing the characteristic
features which cause it to produce inequalities of the type
prevalent in the Third World and why these inequalities assume a
geographical polarization between town and country. It is my
view that a class structure which produces inequalities of the
enormity and polarization of those prevalent in the Third World
cannot be a homogeneous class structure (15). Under-development
theorists (16), while stressing these inequalities, do not however
even attempt to provide such an examination.  They rather offer
an externally-orientated explanation which largely remains oblivious

to the specific internal structure of each particular social

formation.

Proceeding from a different perspective, Banaji is also ready
to argue that the "economic relations" prevalent in rural
communities of the Third World are capitalist economic relations
even though they are masked in various forms of exploitation

(Banaji 1977, 1983). I accept Banaji's view to the extent that
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economic relations prevalent in rural communities are only
functionally capitalist (16a). This goes in line with my belief that
there is no inherently ideologically distinguishable "forms of
capitalist economic relations" and that the social and ideological
appearance which the societal form of these relations assume
differ across time within the same society and from one soclety to
another subject to the stage of development of the material
productive forces and class struggle (16b). My analysis differs
from Banaji's in two respects. First, in its emphasis on the
distinction in the levels of definition between the capitalism of
urban economic relations and the "Capitalism" of the rural ones.
Second in its explanation of the "Capitalism" of rural communities
as an effect of their subordination by a politically dominant
capitalist mode of production. The explanations which Banaji

offers in both respects are not convincing.

Despite the array of criticism he launches (Banaji 1977. 6-11)
against Dobb (Dobb 1946) there is nothing convincing in Banaji's
analysis to sustain the claim that capitalism unqualifiedly defined
does exist in non-capitalist forms of exploitation. The quotations
he marshalls from classical Marxist texts do not amount to more
than connoting that surplus value could be produced through
non-capitalist forms of exploitation. However this may mean, not
that "Capitalism" exists in and because of these non-capitalist
forms of exploitation, but, that it exists geographically external to
and independent of these forms while creating them through distant
trade or political domination.  Without limiting his analysis to any

concrete societies Banaji argues that the CMP is in existence In
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the definite totality of its historical "Laws of motion" (Banaji
1977.10) i e as an epoch of production. The implication of .this,
is, that all relations of production existing in an epoch of

capitalism are capitalist relations of production even though they

assume non-capitalist forms of exploitation at the enterprise - (or

individual) - level. But if a mode of production consists in a

definite totality of the historical laws of motion which Banaji
enumerates (Banaji 1977.10) from where are these laws of motion
to be derived to prove the existence of that mode if not from the
relations of production at the enterprise level; the same relations

which Banaji dismisses as irrelevant? (17)

Capitalism of the Urban Nuclei

The wurban nuclei of the Third World present aggregates of
economic relations which are capitalistic in character. Individual
economic relations (i e economic relations at the lowest level of
socialization) in these nuclei are vastly relations of wage labour.
The different levels of socialization of these nuclei, made up of
relations among agents in the different divisions of production,
present a homogeneous class structure, 1 e a class structure
composed of the divergent and contradictory interests of different
agents of identical, all formally capitalist, economic relations.
Together with the bureaucratic apparatus (itself a centralized
existence of and as such a level of existence of the homogeneous
class structure) relations of production at different levels of
socialization in the nuclei constitute an organization of capitalist

production; a "capitalist micro-society" within the under-developed
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social formation.

However strong the grounds for classification of these urban
centres as capitalist might be, a conclusion to that effect is bound
to meet some objections. But the theoretical grounds on which
the different objections are based are themselves open to question.
Taking capitalism as a mode of production whose fundamental
economic relationship 1s constituted by the free labourer's sale of
his labour-power, Laclau (Laclau 1971.25) is ready to argue that
because the capital in circulation in Latin America was
accumulated internally by the absorption of economic surplus
produced through Labour relationships very different from those of
free labour the dominant relations of production in that continent

remain pre-capitalist in character (Laclau 1971.30).

Laclau's conception of a mode of production as an economic
mode of production (i.e. as definite economic relations in their
isolation) is an erroneous abstraction and has, in effect, prevented
him from accounting for economic and social conditions prevailing
over vast areas of Latin America which he unrealistically

categorized as pre-capitalist or feudalist - C.f Infra 63 and text

above.

To prove that capitalist economic relations are dominant in a
particular social formation it is not essential to prove that
individual economic relations (i.e. economic relations at the lowest
levels of socialization, e.g. at enterprise level) existing in that

particular social formation are unanimously capitalist economIc
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relations. It is enough that there are sufficient capitalist
economic relations to enable the autochthonous beginning of a
politico-economic form. There 1is, in the specific example of
under-developed social formation, a further point which is worth
remembering, namely, that, due to conquest from without (i.e.
colonization) the politico-economic form of capitalist economic
relations began even before the existence of an aggregate of
autochthonous capitalist economic relations sufficient to enable an
autochthonous beginning. Just as the dominance of the
politico-economic form of capitalist economic relations may not
affect the pre-capitalist forms of organization of individual
non-capitalist economic relations so may not the presence of
individual non-capitalist economic relations in a social formation
mean that the dominant politico-economic form is not capitalist

(18).

Doubts are cast from other different perspectives (19) on the
capitalism of the Third World and on the description, of the urban
nuclei in the countries in that part of the world as capitalist
politico economic forms.  These perspectives focus either on the
privileged position which the industrial worker holds vis-a-vis the
urban sub-proletariat and the peasantry to reach the conclusion
that a working class doesn't exist (20), or, on the type of the
enterprises and industries that constitute the economic base of

private ownership to reach the conclusion that the owners of these

enterprises and industries are not bourgeoisie (21).
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As to the first view, if it is emphasizing the pecuniary aspect
of the phenomenon and from this perspective expressing sympathy
with the less privileged classes its value remains merely
sentimental.  If, however, it is intended to forecast the political
orientation of the working class and the effect of that on the
State, its credibility is questionable. It is true that the working
class in under-developed formations might be in a privileged
position In relation to other classes in the non-capitalist social
formation. But 1t is always the definite economic relations of
individuals, to the means of production, and, among themselves
which determine their class position. From the experience of the
Sudan, it is this class position, so determined, which determines the

political orientation of the workers.

Another related view is that which denies the utility of class
analysis because of the limited number of the population who can
be classified as members of classes. This view has as its
foundation a tendency of fusing the developed capitalist sector
(whose agents admittedly constitute a minority) into the
non-capitalist sector (whose agents are a majority) and
quantitatively measuring capitalist relations of production in
relation to non-capitalist relations in the national formation. It
therefore ignores the existence of relations of production, which
are qualitatively capitalist, in the capitalist formation (i.e. the

developed sector) and the political domination of the non-capitalist

formation by that sector.
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The limited economic and industrial base of a bourgeoisie and
a working class in the "Capitalist Society" of an under-developed
country does not change their class character, nor diminish the
importance of class analysis in the study of social phenomena in
these formations. This is so for two reasons. The first is that

political existence and effectiveness of a class (e.g. the workers) is

tested, not by a universal criterion, but, in relation to the

existence and effectiveness of other classes (i.e. the bourgeoisie) in
the same social formation (23). The second reason is that despite
their superficiality (24) (i.e. under-development of their underlying
economic structure) class organizations in such a society represent
social powers whose interaction is worthy of consideration because
of the impact it has on integrity of the social formation as a whole
and the limitation it imposes on the success of voluntarist

development planning.

The second view is one which emphasises the tertiary and
consumerist nature of prevalent industry to deny the existence of
capitalism and a "capitalist" class. It is held by protagonists of
"under-development" theory (Amin 1976, Frank 1972). From their
perspective they end up describing capitalism in the Third World as
"peripheral capitalism" "dependent capitalism" or a "colonial mode
of production" (25). To some of them this is not simply a

transitional capitalism but a qualitatively different form of

capitalism (26).
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The protagonists of "under-development" theory do not deny
the existence of classes, but their analyses lead to the conclusion
that, because of the dependent nature of the economic structures
in under-developed countries, external influence is determinant and
these classes are ineffective in the formulation of economic and
political policies (27). What are the characteristics of this alleged

specilal brand of capitalism?

The problems which under-development theorists address
themselves to are not pure economic problems. Rather
under-development theorists endeavour in many cases to offer
external economic explanations to what are in fact predominantly
internal politico-economic phenomena i.e. inequalities. Amin for
example poses that, "under-development is manifested not in level
of production per head but in certain characteristic structural
features which dictate an uneven distribution of income and
prevent the transmission of the benefits of economic progress from
the poles of development to the economy as a whole" (28). Like
his Dependency School colleagues Amin perceives economic
dependence as the basis for these structures of inequality (Amin
1976.202). The types of industrialization and capitalist enterprise
in the Third World are conceived of as part of these structures,
because they always fit into a model that perpetuates inequality
(Amin 1976.200, 215-233). Theorists of "under-development"
emphasise that these inequalities are irremediable because they are
the mode of reproducing the conditions of externally-orientated
development (Amin 1976.352).  This is, they conclude. peripheral

capitalism which would ultimately perpetuate stagnation and
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under-development.

My own reservation towards this interpretation is that,
capitalism seems to be defined here with reference to a social
well-being which it should, supposedly, bring about (29). This is
namely, equal division of the benefit of economic progress among
different regions of the same country and evenness in the
distribution of income (30). The expectation that it is in the
nature of capitalism to bring about this well-being is an illusion.
It is my view that it would help avoiding further confusions if the
laws and characteristics of the CMP are to be derived by inference
from a theoretical model of that mode and not from the concrete
capitalism of Western Europe. European capitalism is a capitalist
mode of production in its historical specificity. The emergence of
capitalism in a pre-capitalist class structure peculiar to Europe has
led to industrialization and the guaranteeing of a relatively decent
minimum standard of living. These would not be necessary
accompaniments of capitalism everywhere else. For this reason
the phrases "peripheral capitalism'" or '"dependent capitalism'" are
misleading. It is simply capitalism (i.e. the capitalist mode of
production) taking root in a class structure different from that in

which European capitalism has flourished.(31)

The Social Formation as a Politically United Whole

Having outlined the '"non-capitalism" and capitalism of rural
communities and urban centres respectively | now turn to examine

the ways in which these two different sets of economic relations
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are interrelated and the implication of this for categorization -
(i.e. as capitalist or otherwise) - of the social formation as a
whole.  Before outlining my position on this issue I need to explain

why the existing theories of these interrelationship and

categorization are inadequate.

There is a group of scholars who characterize the relation
between these capitalist and non-capitalist economic relations as
one of articulation of modes of production (32). Their analysis
commences from a conception, of a mode of production that
reduces 1t to production relations at the lowest level of
socialization - (i.e. as consisting in individual economic relations at
the individual social level) - and, of the social formation as
comprising a combination of modes of production equally
reductively defined. What is epitomized as '"non-capitalist
economic relations" in this thesis is construed by this group of
writers as pre-capitalist "mode or modes of production'. Likewise
investigation of the dominance or non-dominance of the CMP is in

the majority of cases made only at the individual level of

individual capitalist economic relations.

By confining itself to individual economic relations and failing
to conceive as part of a definition of "a mode or production”
higher levels of socialization (e.g. levels of collective-economic and
political social relations) at which individual economic relations
may or may not assert their presence, this approach presumptuously
promotes "non-capitalist" economic relations into pre-capitalist

mode(s) of production and underrates the dominance of the CAMP.
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This approach also pre-empts any theoretical ébnception of a social
formation. If the social formation consists of an aggregate of
reductively conceived modes of production, a descriptive account of
a chaotic social phenomena and their chaotic existential interaction
would be the only way for establishing a unity of the social
formation. This is a methodology which, although acceptable from
certain other perspective (33), is inappropriate for analysts - like
members of this group (34) - who approach their subject of study
from a materialist conception of history. Content with the
empirical configuration of phenomena makes espousal of a "mode of
production" and other concepts of Historical Materialism practically
useless. It also disregards a tenet of the latter theory namely, its
emphasis on the discovery of the essence of things as a means for

knowing them (i.e. essentialism)(35).

The difficulty the "theory of articulation" poses for
establishing a unity of the social formation has led some of its
supporters to suggest the adoption of an "extended" concept of a
mode of production and to conceive of articulation as occurring
either between extended modes of production or between a
dominant extended mode and "restricted" subordinate modes within
the social formation (Wolpe 1980.36-38).  An extended conception
of a mode of production is defined as a conception that allows the
mechanisms and processes through which individual isolated
economic relations are brought into relation with one another and
the relations and forces of production are reproduced to be
perceived as conditions of existence of a mode of production.

Examples of such mechanism and processes are "circulation",
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"distribution" and the "State" (Ibid.36). The:ifunctioning of these

mechanisms and processes has been referred to as the laws of

motion (Ibid.36).

It is only because this so-called extended conception of a
mode of production is still a reductionist conception of a mode of
production (36) that the existence of more than one mode of
production within a social formation is conceived as possible.  The
so-called laws of motion of a mode of production, as defined by
Wolpe (1980,.36) or Banaji (1977.10) while they may be laws of
motion are not forces of motion that originate movement of the

mode of production (37).

I have mentioned earlier that a mode of production is a
societal concept that comprises within itself inter alia economic
ideological and political social levels. Each one of these,
hierarchically organized strata represents a societal level of
existence of individual economic relations of that particular mode
of production.  Within this conception "society" is an embodiment
of a mode of production, or an organization of a specific type of
production (38). This is a conceptual definition of a type of
society. A concrete social formation (i.e. any congregation of
people living in a definite political domain within geographically
defined boundaries) may not necessarily be an embodiment of a

mode of production.
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Movement within a developed capitalist society is effected, in
an ascendant evolutionary fashion, through class struggle at those,
above-mentioned, and other social levels within that society (39).
However, there are reasons which make movement within a

post-colonial social formation possibly different.

African social formations - (as we know them now by their
political boundaries) - presented before the advent of colonialism
characteristics typical of those of an Asiatic or village economy
(Amin, 1976.51). In all cases the conquest of these formations was
immediately followed by establishment of a relatively powerful
central administration over the colony and later by an
unprecedentedly expanded exploration and extraction of mineral and
natural wealth. In addition to interrupting the autocentric
development of these formations colonialism has sown the seeds of
a state and capitalist economic relations that were subsequently to

influence economic and social development in these formations.

In contrast to the preceding approach | believe that the
concrete form which social and political power assume (e.g. the
centralized state form) within an under-developed social formation
should itself be considered as a level and condition of existence of
a mode of production. If the diagnosis of this concrete form
establish that it is capitalist both in form and substance then it is
the capitalist mode of production which is politically dominant in
the social formation as a whole (40). This latter conclusion is
sanctioned by the empirical fact that this concrete form (i.e. the

centralized state) dominates the entire social formation. However
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my analysis goes beyond this empirical “facade to further
establishing the interrelation of this dominance with an underlying

economic and class structure.

[ have already distinguished between the capitalist and
"non-capitalist" economic relations prevailing in urban and rural
zones respectively of an under-developed social formation. 1 also
emphasised the point that this difference, resides in the different
forms of organization prevalent in each zone, and, is, therefore,
one of degree - (i.e. judging by their economic function all
economic relations in the social formation are capitalist but
judging, at a higher level, by their forms of organization only those
prevalent in urban nuclei are fully capitalist). The relation
between capitalist and "non-capitalist" economic relations is not
therefore one of articulation of modes of production. It is rather
one of political (or organizational) domination and subordination.
Non-capitalist economic relations and their agents are political

subordinates of capitalist economic relations and their agents.

The political dominance of capitalist economic relations and
their agents (or in other words dominance of the capitalist
politico-economic form) may not correspond to a numerical
supremacy of individual capitalist economic relations in the social
formation as a whole. It stands even though these relations are a
minority as against a "conglomeration" (41) of individual
non-capitalist economic relations in the social formation as a
whole. This ability of capitalist economic relations to subordinate,

through their politico-economic form, pre-capitalist economic
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relations despite the possible numerical supre:rfnacy of the latter is
due to the latter's relative historical primitiveness (i.e. their
relative primitive social cohesiveness). The "emergence" of
capitalist economic relations and dominance of their politico-economic
form in a situation of historical socio-economic primitiveness, a
situation which cannot by itself historically give birth to
capitalism, is explicable only in the light of colonization and

imposition of capitalism and a form of a State from without.

Given the imposition of capitalist economic relations and their
centralized form of a State from without the reason for political
subordination of non-capitalist economic relations becomes obvious.
It is that these relations and their agents lack the forms ‘of
organization essential for enabling them to communicate
effectively (42) through institutions of a "capitalist society" (43) -
(i.e. institutions which are in essence crystalized social [economic,
political and ideological] forms which individual capitalist economic
relations assume at higher levels of socialization). Individual
capitalist economic relations on the other hand possess their own
substance and forms of organization that enable their agents to
further organize at higher levels of socialization into trade unions,

employers and workers federations and labour or bourgeois parties

and participate in managing the State.

This peculiar position of dominance and subordination gives
rise to a main issue whose discussion and that of its impact on a
methodology for labour law constitutes the balance of the Chapter.

The issue relates to the impact which dominance of a capitalist
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politico-economic form has on the relationéf of classes of the
"capitalist society" among themselves and on the integrity of the
social formation as a whole.  The ensuing discussion endeavours
first to show the extent to which the State structure is capitalist
and then move to discussing the above issue at various stages of
development of the State structure and in relation to autonomy or

non-autonomy of the State.

The State

Bureaucratic Genesis of the "State"

Colonialism and its immediate consequence (44) were
tantamount to appropriation of all feasible agricultural land and
mineral resources and the subsumption of the respective colonized
population under definite relations of production. A bureaucratic
apparatus is in this respect a centralized form of organization
essential for the completion of this subsumption. Under
colonialism the "bureaucratic apparatus" and the heights of '"the
bureaucracy" (45) possess no more than a functional status.  They
have an intermediary role of enabling the functioning of a system,
of production and distribution, whose specificity is determined by a

power external to them (i.e. the metropolitan State).

The post-colonial social formation inherited a bureaucratic

apparatus (i.e. a centralized State apparatus) composed mainly of

an army, an administration (i.e. the executive and the judiciary)

and in the second grade of a constitutional system (i.e. an organic
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law or creatures of that organic law, such ag political parties, a
Parliament or legislative body and trade unions) to govern the
interrelationship of the different institutions of the bureaucratic
apparatus. The decolonization of these apparatuses which began
immediately after Independence at the initiative of an educated
elite, which had joined State administration by the time of

Independence, initiated the making of the bureaucracy (as a social

category) (El Tayeb 1967).

The acquisition by the post-colonial State of enterprises and
plants previously owned by the metropolitan State meant that the
heights of the bureaucracy in the post-colonial State were to
assume, in addition to the functional role they inherited from their
predecessors (i.e. colonial administrators and governors), a principal
function of appropriating, supposedly on behalf of the social
formation, and designing a system of production and distribution for
utilization of, the means of production. A dominant class of
owners of the means of production was absent. The classes of the
"non-capitalist" periphery were unable to undertake supervision of
bureaucratic performance (46). Consequently the heights of the
bureaucracy became a politically independent and dominant power
(47) by virtue of the managerial status they occupy in relation to

lower-ranking employees in the bureaucratic apparatus.

The managerial status of the heights of the bureaucracy
remained a source of independent power only so long as proper (48)
classes (i.e. social categories defined by their relation to the

economic structure e.g. working class, capitalist class) in the
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"capitalist society" were not strong enougﬁ to participate in
political decision-making - see infra f.51 and the text above.
Having said this we can now move to outline a theoretical model
that explains the process through which the heights of the

bureaucracy have lost their exclusiveness and independence.

Emergence of Class Power within the "Capitalist Society"

The heights of the bureaucracy presumably on behalf of the
politically-united social formation undertake the twin role of
exploiting and of organizing-cum-supervising the labour process.
Organization and supervision in this broad sense include the tasks
of governance part of which is the task of reinvesting the surplus -
of the national revenue (i.e. after deduction of expenditures)
according to priorities determined by the heights of the
bureaucracy themselves. By fulfilling these economic functions
the heights of the bureaucracy indirectly increase the material and
social productive forces and expand "capitalist relations of

production’ in the social formation (49).

More and more agents are subsequently added to the
"capitalist society", and, further concentration and centralization of
existing relations is effected. To a great extent the emergence of
social classes in the "capitalist society" is conditioned by the
emphasis the heights of the bureaucracy place on the role of
private enterprise and development planning in general or by the
form which economic exploitation assumed under colonialism.

Emerging classes (whether workers or bourgeoisie) militate to
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undermine the heights of the bureaucracy political power by
acquiring an ever-increasing share of power within the '"capitalist
society'".  The workers begin to question the manner in which the
labour process is organized and demand a bigger share in setting
the terms and conditions of the agency the heights of the
bureaucracy are assuming allegedly on behalf of the social
formation. As the contribution of the bourgeoisie to the budget of
the centralized state Increases, through taxation, they demand a
better climate for investment to sustain that contribution or to
increase it. In short after accomplishing their role of pioneering
the Centralized State in under-developed social formations the
status of the heights of the bureaucracy as an independent political
power is lost. Henceforward the heights of the bureaucracy,
although they may continue to rule, and, although may remain
autonomous in their bureaucratic capacity, they may never be a
neutral political power - (i.e. will always rule in alliance with one

or more of the classes in the social formation).

During the prominence of the bureaucracy as an independent
power it rules in a power bloc comprising all agents of the CMP in
the National formation. At this early stage the overriding interest
of keeping the integrity of the Capitalist State overshadows the
potential contradictions among the interests of the forces within
the power bloc.  Keeping the integrity of the Capitalist State 1is
an overriding interest even to workers because all agents of the
CMP are at such stage a privileged minority in the national

formation. Many factors compound to create this privilege

including;
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Extraction of revenue (e.g. through taxation) from the
non-capitalist social formation exempts the CMP from bearing
the long-term costs of the reproduction of the labour force
and therefore enable the CMP to support relatively higher
standards of living for the workers (Meillassoux 1972).
Employment provides a secure income over and above the
supporting income most of the workers at this stage have
outside the Capitalist Society (Hussein, 1983.32).

At the social level, employment relationship provides a
definite reciprocal and emancipative relationship as opposed
to the forms of exploitation (slavery, serfdom or patriarchy in
case of family labour) which existed before Colonization or

Independence.

The emergence of capitalist classes (e.g. workers and
bourgeoisie) in under-developed formations can therefore be
theoretically located in the aftermath of a crisis-situation in
which the functioning of an ever-expanding Capitalist State
becomes impossible without further sacrifice of economic
interests by the forces in the power bloc. It is at this
conjuncture that, the neutrality of the heights of bureaucracy
as an independent political power falters, and, the conflicts
within the bloc polarize along economic interests between
heights of the bureaucracy and employers in a private sector
on the one hand and employees in the lowest strata of the
State bureaucracy and apparatus and employees in the private

sector on the other. The end of the supervision of the

production process as a source of power for the heights of the
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bureaucracy does not mean the exclusion of the bureacracy,
or the heights of the bureaucracy, altogether from politics.

There is still another role for the bureaucracy to play by

reason of its class affiliation.

Class Affiliation of the Bureaucracy and the Present Configuration

of Power in the Social Formation

Members of State administration - i.e. the bureaucracy - are
recruited from different social backgrounds. However for the
purpose of deciding the class affiliation of members of the
bureaucracy the latter may be regarded as distinguished into
certain distinct strata, with different recruitment criteria. In this
respect we can distinguish between the heights and the subordinate

strata of the bureaucracy.

It is peculiar to under-developed African formations that there
existed no capitalist classes prior to the establishment of colonial
rule (50). For this reason, class affiliation of the bureaucracy in
the post-colony, for us, matters only after the conjuncture,
described before, in which management of the production process
ceased to be a source of power for the bureaucracy. This is a
stage, in the experience of many African states, characterized by
the emergence of politics of alliances and counter-alliances

between the heights of the bureaucratic apparatus and the social

classes in the social formation (51).
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The polarization of conflict along ur‘iderlying economic
relations manifested itself first within the bureaucratic apparatus
between public sector manual workers (i.e. the lowest stratum of
the bureaucratic apparatus) and the heights of the bureaucracy - in
their political capacity - when the independence of the latter, in
that capacity, had begun to falter. = White collar employees on the
subordinate strata of the bureaucracy and employees of the private
sector joined forces only later. The delay in case of the latter Is
concomitant with the chronology of development of a private
Capitalist class. In case of the former it may possibly be due to
the neutralizing influence which the hierarchical internal
organization of the bureaucracy may exercise on this category of

employees.

The demands put forward by the workers were, in the case of
Sudan, largely political demands nourished by a workers
organization's belief in their right, as representatives of individuals
constituting the majority of the population of the "capitalist
society", to participate in the management of the means of
production (i.e. affecting both their distribution and utilization

(Hussein 1983.68).

There are on the other hand many factors which mould

orientation of the heights of the bureaucracy towards becoming a

permanent ally of a bourgeois class in the course of formation,

including;
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l.  The bureaucracy as a political centralized form of Capitalist
division of Labour and Capitalist relations of production (52)
(i.e. of domination and subordination) imposed on a
predominantly precapitalist social formation, prescribes a
course of development that may naturally lead to emergence
of private capitalist classes.

2. The fact that the heights of the bureaucracy were, at the
inception of the centralized State, holders of unfettered
political and economic powers enabled many of them to
accumulate for themselves - (whether through; pursuance of
elitist policies, high salaries corruption or through these
means combined) - part of the national wealth and thereby
form the first fraction of an indigenous bourgeoisie in the
social formation (Sandbrook 1975, Shivjl 1976, Seidman 1973).

3. The fact that the heights of the bureaucracy are without
exception brought up in bourgeois educational institutions
(Mazrui 1978 esp.Chap.16) leads many of them to believe
sincerely in the cause of bourgeois version of economics and
politics.

4. The bureaucracy as a system of internal hierarchical
organization presents an institution of control which, although
with incumbents recruited from different social background in
the social formation, pays allegiance only to its heights even

in their political capacity.

2.B.] The Centralized State as a Dominant Allied Force
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Dominance of the politico-economic form of capitalist
economic relations in a social formation that is predominantly
non-capitalist means that only agents of the capitalist society may
form effective or effectively participate in dominant class
organizations. This in effect means that the majority of the
population (83% in 1973 in Sudan; Ilo Sudan 1976) dwell in a
non-capitalist periphery from which they, although obliged to pay
taxation as its citizens, are inherently incapable of reciprocating
any political influence on the centralized State. The economic
relations of the '"capitalist society" are historically over-developed
(53) in relation to those of the non-capitalist periphery. The
centralized State because it is a condensed existence, and, as such,
a level of existence, of the '"capitalist society" is in effect
over-developed (54) in relation to the non-capitalist classes.
Moreover the centralized State is also dominant in relation to
classes of the "capitalist soclety'". The centralized State
represents the biggest single employer of wage-labour and the
biggest shareholder in the economy. The dominance of the
political form of Capitalist economic relations is largely a
reflection of the capitalism of this omnipresent state-sector of the
economy. The omnipresence of this sector and the hierarchical
organization of production within it endow the '"heights" of this
organization (i.e. the heights of the bureaucracy)(55) with an

overriding political-cum-managerial influence.

In the light of inability of the majority of people, in the
social formation, to exercise any etffective political pressure on the

State bureaucracy, struggle for political domination remains
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confined within the "capitalist society" betwegn the heights of the
bureaucracy and their allies - a small Capitalist class largely
compradorian and dependent in its existence on State sponsorship
[C.f in relation to Sudan; Mahmoud 1983, Kursany 1983] - on the
one hand, and the lowest strata of the bureaucratic apparatus
(public sector employees) and the private sector employees on the

other hand.

This polarization presents a relationship in which the heights
of the State apparatus and their ally (i.e. a Capitalist class) are
dominant. As long as the pre-colonial bureaucratic institutions
continue to exist and as long as classes In the social formation
remain content with expressing their political struggle through
these institutions, the dominance of this - heights of the
bureaucracy/a Capitalist class - alliance is bound to persist no

matter how variable the political forms it might assume (56).

It is the class conflict among classes of the "capitalist
society" and the resultant behaviourism of the centralized State
which overridingly influence social economic and political changes
within the social formation as a whole. However the extent to
which this proposition is compatible or incompatible with a "theory"
of plurality of social forms will be examined later in the Chapter
(57). The extent to which it could explain contemporary social
and economic phenomena, in an under-developed social formation,

as observed and compiled, most noteably, by "under-development"

theory proponents (58), is shown below.

2
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Whether or not, the social conditions, é?\d, characteristics -
(in Amin 1976.200-290), which "under-development" theorists
enumerate as incompatible with development, and typical of the
economies of Third World countries, are reasons for under-development
is not clear. It is arguable that these characteristics and
conditions are symptoms of under-development and that the latter's
cause is still to be sought elsewhere, outside the under-developed
social formation or at a different (social or political) level inside
that formation. Those "under-development" theorists who conceive
of dependence (itself enumerated among the anti-development
characteristics - in Amin - Ibid) as the cause behind under-development
and the other anti-development characteristics as consequences of
that dependence are in effect propounding a vicious circle which

explains nothing (59).

Amin tries to break away from that circle by placing the two
factors he construes as direct reasons for dependence (i.e. unequal
international specialization and unequal exchange) on foundations
deeply rooted in history, but his reasoning is not convincing.
Taking into account the long'period since Capitalism has conquered
the social formations Amin is focusing on (e.g. Black Africa, the
Arab World and Egypt, Amin 1976.27-58) and the profound
economic political and social changes which these countries must
have undergone, Amin's historical analysis may explain the reason
behind the existence of dependence in the first place, but does not
account for the alleged contemporary dependence in which
under-developed countries are supposedly destined to stay. This is

a weakness in Amin's analysis further exacerbated by his omission
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of demonstrating any dialectical - (i.e. causal) interrelation

between the "history" and the "present” in these formatijons.

Many under-development theory critics might agree that
Capitalist orientated economic development has, in the context of
many Third World countries, so far led to unevenness in distribution
social injustice and even mass famines, but disagree that the
theoretical inferences of the theory's proponents adequately

account for these phenomena (60).

It is my view that under-development is produced by an
unequal distribution of political power among different classes in
the social formation. This inequality is determined by a class
structure that owes its initial existence to imposition of a
Capitalist bureaucratic form of a State from without at a primitive
stage of social development in the under-developed social
formation. The major disagreement with the theses of
"under-development" is that the perpetuity and reproduction of this
class structure is, from my point of view, being effected by,
interaction of social forces within the social formation (61), and

the instrumentalization of the centralized State by these forces in

that interaction.

Inequality of distribution of political power is manifest at two
previously identified levels namely, (1) that of the relation between
the '"capitalist society" and the non-capitalist periphery whereat
classes of the former possess among themselves a disproportionately

greater share of political power and, (2) that of the relation among
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classes of the '"capitalist society" whereat bourgeois interest (even
though not a bourgeoisie)(62) are dominant. This unequal
distribution of political power in its turn entails a further unequal
distribution of the benefits of technological advancement.
Dominance of bourgeois interest affects the choice of techniques -
(resulting in preference of Capital-intensive techniques because of
their profitability) - and types of industrialization. In the latter
case it results in preference of production of consumption goods
and tertiary industry over production of capital goods - (i.e.
because it is profitable and more practicable for an individual
nascent entrepreneur to follow a process that climbs from the least
to the most expensive enterprise). Relentless pursuit of
profitability - (a concomitant of dominance of bourgeois interest) -
would in short entail all the '"negative'" economic consequences

compiled by propounders of under-development theory.

Furthermore, the economic struggle of the dominated classes
in the capitalist society (i.e. the wage-demands and the
consumption needs of the urban population) on the one hand and
their relatively immense political power (i.e. in comparison with
that of non-capitalist classes) to influence political decision-making
on the other, hamper the adoption of a long-term strategy (i.e. a
strategy for autocentric accumulation Amin 1976.210). The
adoption of such a strategy while detrimental to the immediate
consumption and profit needs of the urban classes, is essential for
extending the benefit of progress to the population of the
non-capitalist periphery. This class conflict and adjustment within

the "capitalist society" engenders a movement of the CMP (63) that
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confines Capitalist economic reproduction within the politico-social
boundaries of the CMP - i.e. within the "capitalist soclety". _This
confinement is also the reason why non-capitalist economic
relations, whilst having lost their taxonomical economic function
through commerce, still preserved their forms of organization.

The bearers of these non-capitalist relations are thus subjected to a

double exploitation (64).

The negative economic consequences which the pursuit of
profitability entails are likely to place severe strain on the surplus
for reinvestment and state balance of payment (Muller, et al 1979).
Experience has shown that when this had happened the burden of
domestic savings was increasingly placed on the non-profit-earning
classes (Hussein 1983.253). In implementing the laws and measures
imposing this burden the centralized State exhibited immense and
effective - (at least in the short-term) - powers of coercion against
all non-profit earning classes including the wurban workforce -
(Hussein 1983.208-209, 235). This in turn exemplifies the
dominance of bourgeois interest and the potential of descendent

control at the disposal of the State.

Finally there is evidence to suggest that this dominant
descendent political and economic change is in its turn followed by
a disproportionately wider internalization of Capitalist patterns of
consumption and Western standards of morality, even among rural
population, and, at the expense of cultural authenticity (Harrison
1981, Mason 1970, Tunstall 1977). This in turn minimises the

credibility of an even empirical plurality of social forms (65).
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Why Can't the State be Relatively Autonomous?

Inadequacy of Existing Theories

Most significant among the theories (66) of the State in
under-developed social formations is the thesis of the over-developed
post-colonial State expounded by Alavi (Alavi 1972). Alavi's
analysis is in favour of a power of the "bureaucratic/military
oligarchy" derivative from its relation to a bureaucratized structure
which, because it was set by a power superlior to the colony li.e. the
Metropolitan State, was over-developed in relation to the structures
in the colony at the time of its setting, continues to be
over-developed in the post-colonial era. Alavi's analysis does not
articulate the nature (i.e. whether historical or structural) and
specificity (whether it is in relation to the pre-capitalist classes or
ce 79
in relation to the classes within the Capitalist Society or in
relation to them all, or whether it is absolute) of this
over-development.  Yet his contribution, in so far as it reinforces
a thesis of dominance of the centralized State apparatus in
under-developed social formations, is valuable and relevant. It 1s
only because Alavi is ready to argue that an "over-developed" State
is of necessity an autonomous State that his thesis abounds in
contradiction. He enumerates certain characteristics (67) which,
from his point of view, are pointers to that autonomy. But we
may notice that, these characteristics, while they may support a
thesis of "over-development" do not in any way prove that this

nover-developed'" State 1s autonomous. Alavi sees otherwise

because he conceives that in order to lose its autonomy the State
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apparatus has to be exclusively dominated by a single class (Alavi
Ibid pp.71-72). This is a misconception. The State apparatus- may
be too over-developed to be dominated by a single class, but,
nevertheless partial because the heights of that apparatus
voluntarily ally themselves with particular classes to the exclusion
of others. Or, is Alavi suggesting that the State apparatus (i.e. as
a bureaucratised structure) is too over-developed to be manipulated

even by its heights? (68)

Alavi's thesis does not provide any explanation as to how the
military/bureaucratic oligarchy could act on behalf of three
propertied classes to preserve a social order in which their interest
is embedded (Alavi Ibid p.62) and at the same time remain
relatively autonomous (i.e. in relation to classes other than these
three propertied classes). In reaching the conclusion that the
post-colonial State is relatively autonomous Alavi has contented
himself with examining the relation of the State apparatus to the
dominant classes while overlooking the relation of the State
apparatus and these dominant classes to the struggle of other
classes in the social formation namely, the dominated classes the
overwhelming majority of the people (i.e. the workers, the peasants
and the sub-proletariat). In effect, Alavi's conception of the State
appears peculiar and confused. He formulates a theory of a State
in isolation, not only from the dominated classes but also from the
dominant classes i.e. a State which is only a bureaucratic-military

oligarchy (69) in its bureaucratic capacity.



114

The class structure and the class constellation which Alavi
describes are not necessarily supportive of a conclusion that the
post-colonial State is relatively autonomous. It is more plausible
and logical alternatively to argue that the three propertied classes
described in Alavi's model do in fact constitute an alliance whose
members' interests, although not identical as among themselves,
are identical in their opposition to that of the majority of the
people - i.e. the workers and the peasants - in the social formation
(70).  That, the military/bureaucratic oligarchy, because it "acts
on behalf of the three propertied classes to maintain the social
order in which their interest is embedded - Alavi Ibid p.62", far
from being an independent power is, in effect, an active member of
the alliance. If this is accepted we arrive at the conclusion that,
because it supports the interest of an opulent few at the expense
of the majority of the people the military/bureaucratic oligarchy

can never be an independent political power (71).

2.C.2 Theoretical Objections to a Theory of Relative Autonomy

To a great extent the thesis of the relative autonomy of the
State in under-developed social formations, as represented by the
previous writers, is, in effect, a product of extending, sometimes
by inaccurate analogy (72), predetermined views about the State in
developed Capitalist Societies, to its counterpart in post-colonial
societles. It is my view that for any claim, as to relative
autonomy of the State in post-colonial societies, to be sustained.

analysis of the social formations peculiar to these societies is

indispensable.
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Ownership and appropriation of the means of production are
historically unsettled in an under-developed social formation. The
centralized State in these formations not only symbolizes a
regulation, from above, of a sub-system of distribution (of roles and
products) but also represents the only guardian of the system of
distribution of the means of productidn. Absence of a historically
dominant structure of ownership and appropriation of the means of
production is due to the absence of a historically determined form
of economic relations. Because there is no "historically
determined" (73) form of economic relations, development of the
substance of capitalist economic relations which in historically
determined capitalism provides the different levels of socialization
_ (across time and space) - that constitute a civil society - (on top
of which the centralized state, in a historically determined
capitalist society, is the highest and most superficial level) has not
begun in the under-developed social formation. The centralized
State, in this formation, in effect, assumes functions which, in a
developed Capitalist Society, are carried out by civil society and

the centralized State.

The dominance of the politico economic form of capitalist
economic relations 1 have been describing at different parts of this
Chapter, is dominance of the heights, of a sub-system of
distribution, on whose - i.e. the politico economic form's, —
presence depends not only the existence of this sub-system of
distribution but also that of a system of distribution of the means
of production. In effect, class struggle presents a starkly

different picture in an under-developed social formation. It is not
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a struggle of historically dominant and dominated classes within the
establishment of a historically dominant class. It is rather a
struggle of politically created classes (74) each to establish its own

State i.e. to initiate its historical beginning.

Because It was not established by any of the national classes
in the social formation the State apparatus is presumably
autonomous and may be used by any of these classes towards
establishing its own State. But we have seen that the hierarchical
internal organization of the State bureaucratic apparatus makes its
identification with a capitalist path of development more probable.
From this I drew the conclusion that as far as the State apparatus
retains its characteristic features, as a system of division of
labour, a coalition of the heights of the State apparatus and a
capitalist class is likely to be the underlying dominant power in the
social formation. It is now important to add a qualification that
this is not a historical dominance (dominance resting on an
underlying dominant capitalist economic structure in the social
formation). The dominance of this alliance may at any time be
undermined by a full-scale revolution i.e. a revolution which aims,
not only at reforming the State apparatus and its constituent
institutions, but, at reorganizing them on new class bases in order
to accommodate classes of the non-capitalist periphery.  The only
guarantee that such a revolution may not take place is the might

of the State apparatus - i.e. restrictiveness of State control from

above.
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Paramountcy of descendent control does not mean that
individual political regimes do not endeavour, for their own stable
survival, to strike a balance between conflicting politically-pressing
interests.  Generalizing from this phenomenon some writers
maintain that the "State" is a mechanism of articulation between
modes of production. The State from this perspective "has to
secure some integration between the modes so that the
precapitalist modes can function in support of the Capitalist mode.
Yet the State also has to intervene to protect the precapitalist
modes from some solvent effects of the interaction with the
Capitalist mode - (Lamb, 1975 p.132), Fitzpatrick, 1983 p-169, 1980

p.247-255).

However, if it is accepted that the '"State" is, not an entity
exogenous from the so-called modes of production but a centralized
form of the politically dominant mode of production (i.e. the CAIP)
and that "State'" behaviour is not reducible to that of the persons in
charge of the political regime but is, beyond that, determined by a
class movement within the dominant mode of production and the
social formation as a whole, then this argument is weakened. It
also follows that, volitional reconciliatory measures even when
adopted are likely to be short-lived (75).  This is because on the
one hand their effectiveness depends on their suitability for the
momentus state of ever-changing economic conditions and on the
other, consequential ever-changing balances of interests and powers

may hamper their updating to respond to these changes.
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I may now sum up the theoretical objections to a theory of
relative autonomy of the state in under-developed social formations

in the following way:

I - Autonomy of the State is a relation to - i.e. its existence or
non-existence depends on - the stage of class struggle. A social
formation in which class struggle has not reached the stage of
establishing a historical dominance of a class is a historically
under-developed social formation (i.e. a society in the course of
formation), and, as such may not necessarily present features of

cohesion and coexistence.

2 - In a situation in which none of them is "historically dominant"
the coexistence of classes can only be guaranteed, from above,
through superstructural - (political, legal and administrative)
control by representatives of one of these classes or different

representatives of the different classes.

3 - Where political control is undertaken by representatives of a
class whose members constitute a tiny minority in the social
formation, repression or alternatively "ideologically-procured

voluntariness" (76) are likely to be the characteristic features of

that control.

4 - That, because of its dependence on inter alia the voluntary
relinquishment, by the most broadly-based and as a matter of fact
the best organized (Hussein 1983 p.260/66) of all classes - (i.e. the

working class) of struggle. for realization of rights. of ownership
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and appropriation of the means of productién, that it is in a
position to win, voluntary co-existence of a capitalist class and a
working class in a social formation in which, although the former is
politically dominant, neither of them is historically dominant, is
ultimately most unlikely. Although the Capitalist minority may
endeavour to legitimate its rule (e.g. through appeals to
modernization) its success to that effect is limited by
under-development of the wider ideological State apparatus (77).
Hence there is always present in these formations a relative class
repression that distinguishes them from developed Capitalist

Societies.

5 - Despite the apparent neutrality of its bureaucratized structure
the State in under-developed social formations cannot in effect be

autonomous.

A - While superstructural legal, administrative, bureaucratic and
public controls might prescribe minimum standards of performance
that purport to secure impartiality of the State apparatus, they are
inherently incapable of transcending the limitations imposed by the

class structure I describe (78).

B - Although public support is sought after, and political control is
effected in the name of national economic development, and
although the economic activities of the government may be
reflective of its commitment to these objectives. It is not simply
the proclaimed objectives of development planning and its

execution, but, the actual social implications of that planning and
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of its execution for the different classes in the social formation
and the reaction of these classes, that would determine whether
the State is autonomous or not. The State apparatus may be
partial irrespective of the judgment and convictions of the people
in charge of the government. The partiality of the State I have
endeavoured to explain is not a partiality that is effected by a
class conspiracy but one that is destined by a class movement.

Why a Methodology for "Labour Law"

The class structure of an under-developed social formation,
outlined in previous pages, raises two questions that need to be
answered because they implicate my argument for a dominant form
of law and a historical relativity of the substance and ideology of
the law.

(1) From the angel of heterogeneity (79) of its social forms an
under-developed class structure raises the question as to whether
the various social fields expected to be found in such a situation
can be accounted for adequately by a totalizing explanation
(Fitzpatrick 1983). I explain how my argument for a dominant
form of law accounts for this supposed plurality of social forms.
(2) From the perspective of historical under-development and the
descendent political control necessary for its integrity an
under-developed social formation offers a space too restrictive for
the existence of the social institutions of collective bargaining and
raises the question as to whether the concepts of legal pluralism
are at all applicable in such a formation. I apply my earlier
argument regarding the historical relativity of the superstructures
(1) to criticize certain theories which seek to universalize these

pluralist concepts (2) to outline an alternative methodology for the

study of labour law in The Sudan.
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What Does Plurality of "Social Forms" Signify?

Fitzpatrick analysis is not simply a case-study of under-
developed social formations (80). Rather it outlines a pluralist
model that ‘is seen as equally capable of accommodating
comparable legal plurality in the first world (Fizpatrick, 1983 and
1983b).  The radical pluralism" he advocates differs from liberal
pluralism in that, his, is a counter-monist pluralist view of history,
whilst the latter, in its legal version is a positivist sociological

philosophy of Law (81).

Radical pluralism as a general theoretical model, because it
does not accept that totalizing Marxist explanation can adequately
explain social fields, rests on a historical materialism that
accommodate a plurality of social fields (Fitzpatrick; 1983b p.6).
However the elements or element of historical materialism that
constitute the totalizing Marxist explanation that cannot supposedly
account for social fields are not clear from the analysis. If
however it is meant that the economic structure (i.e. the aggregate
of economic relations at the lowest level of socialization In a
social formation) - cannot account for the different series of social

phenomena in that formation this may be a cause for disagreement

(82).

It is doubtful whether there could be a theory of a historical

materialism that could accommodate a theoretical plurality of

"

social fields. Although Althusser concept of "over-determination

could be held as giving rise to a possibility of multicausal
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explanations (Glucksmann 1974 p.155). Taken with his conception
of "historical ﬁme" - (Althusser 1970 p.96-110) they make it
extremely difficult to situate Althusser analysis of the social
totality within a diachronic/synchronic context (83). The extent to
which Althusser's concept of "over-determination" and his general
conception of Marxism expressed in the earlier works of "For Marx"
and "Reading Capital" are reconcilable with Althusser's own
subsequent writings is also not clear - e.g. C.f (Althusser, 1976
pp.47-54, 104-105).  This weakens the authority of his works and
its support for Fitzpatrick's view. If Fitzpatrick is suggesting the
possibility of a phenomenal heterogeneity of social forms I would
certainly agree with him. The main theme of my argument is
always, that, this possibility does not mean that phenomenal
heterogeneous social forms are not monocausally explicable by,
analytical accentuation of the empirical findings about these forms

- (i.e. by analyses at higher levels of abstraction) (83a).

Coming to the particular case of under-developed social
formations, an admission that these formations provide examples of
a duality of Capitalist and non-Capitalist economic relations does
not support an argument for a pluralist approach to the study of
social phenomena in these formations. This is so because the
specificity of the economic structure - i.e. the question whether it
is Capitalist or otherwise - comes at a different level of analysis.
The Capitalist mode of production - (or any other mode of
production) - is not the economic structure. [t is only a definite
socio-economic form which the whole or part of the economic

structure in a social formation might. at a definite stage of
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development of that formation, assume. It fc’;llows from this that
although there may be a heterogeneity of Capitalist and various
types of non-Capitalist social relations (and incidentally of
ideologies of Law) their presence does not support a "theory" of
plurality of "social forms" because these relations are ultimately
explicable with reference to one - (though not necessarily

specifically homogeneous) - economic structure.

However there are stronger grounds for hypothesising a
phenomenal heterogeneity of social forms at the level of specificity
of the economic structure. I have in this respect already
mentioned that economic and - incidentally - social relations (8%)

are divisible into Capitalist and non-Capitalist social relations.

I now need to determine the implication of this empirical or
phenomenal heterogeneity for a theory of a dominant "form of
Law" - which I prefer to one of plurality of legal forms. 1 shall
use the terminology, already defined, of the "form of Law" - (i.e.
the form of domination), the "substance of Law" - (i.e. economic
and social relations forming the subject matter of legal relations)
and the "ideology of Law" - (i.e the normalization which different
forms of the "form of Law'" acquire as a consequence of

development of social and economic relations).

Within a politically subjugated social formation the
ascertainment of the dominant "form of Law'" cannot simply be
established, by assemblage of phenomenal individual social relations

- (constituting the substance of Law) prevalent among members of
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a primitive tribe or inhabitants of a reméte village in that
formation. Yet the so-called theories of plurality of modes of
production (i.e. articulation theory) and social forms are based on
such an assemblage (85). There are two reasons why evidence
compiled and conceived in this way cannot support a theory of
articulation of modes of production and incidentally of plurality of
social forms (86). The first reason is that empiricism of
phenomenal forms of social relations, pre-empts further
investigation of the function of their underlying economic activity,
and, in consequence, overlooks the possibility of their being
precapitalist veils of functionally Capitalist economic activities.
The second reason is that by treating the forum (e.g. village - tribe
_ commune) where these forms of social relations prevail in
complete isolation from the domain of the State a theory of
plurality extremely exaggerates, at its own peril, the politico-social

potential of these relations.

With regard to the first reason, I have already mentioned that
although economic relations existing within the domain of a
Capitalist politico-economic form may assume different social
forms of organization, they are all functionally Capitalist (87).
Acquisition of the Capitalist forms of organization is an
emancipation - as much as stagnation in the precapitalist form is
despite the conversion of underlying economic function, a
subordination - explicable only in the light of class struggle. My
definition of the "form of Law" emphasises derivation of the latter
from the "form of an economic relation" (88). and its

instrumentalization by the transitional State (another antecedent -
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i.e. to Law - creature of that "form of economic relations") in the
consolidation of the pre-historic societal form of that "forms of
economic relations" (89). Hence I am inclined to believe that
within a politically unified social formation the "form of Law" is

determined by the form of the dominant State (90).

From this perspective the phenomenal heterogeneity of social
forms does not mean a plurality of "form(s) of Law". This is so
because this heterogeneity is relevant, not for determination of
plurality or monism of the "form of Law", but for analyses of the
ideology or ideologies of the "form of Law'. There is, to
recapitulate, a dominant Capitalist "form of Law" which assumes,
different forms of social relations - (i.e. substance) or, in effect,
ideological appearances. There is no reason why the Capitalist
"form of Law" should not, depending on the stage of development
of the productive forces and that of class struggle, assume various
forms of Capitalist and "non-Capitalist" ideological appearances. 1
have already pointed in this respect to the errors of theories of the
inherently autonomous (91) or inherently ideologically distinguishable
Capitalist "form of Law'" and the State. I preferred alternatively
to conceive of the autonomy of the State and Law (i.e.
development of an ideology of the "form of Law" and the State) as
depending for its development on the development and
materialization of social relations, social classes and class power
(which in turn depend on the stage of development of material
production)(92). For example in an under-developed social
formation where the CMP is politically though not historically

dominant it is not surprising to encounter a "form of Law" -

Hn
M
.
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e.g. labour relations legislation - which, al%hough indisputably
Capitalist, possesses a primitive social ideology that makes it
hardly distinguishable from State's other administrative and

political actions.

Coming to the second reason, because they do not exist in
complete isolation from each other, I do not believe that a
separation between, a "state legal order" (Fitzpatrick 1983 p.159)
or "official law" (Bryde 1976 pp.110, 113) and a "non-Capitalist
legal orders" is possible. The under-developed social formation is
a politically unified whole that contains within itself relations that,
because of lowness of their level of socialization (i.e. as relations
atfecting two or more individuals in their relative isolation from
the larger society) may be decided upon by the parties to the
relations themselves and others that are, because of highness of
their level of socialization, determined by the dominant form of
the State (93). From my perspective then the existence of
definite social relations within a unified social formation must be
established both horizontally, by identifying a geographical locality
in which they prevail, and vertically by varifying the higher social
levels, of a conceptually hierarchically composed social formation,

at which these relations are able to assert their existence - C.f

supra fs. 44A, 75 & 77 in Chapter L.

Having identified the development of an ideology of the form
of Law as determined by the stage of development of the

particular society I now add that the determination by the latter of

the former is always effected through the intermediacy of the
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State. It is always the extent of State intefjvention In economic
and social relations which is, the direct determinant of the ideology
of the "form of Law" and, indicative of State autonomy. But,
because the extent of State intervention is, within an
autocentrically developing society, itself always prescribed by the
index of development of social forces within that society, the stage
of development of society is seen as the ultimate determinant.
However, this may not hold true for a social formation in which
the centralized State although Capitalist is, because of its colonial
bureaucratic genesis and parasitism on other, non-Capitalist,
classes, more than just a superstructure of Capitalist relations of
production in that formation. In this latter case, which
corresponds to that of the Sudan, State intervention, still the direct
determinant of an ideology of the "form of Law", is not subject to
any irrevocable limitations. Before outlining a methodology of
research that treat Labour relations Law as it is in reality, I need
to explain first that the absence of free institutions of collective
bargaining in the Sudan is, not an aberration that can be remedied
by prescription and introduction of a "pluralist ethics", but, the

condition of existence of a '"form of Labour Law" that should be

treated independently in its own right.

Pluralism as a Positivist Sociological Philosophy

The conception of Labour Law as constituted in the

interrelation of Labour Legislation and the institutions of collective
bargaining, marked its beginning as an independent legal discipline

(Clark 1983, p.84, Wedderburn 1983 p.31).
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That conception was first clear in the works of pioneers
(Sinzheimer 1907, 1908, 1916, 1927 Lotmar 1900, 1902, 1908).
Some of them were influenced in turn by the teachings of
sociological jurisprudence and Marxism (Kahn-Freund 1981 pp.96-7).
Ehrlich's idea of real Law - (or Living Law), Ihering's conception of
Law as social engineering (Kahn-Freund Ibid p.96) and Gierke's
organic theory of society (Gierke 1950, Hallis 1930 p.140-65) all
feature in Sinzheimer's view of organizations as spontaneous

law-creating bodies and in his emphasis on empirical legal research.

Sinzheimer's recognition of organizations as law-creating
bodies, his conviction that this autonomous norm-creating process is
one of the fundamental characteristics of Labour Law and the
concept of dependence he perceives as inherent in the employment
relationship (Kahn-Freund 1981, p.78) are the fundamental themes
that were introduced, via Kahn-Freund, into the British tradition of
Labour Law (Wedderburn 1983 pp.29-33)(94). However,
Kahn-Freund emphasised the inequality inherent in the employment
relationship (Kahn-Freund 1972 pp.5-8) and insisted that the
plurality suggested by his model of collective laissez faire is
descriptive not an ideology (95) (Kahn-Freund 1977, p.15 N.30). As
a deséription modelled on the phenomenology of conflict and
reconciliation in a developed Capitalist Society "collective laissez
faire" is perhaps self-consistent.  To this extent it may provide
the answer as to what legal framework for Labour may or may not,
in the light of an observed balance of power in a particular society,

be effective in that society at the stage of its development at the

time the observation is made.
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There are however few, among the believers in "collective
laissez faire" who concede that it is descriptive. "The rest insert
the collective laissez faire perspective into the wider doctrine of
pluralism" (96) (Clegg 1975 p.310) and take it upon themselves to
assert that "men and women are under a moral obligation to behave
according to the pluralist model . . . and that it is right to allow
pressure groups wide scope, and - at least within developed
societies - to introduce the essential features of pluralism where

they do not exist and to protect them where they are in danger

(Clegg Ibid p.310)".

Having accepted pluralism as a description of the phenomenology
of conflict and reconciliation within a Capitalist Society, Clegg's
point urges me to identify a certain conception of this
phenomenology which is unacceptable. Once it is promoted to the
rank of an ideology, (or ethics) "pluralism" in effect (1) overlooks
the underlying equilibrium of power within a Capitalist Society (2)
isolates phenomenal consensus from the structure of dominance
(i.e. the socio-economic system of distribution of the means of
production which is Capitalist Society) and the stage of the class
struggle in which it is inserted and (3) eternalizes "pluralist
behaviour" while presumptuously attributing to it a moral
persuasiveness. I am not arguing against the morality or
immorality of a pluralist ideology C.f infra £.99. My criticism is
rather that because it is based on phenomenology of inter alia
conflict and reconciliation pluralism thus conceived 1is an
munscientific" ideology (i.e. based on grounds that are not

self-existent) and a yearning that may never be earned - C.f infra
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text above £.99. It is more consistent to let one's beliefs be

goaded by one's reason. Yet signs of a discrepancy between the

two are inevitably evident in some pluralist writings (97).

The findings of the pluralist theory had been based on, at
least, one plainly accurate observation about European Capitalist
Societies, namely that they permit and even encourage a multitude
of groups and associations to organize openly and freely and to
compete with each other for the advancement of such purposes as
their members may wish (Miliband 1983 p.131).  One such finding
is the idea of "equilibrium of power" or "balance of power" which is

central to pluralist thinking (98).

If we observe the political and social scene in an
under-developed social formation the picture we may assemble will
sharply contrast with that from a developed Capitalist Society.
The military and unipartist dictatorships we may encounter as
common phenomena, are however only the prima facie evidence
against the suitability of a "pluralist model" for industrial relations
in these formations. The substantial cause that makes a political
and an economic pluralist perspective inapplicable, the cause that
may frustrate - at least in the case of the Sudan Cf supra .51 - an
alternative liberal multipartist or unipartist political model - (and
incidentally minimises the chances for a pluralist model for
industrial relations) - when either is introduced. is the class
structure, and, the class movement within that structure, outlined
betfore. This however raises the question as to whether the

so-called pluralist model, being a perspective based on assemblage



131

of observed facts about a definite society at a definite stage of its
development, can have anymore than a descriptive validity even in
the context of that society (99). I argue that, this so-called
pluralist model is in effect only a phenomenal form which an
ever-unidirectionally changing balance of power, in a developed
Capitalist Society, assumes at a given point of time in the history
of that Society. The ostensible concertation which groups-interaction
might show at this stage does not owe Iits existence to a pluralist
mode!l or pluralist ethics which can be abstracted and introduced
anywhere and at any time to produce a similar concertation.  On
the contrary the "pluralist model" is only an assemblage of
observed facts about that concertation. As such it does not
possess a rationality of its own, or, a regulating capacity and
certainly not an existence independent from the definite stage of
economic political and ideological class struggle of which it is but

an indexation.

The conclusion suggested by previous analysis is that
collective bargaining and the social pluralism it implies is a
historical substance and an ideology that the relations of
wage-labour in effect assume in developed Capitalist Socleties.
This historical substance and ideology, while essential for the
appearance of Labour Law as a relatively autonomous institution
and an independent legal discipline, are conditions, extrinsic to "the
form of Law", and, peculiar to developed Capitalist Societies.
Labour Law in under-developed social formations, because it lacks
an equally developed historical substance, possesses a little more

than a formal existence (i.e. exists only, as "formal Law". in
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statutes) and is virtually merged into other legél disciplines such as
Administrative and Constitutional Law, the Law of Contracts, and,
Criminal Law. It is of course possible, depending on the type of
political regime, that a limited or even a liberal form of freedom
of asociation may exist in any under-developed country. But it is
always the Law, and not the economic and social forces in a
"Society", which may safeguard that existence in an under-developed
social formation. Existence of freedom of association and the
right to organize is not, in effect, an inevitable existence. It may
at any time be terminated by the force of Law that brought it in

the first place.

It may also be true that trade unions in under-developed
social formations possess immense political powers which if left to
materialize (i.e. if allowed free channels of expression) will
safeguard that existence. But political power Is not by itself
necessarily sufficient to support a social existence of Labour Law.
Political power may support that existence when it is, not simply a
product of organization and a juridico-political framework granted
from above, but, also, an irrevocable index of a historical
evolution. In absence of a definite historical substance that
concretizes a definite course of historical socio-economic evolution
and therefore prescribe the province of the political, the political
itself assumes a dominant and an original role in the
under-developed social formation. The political which,
irrespective of the various internal alliances that are possible,
consists of the organized social power of the different strata of the

bureaucratic apparatus and the classes to which they are aftiliated
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in the social formation in effect, not only syn;i:bolizes the unity and
coherence of the under-developed social formation, but also
determines the course of material development in that formation.
Depending on the specific form of the State (i.e. on the class
composition of the specific alliance in control of the government)
the political may determine whether that should be a Capitalist or
Socialist course of development. It has been emphasised in
previous analysis that there is at present one form of the political
which has been dominant namely, that constituted in the alliance
between the heights of the bureaucracy and a Capitalist class.

The Methodology

Since the existing bureaucratic structure and the class
structure it has created have been in existence since independence,
with a difference in the extent of ossification of course, they
provide the only concrete context of study. Within this class
structure there are many possible forms of alliances and in effect
specific forms of regimes - (e.g. right-wing military dictatorships
1958, 1971-1985, left-wing military dictatorship 1969-1971 and

Parliamentary regimes 1956-1958, 1964-1969).

Rather than basing a study of industrial relations on a
transient framework derived from the economic and social policies
of a definite form of regime, I prefer rather to conceive of the
class structure 1 describe and the dominance of the political
associated with it as the underlying base-structure that as i1t Is and
through its determination of the multiplicity and durability of these

different regimes has determined the main features of labour law

in the Sudan.
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Administrative solutions for labour disputes, expropriation by
the State of the machinery for settlement of individual grievances,
the administration of labour legislation by tribunals and the status
of these tribunals as strata in the bureaucratic hierarchy are
characteristics, of labour relations and labour "law'", that have
survived political changes in the Sudan. The particular changes
introduced by different regimes, depending on the type of regime,

feature only as extreme or moderate versions of this basic

structure.

The survival of the politico-economic form of Capitalist
economic relations - (as a specific form which the political, in
under-developed social formations, assumes) is made possible by a
certain ever-present degree of descendent political control. The
description of this survival or dominance as "politico-economic", as
opposed to a socio economic, is meant 1o emphasize that it is only
the State structure which symbolizes that dominance (100). The
State bureaucratized structure is simultaneously the biggest-sized
Capitalist economic structure in the social formation. The
overwhelming majority of members of the working class is
constituted by workers and employees of the State. Private
employers and their employees exist only in the shadow of the
State and its employees.  There is no indigenous Capitalist class
outside the State which can manipulate a regime in charge of the
State - although the latter may voluntarily associate itself with
such a class. The regime in control of the State confronts

workers and employees of the State in a double capacity; as their
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political master and their employer. This confrontation takes
place at the different strata of the bureaucratic apparatus between
workers and employees in that strata and executives whose actions

are carried within the regime's directives (101).

There is a degree of administrative and bureaucratic control
which is necessary for the cohesion of the State in its capacity as
a corporate employer. This is particularly manifest, in the case of
public employment Laws, in a tendency to concentrate settlement
of individual grievances and adjudication over these grievances in
hands within the administrative bureaucratic hierarchy to the

exclusion of other jurisdictions.

There is a different type of control necessitated by the
State's economic and supposed political functions. To that effect
the Law is in itself a descendent form of control distinguishable, if
at all, from other actions of the State by the formality of the

process through which it is made.

The State as a corporate Capitalist is actively involved in the
process of production. To that effect the regime in control of the
State formulates strategies for economic change. Law and In
particular Labour Law is an essential element of any such strategy.
The State often provides a reasonable floor of rights for the
individual employee within the limits sanctioned by the prerogative
of bureaucratic control in the case of the State employees. At
the same time the State endeavours to restrain the collective

power of Labour from frustrating the outlined strategy. Legal
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control for inducement of economic change affects employees of
both private and public sectors. It is also a control that has in
particular affected the area of collective Labour Law merging it
completely into administrative Law and excluding the Judiciary

from participating in its development.

Although the degree of control varied with the emphasis each
particular regime placed on economic change the fact of control

itself has remained unchanged. In effect Labour relations in Sudan

are, and have always been, regulated and lived in the manner the

State, and not the trade unions, want them to be.

The balance of the thesis is devoted to examination of the
different levels at which political, political-economic and
bureaucratic controls assert their existence and the effect of these

controls on an ideology of Labour relations "Law" in Sudan. For
purposes of determining the effect of State intervention on an
ideology of the Law of various areas of industrial relations we need
to know whether various forms of control in different areas of

industrial relations reflect varying degrees of intervention. Before

that | would need to show these same various forms of control

which intervention assume in different areas of industrial relations.

For purposes of enabling a systematic examination of these
issues | assume - (an assumption which | hope will be vindicated by
discussion of forms of control in the next three Chapters) - that it
is the "level of socialization" (102) of industrial relations at a

particular area (i.e. the seriousness of the threat which these
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relations pose to political stability and State's effective
performance of economic and bureaucratic functions respectively) -
which determines, the degree of State intervention, and, hence, the
ideology of Law, in that particular area. I, accordingly, classify
Labour relations according to their levels of socialization into (a)
collective Labour relations; (b) public individual Labour relations;
and (c) private individual Labour relations. As clear in few places
in the next Chapter (103) (a) sometimes appears distinguishable into
private and public collective Labour relations. However, because
of its derivation from the distinction between underlying individual
employment Laws in each sector 1 do not consider this further

distinction, of (a), as worth separate treatment.

Among the areas designated, "a" reflects a degree of State
intervention higher than that reflected by "b", while "c" reflects
the least. Likewise the ideological content of law is in each case
determined by that degree of State intervention. Drawing of
conclusions regarding ideological content of various Labour
relations Laws or the relation between State intervention and
ideology would at this stage be premature. It is important
however (for purpose of delineating the area of discussion) to
reiterate (104) at this stage that there are various levels of
ideologies of Law. The discussion under part 3:B of this Chapter
has purported to identify as reason for the inapplicability of a
"pluralist model of industrial relations" - which is a most developed
form of ideology of a Labour Law (105) - the absence of socially
developed institutions of industrial relations in the Sudan.  That is

in effect, a negation of an ideology of "Labour Law" at a certain
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social level. A question which poses itself is whether there is any
more ideology of Law to be verified? The affirmative answer to
this question derives from the above-mentioned remark that there
are various levels of ideologies of Law. The exploration of an
ideology of the Law will in the next three Chapters be conducted
at the levels of "non-institutionalized" social relations and

formalism of Law-making and legal-administration.

For the purposes of clarification I outline here the objective
and plan that will guide the discussion in the rest of the thesis.

The discussion will follow an interpretational approach and
explain the existing state of the law as it is. The materials
processed in the course of discussion are meant to demonstrate the
sources, provisions, fields of application and administration of the
Law. The aim of the discussion is examination of these various
areas of the Law with reference to objectivity and effectiveness of
Law-making and legal-administration. Theoretical conclusions
regarding the condition of the Law endeavour always to show that
the Law is in each case the way it is because of a relation which
the area under legal regulation bears to the structures of the State
and the economy outlined in this Chapter. These theoretical
conclusions are however always made on the basis of the empirical

data presented in each Chapter.

It is not my intention to examine the success or failure of the
State in achieving definite social and economic objectives through
the use of Law. Since the causes of this success or failure are

always primarily extra-legal (i.e. social or economic). An
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examination of this nature may not be adeq(jjately effected by a
thesis whose main focus is "Labour Law". Moreover 1 endeavour
always to avoid, as a means for establishing the supposed
relationship between Law and the State, the explanation of legal
details in a particular area of industrial relations by economic and
political details in this or other areas. I do this for three reasons.
The first is that, as previously indicated (106), the type of
empirical data valid for substantiating a specific theory of a State
is different from the type of data valid for substantiating a theory
of the development or under-development of the ideology of law
regulating a particular area of social relations within that State.
The second is that a theory of the State, while capable of
explaining the direction in which Law regulating a particular area
of social relations is developing, may not necessarily account for
the internal characteristics which this Law, although developing in
that direction, possesses, and that these characteristics are in their
turn explicable by other secondary factors (107). Finally an
approach of this type may also shift the focus of the thesis to

areas which are external to industrial relations.

I will always present the empirical legal materials available in
a particular area of industrial relations as evidence or effect of
State intervention or abstention vis-a-vis that area and then
analyse the ideology of the Law regulating this area in the light of
this evidence and effect.

Since the discussion aims inter alia at demonstration of the
jurisprudence of Law-making and legal-administration. It will

under all Chapters include, in addition to doctrinal analysis of legal
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rules and their application, examination of the social and economic
context within which the Law-creating institutions (i.e.
governments, trade unions, the courts, and administrative tribunals
and authorities) have, at various stages of the economic and
political development of the Sudan been functioning. This will

inevitably involve discussion of past Laws and conditions.

The discussion will focus on each specific area of collective
or individual Labour relations and discuss the Laws applicable to it.
Although the discussion of the Laws regulating a specific area may

incidentally proceed in a chronological order my efforts are

concentrated more on the coherence of the topical structure i.e.

the structural interrelationship of the chain of economic social and

political changes that gave birth to different Laws.

The extent to which collective Labour relations can be
claimed to be the most pertinent to political stability and economic
performance and therefore also the most heavily regulated is shown
next. Implicit in the discussion are two points. The first is that
because it is not moulded by underlying historical socio economic
structures interaction among socially non-developed organizations -
(e.g. be they trade unions, governments or others) - takes place
wholly at the level of free unmoulded currents of social and
political activity and is therefore relatively devoid of a social
ideology. The second point is that, given the '"disequilibrium of
power" within the "capitalist society" and that the State wider -
(i.e. social) - ideological apparatus is too under-developed to create

and maintain an "ideological balance of power" (108) an everpresent



141

degree of a partial political control hindering the development of
even a politically fabricated ideology, is inevitable. Both of these
points militate against the possession, by collective Labour
relations Law of an ideology, whether socially-institutionalized or

superstructurally-fabricated.
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CHAPTER 1III

COLLECTIVE LABOUR RELATIONS AND THE LAW

Introduction

In contrast to the evolutionism that characterizes social change in
some developed Capitalist Societies (I), social change in Sudan is largely
a revolutional process (II). Focussing on the period under examination in
this thesis - (mainly the period 1948 - 1984) - social change in that
country has largely been effected from above through interaction of a
Capitalist economic and political structure of a State, and a largely

non-Capitalist social formation (III).

Rather than being tempered by conditions of direct production or
considerations of spontaneous optimum economic performance, the
Centralized State undertakes the political regulation of the economy and
society from above. It sets beforehand a system of distribution, of roles
in production and shares of the products, within which production is to
take place. This system comprises strategies for matters ranging from
income distribution to political participation and division of power among

the executive judicial and legislative organs.

In practice this means a hegemony of strictly political power

enabling it occasionally to change in form (Military . . Parliamentarian

. .), to assume both legislative and executive powers and functions, and,

to delimit the freedom of the judiciary and the trade unions  (IV).
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The reason why control, takes a certain orientétion, - affecting in
particular certain social groups and institutions namely, workers and
trade unions, and varies in degree from one area of industrial relations to
the other is best explained by recourse to earlier discussion of the State
and class structure and the politically relevant factors affecting State
intervention in industrial relations in Sudan (V). Three of the factors
mentioned there are particularly relevant in this respect.  The first is
that control of the State apparatus depends on the outcome of struggle
among classes of the "Capitalist Society" - whose agents constitute less
than 20% of the population in Sudan. The second is that the State
apparatus has been since independence controlled by "heights" of the
bureaucracy in alliance with a nascent Capitalist class. A further
deduction from this latter point is that even within the "Capitalist
Society" control of the State apparatus rests in the hands of a minority -
i.e. the majority being employees in the lowest strata of State
bureaucracy, employees in the private Sector and other less privileged
urban classes. The third point is that the State apparatus and
State-owned enterprises are employers of the vast majority of the

workforce.

These factors together explain why existence of permanent forms
of control in industrial relations is both essential and possible. The fact
that workers constitute the majority of agents within the "Capitalist
Society" and relatively the most powerful social class in the social
formation (VI) makes the ever presence of descendent f_orms of control a
pre-requisite for protection of the economic and political lead of the
classes presently in charge of the State apparatus. Workers

consciousness with this, their own, potential social power has in case of
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the Sudan nourished trade union movement ambition for political
leadership and, in consequence, aggravated the need on the part of the

ruling alliance for even more descendent control.

Likewise the position of the State as employer of the vast
majority of the workforce - whilst itself a result of inter alia the
hypertrophy of the Services Sector and under-development of other
Industrial Sectors - necessitates and enables (at different levels) central
determination and administration of the terms and conditions of
employment.  Moreover the non-Capitalism of the largest part of the
social formation, a concomitant of its technical backwardness, and the
need for its modernization (i.e. a need imposed by a superior need for
social and political integration within national boundaries) provide the
justification, and, sometimes material support (VII), for descendent
control.  Bearing in mind its position as employer, the State relates to
its employees also as political subjects and, propagating this need for
modernization, determines their rights and duties as employees within
overriding and overall determination of their rights and responsibilities as
political or national subjects. In practice this policy has always meant
the sacrifice of individual and sectional employment rights for allegedly

national objectives.

Influenced by these political and economic conditions Labour
relations Law in the Sudan has from its inception been interventionist.
In what follows I shall discuss forms and objectives of intervention, as
manifest in various areas of collective Labour relations, under two main
headings namely, (1) - Curtailment of trade Unionism as a political force

and (2) "Nationalization" of Trade Union economic and industrial
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functions.

1. Curtailment of Trade Unionism as a Political Force

As early as 1921 a Labour Board was set up by order of the then
Governor General of the Sudan with the purpose, inter alia, of advising
on all questions of Labour in the Country. There was until 1946 no
pressures from a workers movement to influence the Board's
deliberations.  But, in 1946 the Board, conscious of the strain that the
economic position in the aftermath of the World War II (Fawzi 1957)
might place on industrial relations in general and on government relation
with its workforce in particular and influenced from abroad by a British
Labour Government (Beling 1961, p 51) recommended "the setting up by
all large-scale employers (whether Government or private) in the Sudan
of Work Committees wherever practicable in the interest of both the
workers and the industry (1)". The declared objective of these
Committees was '"to form the bases on which Trade Unions could
subsequently be set up on sound prepared lines (2)". Although Work
Committees proved little success (3) the task of setting sound lines for
the future development of trade unions was relentlessly pursued even
after the latter were legalized (TUO 1949) (3a). However 'soundness"
from the Colonial administration perspective meant non-interference with
political administration of the country, non-affiliation to political parties
or organizations, non-pursuance of political objectives, and, commitment

to peaceful settlement of industrial disputes (4).
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The position of the government as employer “of the majority of
the workforce and regulator of the economy and that of the State as a
micro~Capitalist Society, politically dominated over by a minority within
that Society, renders difficult the attempt to demarcate the sphere of
the State from that of Society (i.e. the micro-capitalist Society is
indeed a politico economic rather than a societo-economic organization
(5)). This position blurs the line between political and non-political
activity. To that effect, because they may In the context of an
under-developed social formation entail the practical though not
necessarily calculated effect of overthrowing a constitutional authority,
general strikes launched for purely economic gains are usually construed

as potentially political (6).

Government determination to implement its criteria of soundness
and the wider political implication of trade union economic action in the
context of the Sudan made the imposition of certain restrictions on the
freedom of association inevitable. Rather than granting unconditional
freedom of association to the workers and subsequently endeavouring to
dissuade them from politics the very existence of trade unions was
allowed only within a legal framework that was designed to make them
politically manageable. With only one exception all trade unions came
into existence only after this legal framework had been standardized for
them (7). Despite its restrictiveness in certain aspects, the standardized
legal framework introduced in 1949 failed to restrain the trade Unions
from forming a national federation that led them, only a few years later,
into the heart of the political arena.  The Colonial administration was
over-optimistic in thinking that the curtailment of trade unions' political

influence was possible through increased emphasis on orientation of their
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members to the approach and practices of industrial unionism (8) and
without further restriction of the right to organize in general and to

strike in particular.

Successive nationalist governments, military and parliamentarian
alike, did not however hesitate to impose these additional restrictions.
This made the Colonial Collective Labour Relations Law as, in certain
respects, relatively the most liberal in the history of the country. This
also meant that, despite the political upheavals the €Country has
undergone within the last 30 years, Collective Labour Relations Law was
to possess certain common characteristics that have survived across
time. Under this part of the Chapter attention is focussed on three
politically motivated forms of controls that in their turn reflect
negatively on workers ability to organize and to bargain collectively.
These forms are: (a) compulsory registration; (b) restriction of the "right"
to federate; and (c) restriction of striké action. Before moving to
discuss the first of these forms it is important however to mention a few

words about the terminology of '"rights" adopted in the Chapter.

To talk about strike action, freedom of affiliation and freedom of
organization as matters of "rights" and to approach the study of
industrial relations in the Sudan from a conceptual perspective of "rights"
"freedoms'" and other similar noti'ons may lead to formulation of an
idealist and speculative legal framework that pays little respect to
historical socio-economic conditions in that country. The construction
of a right to strike, a right to organize and other "trade union rights" as
pillars of a "system of industrial relations" that is capable of universal

application is a positivism and systematization of social phenomena
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characteristic of a liberal pluralist "ideology". Theslé concepts of rights
are borrowed from the discipline of Labour Law in a developed Capitalist
Society and [ have previously expressed my reservation about their
application to Sudan (9). Any such application involves the abstraction
of these concepts from the substantial existence they possess in their
place of origin, and, must in turn be adapted to the condition of the
socio-economic relations they are intended to conceptualize in this new

position.

Also worth examining in this context is the ILO endeavour to

maintain international Labour standards based on respect for freedom of

association and protection of the right to organize (ILO Conventions No

87 1948, No 98 1949 and No 84 1947). All forms of Legal restriction on
freedom of association and the right to organize (e.g. restriction of
recruitment of members at the primary trade union level, restriction of
the right to federate, restriction at all trade union levels and monopoly
through trade union registration) are at variance with Article 2 of the
Convention No 87. Yet such restrictions are imposed in an increasing

number of countries all over the under-developed world (Erstling 1977, pp
19-35). This manifest failure of ILO standards in this group of countries
is some evidence that these standards are themselves bearers of
pluralistic assumptions that underlay their European progenitors (9a).
Ratification of ILO Conventions does not of course guarantee that
articles of the Conventions will automatically be abided by. However it
is at least a formal undertaking by the ratifying State to observe these

standards. Sudan has proved reluctant to commit itself even to such a

formal undertaking. By January 1985 out of a total of
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159 ILO Conventions Sudan has signed only 12. The most recent of the

12 was the ILO Convention No 122 of 1964 (9b).

To recapitulate, the frequent usage in the text of a phraseology
of rights - (e.g. right to strike, right to federate, right to organize . . .)
- should not lead to a preconception that there is a socially-existing right
to strike which legislation does not recognize, or in case the social
absence of this right is conceded, to the misconception that the
preaching of these abstract notions of rights is by itself enough to
establish an effective trade union right or rights. However it is
important to point out that to assert the social absence of a right to
strike and the inability of jurisprudential doctrines to establish one, is
wholly distinct from the subjective and speculative question as to
whether legislation should or should not provide for a 'right" to strike.
A central tenet of the former approach is that the answer to the latter
and other similar questions, depends not on the wishful thinking of a
possibly class-opinionated individual, but is ultimately objectively imposed
by the underlying economic and social power-fabric of the particular

society (10).

1.A Compulsory Registration

Compulsory registration in Sudan is an institutionalized form of
control (infra Part 1.A.2) of which the procedure of actual registration is
only a phase. Compulsory registration is a restriction on the freedom to
organize because it makes the trade union existence conditional upon a
passage through an administrative process whose purpose is to ensure

that the trade union organizational and constitutional structure f{fits



TABLE A (Appendix to £.9b)

Numbers of ILO Conventions

Ratified by the Sudan until 1 January 1985

Serial Number of Year of Subject Matter
Number Convention Convention
1 2 1919 Unemployment
2 19 1925 Equality of Treatment
(Accident Compensation)
3 26 1928 Minimum Wage Fixing
Machinery
4 29 1930 Forced Labour
) 31 1947 Labour Inspection
6 95 1949 Protection of Wages
7 98 1949 Right to Organize and
Collective Bargaining
8 100 1951 Equal Remuneration
9 105 1957 Abolition of Forced Labour
10 111 1958 Discrimination (Employment
and Occupation)
11 117 1962 Social Policy (Basic
Aims and Standards)
12 122 1964 Employment Policy

Compiled from ILO Chart of Ratification of

International Labour Conventions 1 January 1985.




TABLE B (Appendix to f.9B)

Some of the ILO Conventions Not Ratified by the Sudan
until 1 January 1985

Serial Convention Year of Subject Matter
Numbey Number Convention
1 11 1921 Right of Association
(Agriculture)
2 20 1925 Nightwork (Bakeries)
3 30 1930 Hours of Work
(Commerce and Offices)
4 47 1935 Forty Hour Week
5 63 1938 Statistics of Wages and
Hours of Work
6 64 1939 Contract of Employment
7 84 1947 Right of Association
8 87 1948 Freedom of Association and

Protection of the Right
to Organize

9 94 1949 Labour Clauses
(Public Contracts)

10 103 1952 Maternity Protection
(Revised)

11 113 1962 Equality of Treatment
(Social Security)

12 129 1969 Labour Inspection
(Agriculture)

13 130 1969 Medical Care and Sickness
Benefits

14 131 1970 Minimum Wage Fixing

15 132 1970 Holiday with Pay (Revised)

16 135 1971 Workers Representatives

17 144 1976 Tripartite Consultation
(International Labour
Standards)

18 151 1978 Labour Relations
(Public Service)

19 154 1981 Collective Bargaining

20 158 1982 Termination of Employment

Compiled from ILO Chart of Ratification of

International Labour Conventions 1 January 1985
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within a predetermined juridico-political framework (11). Compulsory
registration and the office of a registrar of trade unions are means of
political control because they take the initiative of action from the trade
unions and consolidate it into the hands of administrative authorities.
Rather than relying solely on a legal policy that seeks to counteract
trade union economic and political influence through subsequent exposure
of their funds and members to legal sanctions, this policy in vogue in the
Sudan enables the adoption of extra pre-emptive measures against the
trade union - (e.g. ordering reference of a dispute to arbitration, freezing
a trade union fund or ordering dissolution or suspension of a trade union,
in order to prevent the carrying out of a declared strike). This enables
the government always to possess the initiative of action whilst the trade
unions are, in the best of conditions, left with the option of seeking
judicial or administrative remedies or in the majority of cases with no

option but to surrender.

The first trade union ordinance that came into effect on 15 March
1949 - the Trade Union Ordinance 1949 (TUO 1949) - allocated 20 out of
its 35 sections to matters relating to appointment, responsibilities and
powers of a registrar of trade unions. The registrar of trade unions, is,
under, the TUO 1949 S.7, and, all the trade union laws that came Into
effect subsequent to this date, a government official appointed by the
highest political authority be it a Governor General under the TUO 1949
S.7, a President of a Supreme Military Command TUO 1960 S.7 or a

President of a Republic - TUO 1966 S.7 and the EAT 1977 S.25(1).
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Certified registration has always been a condition precedent to a
trade union right to perform its functions. Under all Laws that came
into effect before 1971 every trade union was required to apply for
registration within two months of the date of its formation - SS.8(1)
TUO's 1949, 1960, 1966.  SS.8(2) of these three trade union ordinances
made it an offence punishable with fine for every trade union and every
officer and member of such trade union which failed to register within
the time limit specified under SS.8(1). Likewise all 3 ordinances
prohibited trade unions and their members from "performing any act in
furtherance of the purposes for which they have been formed unless and
until such Trade Unions have been registered in accordance with the

provisions of the Law" - SS.17.

Although the 1971 and 1977 Employees Trade Union Acts (ETUA
1971, ETUA 1977) did not specifically invoke criminal punishment for
failure to register. They provide criminal punishment for general
violations of their provisions that may equally apply in case of failure to
register. Both Acts retained the requirement of registration as a
condition for trade union right to exist and perform its functions.
Registration retained this legal effect under both Acts not so much for
the criminal punishment attached as for their careful draft which made
trade unionism a status attainable only upon receipt of a certificate of
registration. Under previous laws trade unions could be formed first and
then apply within a specified period for legal recognition. Employees
under the ETUA 1971, 1977 could call a general election for the
formation of a trade union only 2 months after an application by a
provisional Committee of such employees to register as a trade Union

has been accepted by the Registrar (ETUA 1971, SS.25-27: ETUA 1977,



152

§5.26-28).  This change enabled the Registrar to regulate and supervise
trade union elections - (Cf infra fs. 16, 25, 180 and the text above).
This regulation and supervision were in their turn important for

achievement of the regime's objective of integrating the trade union

movement into the State administrative and political apparatusses.

1.A.1 Procedures and Conditions of Registration

Applications for registration may be made by a number of the
Trade Union members subscribing their names to its rules or constitution
and otherwise complying with the provisions of the Law (12).
Application to register shall be sent to the registrar together with two or
more copies of the basic constitution or rules of the trade union. Under
the TUO 1949 and its 1960 and 1966 Amendments the registrar could
refuse to register a trade union for inter alia any of the following:
(1) If, upon expiration of 3 months from the date of publication, in
the Gazette and the press of a notice of the application to register,
proper objection to the application had been raised before the Registrar
SS.9(4)/10(a) (13).
(2) If the Registrar was not satisfied that the provisions of the Trade
Union Ordinance or any regulation made thereunder or the provisions of
the rules or basic constitution of the trade union had been complied with
SS.10(b)/(d) (14).
(3) All or any of the trade union objectives were unlawful SS.11(c).
(%) Any other trade union already registered was sufficiently

representative of the interest in respect of which the application to

register was made S.11(d) (15).
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In addition the Registrar could at any timéj invoke as further
conditions for registration any new grounds which he was required, by a
regulation made by the Commissioner of Labour, to include as such -
$S.32 (16). The Registrar could inspect the rule-books or the basic
constitution of the Trade Unions and take any other action in order to
ensure compliance with the Law - (SS.19-20 of the TUO, SS11/17 of the

ETUA 1971, 1977).

Persons aggrieved by the Registrar's refusal to register a trade

union have always had a right of appeal to a Civil Court (17). However,
a trade union which had been notified by the Registrar's refusal to
register 1t should, unless reference was made to the High Court, or, if
reference was made but rejected by the High Court, be dissolved within
3 months of such notification or rejection - (SS.15 TUO's 1949, 1960,

1966).

As mentioned earlier registration is an institutionalized control of
which lodging and certification of lodging - (i.e. actual or formal
"registration") are only a phase. The political nature of registration is
used as description of this institutionalized registration with its different
phases of 'registration" deregistration and supervision of trade union
performance.  Furthermore "political" is used in this context not as a
description of specific situations in which intervention of government
authorities was politically motivated. It is rather a description of a
type of legislative and administrative framework that allows
administrative and political authorities to intervene in the direction of
the trade union movement. Although there is no express provision which

confers on these authorities general discretionary powers of intervention
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(e.g. on grounds of Public or State interest). The:'jwide discretion of
these Authorities derive from their possession of both legislative and
quasi judicial functions (Cf. supra f.16 and infra fs. 25, 180 and the text
above). Furthermore, the fact that legislation gives a right of appeal to
the Civil Courts is for the reason shown later - (infra f.47 and the text
above) - not necessarily an effective guarantee of trade union and

workers rights.

There are few cases from the pre 1969 era in which registration
of a trade union was refused on political grounds. Both the 1956-1958
and 1964-1969 Parliamentary Governments however, while stressing
registration as a condition for conferment of trade union immunities -
(Cf. infra part 1.C.2.b) - told the Sudan Workers Trade Union Federation
(SWTUF) to reconsider its basis of organization in order to qualify for

registration; a condition which the latter could not possibly meet (18).

The paucity of reported decisions is explicable by two factors.
The first is that for the reasons mentioned later - (Cf. infra, the text
above fs. 60-60B) - parliamentary governments could not enforce the Law
as against the trade unions. Thus the SWTUF, though not registered
managed to exist in the period 1956-1958, 1964-1966, and, in
consideration for undertaking to co-operate with the government was
eventually registered in 1966 without meeting the conditions set for
registration (18a). The other reason is that there was no room for
registration in the period 1958-1960 because trade unions had been
totally outlawed. Although a limited trade union existence was allowed
in the period 1960-1964 the formation, registration and activity of trade

unions remained supervised directly by the Ministry of Interior and
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Labour. The latter did not hesitate however to dissolve trade unions

and imprison trade union officials (18b).

1.A.2 Cancellation of Registration

The authority of the Registrar over the trade unions does not end
upon the issuing of a Certificate of Registration. Even after
registration has been duly effected the trade union's conduct of its
internal affairs and performance of its functions remain constantly under
supervision of the Registrar.  The Registrar must be informed to date
of, any alteration of rules or Constitution, every new membership and
annual returns and expenditure. Failure to comply with this requirement

could render the trade union liable to inter alia dissolution.

Sudanese trade union laws have always empowered the Registrar
to cancel the registration of or dissolve any trade union which inter alia
voluntarily violates the provisions of a trade union law in force.
However the extent of intervention this rule allowed varied in connection
with two contingencies. The first is the extent to which areas of
industrial relations under a particular political regime was subjected to
legal regulation. The second contingency is the strategy which the
political regime adopts towards trade unions' performance of their

economic functions.

Beginning with the first factor it is noted that although the
Commissioner of Labour under Colonial administration was empowered to
make regulations for the purpose of generally giving effect to the objects

of the Trade Union Ordinance - (S.32 TUO 1949) no such regulations.
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which would have otherwise added to the corpus of Law administered by
the Registrar, were in fact made. In effect the Registrar's powers of
cancellation remained exerciseable only in instances of violations arising
under the two main collective Labour Relations Laws namely, the TUO
1949 and the Regulation of Trade Disputes Ordinance 1949 (RTDO 1949)
(19). The position of the Law did not change much after Independence

until 1971.

Three main factors coincided to make the 1970s and the first half
of the 1980s a golden era for legislative intervention in industrial
relations. They were as follows:

1 - The massive political changes that had taken place on the eve and
at the beginning of the 1970s decade necessitated this as part of an
overall governmental intervention in all spheres of political and social
life in order to maintain the new alignment of power (20).

2 - A movement to deradicalize the trade union movement through
patronage of its leadership and the placement of its organizations under
close supervision and direction of administrative and political authorities.
3 - Increased emphasis on economic development and on the role of

the State in its direction.

This does not mean that before 1971 the registration function was
less politically directed. The above factors however account for new
policies (Cf. infra the text above fs 61/63) which the 1971-1985 Regime
adopted and therefore succeeded in that direction.  This distinguished its
Labour policy from that of the Parliamentarian governments - which
relied mainly on superficial legal control (Cf. infra text above fs.

60-60A) and also that of the 1958-1964 Military Dictatorship - (which
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relied mainly on non-institutionalized repression). As will be shown
later - (infra text above f.62) - this also meant that the 1971-1985 -era
was to be a period during which the Registrar of trade unions and other

administrative authorities were to assume hegemonic roles in the

administration of trade union laws.

As regards the second factor mentioned above it can be noted
that trade union laws of the military governments are characterized by
an inclination to place under closer administrative supervision trade
unions performance of their economic functions. Because the move to
restrict trade unions from acting in fulfilment of these functions began
immediately after Independence and has continued consistently it is not
so much the degree of restriction as the strategy invoked for putting
that restriction into effect which distinguishes trade union law under the
Military Governments. To that effect the latter extended the Registrar
powers of cancellation and dissolution to cover instances in which the
trade union has acted in violation of the statutory procedure prescribed
for settlement of industrial disputes (21).  Parliamentary Governments
although preserved the Registrar's powers of cancellation and dissolution
in the instance of political strikes, and adopted compulsory arbitration
procedures, opted in the latter instance to make violations punishable,
not by dissolution of the trade union or cancellation of its registration,
but, with fine against the trade union, and fine and imprisonment against
members (22). Tightening of administrative control over trade disputes
under the Military Governments was inseparable characteristic of their
overall elitist economic planning and political decision-making.
Although Parliamentary Governments may have equally been conscious of

the importance, at least for their own stability. of economic planning and
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performance, the wider and heterogeneous popular base on which

decision-making depended in their case made such undertaking impossible.

1.A.2.a Exercise of Discretion for Political Ends

Under all trade union laws the Registrar exercises both the power
of determining whether or not there is a cause for dissolution or
cancellation and that of passing and enforcing the sentence of dissolution
or cancellation. Because it is often the case that situations which call
for exercise of these powers by the Registrar are also ones that have
wider political implications, determination of the issues surrounding a
dispute and the imposition of a punishment may as shown below depend
more on the weight of political rather legal policy considerations. In
spite of the technical or legal language adopted the Registrar's decision
is in such situation an incidental ingredient in a package of political
reaction dealt by the political authority. Following a threat to strike by
the Sudan Railway Workers Trade Union (SRWTU) in June 1961 for
instance, a decision to dissolve the trade union was posed as a
counter-threat and subsequently carried out, not by the Registrar, but, by
the Minister of Labour. Likewise a Registrar decision dissolving the
Accountants and Cashiers Trade Union in 1979 was later described by the
Court of Appeal as "devoid of judicial reasoning oblivious to established

judicial practices and meant hastily to pre-empt a strike action by the

Trade Union" (24).

The Registrar's decisions in less politically sensitive disputes are

also influenced by the general labour policy of the State. It is

important however to mention that this category of disputes is less
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politically sensitive not because it does not disclose the interference of
political and administrative authorities into trade union affairs but
because that interference takes place within an already established and
institutionalized juridico-political framework and raises therefore
technical and legal rather than crude political controversies. To explain

this T will take as specific example some of the labour policies the

defunct 1969-1985 political regime had imposed in Sudan.

The overt interference which that regime attempted, necessitated
enactment of an enormous corpus of Law aiming inter alia at the setting
of predetermined bases of organization and organizational structures for
the trade unions (Cf infra Part 1.B). The Employees Trade Unions Acts
(ETUA 1971, 1977) the 1972 Trade Union Basis of Organization and
Organizational Structure Regulations, and the several Trade Union
Elections Regulations (25) enacted by the regime incorporated all aspects
of organization and gave the Registrar full power to ensure compliance
with these statutory provisions. The Registrar could intervene in
disputes between a trade union or federation and their constituent bodies
and affiliates or between a trade union or federation on the one hand and
an employer (including the State) or employers on the other. In all
cases the Registrar possessed the power of ordering and enforcing,
sometimes against the wish of the majority of members of a trade union
or Federation or even against such members' unanimous will, dissolution

of trade unions (26), cancellation of their elections (27) and suspension of

the activities of their central committees (28).



160

The political nature of the Registrar's involvement in this
category of disputes is blurred because they are disputes that relate,.not

to the ever-recurring and externally influenced trade unions' performance
of their economic functions, but, rather to the rather relatively stable
and predetermined organizational framework of the trade union
concerned. Hence, although the Registrar's decisions are formally
appealable to the Civil Courts (Cf infra Part 1.A.3). In all the cases
that were appealed, the Courts could discuss and judge the Registrar's
decisions not with reference to a general principle of "Labour Law" but
on the basis of their technical accordance with the statutory powers
conferred on the Registrar. The width of statutory powers conferred on
the Registrar on the one hand and the reluctance of the Courts to
challenge the jurisprudential pre-suppositions of these powers on the
other left the Courts with a minimal role to play. In consequence the
jurisdiction of the Registrar as a tribunal was widened considerably

during the 1970's and early 1980's.

The widening of the Registrar's jurisdiction incidentally
illuminated many inherent weaknesses in its position as a tribunal.
Some of the Registrar's decisions during the 1971-1985 era illustrate the
need for a judicial tradition to guide Its decision-making and for
guarantees to safeguard its independence. Some of these decisions,
although made upon similar merits, are reconcilable only in their
conformity with the State Labour policy. I will examine only few
examples. First, there is a contradiction between the outcome of
litigations in cases involving trade unions breaking away from federations
and the legal view the Registrar adopts in cases of sectional or

subsectional trade unions breaking away from their mother trade unions.
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While a trade union breaking away from a Federatifc:)n is condemned to
dissolution, a sectional trade union is, according to the Registrar's view,
entitled to break away from its mother trade union and the latter may in
such circumstance lose its capacity to act for the profession or trade for
which it was initially constituted. However, this vacillation of
individualist and collectivist liberal attitudes (29), coincidentally
conforms with a State policy that controls the trade union movement,
through the strengthening of federations' authority over the members of
their affiliate trade unions and the weakening of the organizational

integrity of individual trade unions - (Hussein (1983), 160-161, 188).

Although its position as a tribunal presupposes impartiality there
are examples in which this was obviously lacking. In all examples cited
(below fs 30-31) this was occasioned by pressure exerted by the
Government either in its capacity as employer (30) or political authority.
In two of the cases cited interference by the Government caused the
Registrar to give two contradictory decisions on the issue of
¢onstitutional powers of a trade union general assembly.  The decision

was in each case in favour of the party which the Government wanted to

remain in charge of the trade union (31).

The cases discussed above may not constitute a large proportion
of the Registrar's work. However my argument that the objectives of
registration are political depends less on the weight of evidence these
cases provide than on the orientation of trade union law which confers
legislative judicial and administrative jurisdictions on the Registrar.
Even if the Registrar is immune from all the shortcomings associated

with the performance of Labour tribunals in Sudan (Cf. infra Part 4.A in
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Chapter 5) it will still be instrumental in achieving thje objectives of this
trade union law which are either political or economic objectives
formulated by the political authority.  Furthermore the cases discussed
are not simply of a descriptive significance. They reflect rather an
abuse of authority that is inevitably likely to be associated with the
performance of tribunals of this type administering Labour Legislation of

the type in Sudan.  This is evidenced by examples of similar abuses in
other underdeveloped countries with comparable labour legislation

(Erstling 1977 pp. 61-67).

1.A.3 Judicial Review of the Registrar's Decisions

I have mentioned earlier that every Statute affecting registration
gave a right of appeal against the Registrar's decisions (32). The
Colonial and Parliamentarian Governments' trade union laws made the
decision of the Court to which the Registrar's decision was immediately
appealable final and conclusive (33). The Trade Union Ordinance
(Amendment) Act passed by General Abboud's Military Dictatorship in
1960 followed suit in preserving the right of appeal against the
Registrar's decisions. But by providing that the documents of the
Registrar should be considered asr "official documents" the Amendment
made the information essential for enabling the Court to evaluate the
Registrar's decision virtually inaccessible (34). Until 1974 the ETUA
1971 gave unrestricted right of appeal to the High Court against the
Registrar's decisions, and, reasserted the finality and conclusiveness of
the former's decision (35). Following the transfer of the jurisdiction of
reviewing administrative decisions from the High Court and its

conferment on Province Courts in 1974, decisions of the Registrar
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became automatically appelable to the Province Court. The proviso as
to finality of the appellate Court decision applied also inadvertently to

decisions of the Province Court even though the latter was a third grade
strata in the judicial hierarchy (36). This was an inadvertent procedural

irregularity that was to be rectified a year later by the Supreme Court

(37).

The ETUA 1977 preserved the right of appeal against the
Registrar's decisions provided that the appeal is made to the Court of
Appeal within 30 days from the date of the decision (38). However the
ETUA 1977 regards the Registrar's decisions, relating to application of
its provisions, the provisions of regulations issued under it and the
provisions of the basic Constitutions of Labour Organizations, as
decisions made by a Province Court SS.25(3).  The conferment of this
status on the Registrar does not directly restrict the right of appeal
against its decisions to the Court of Appeal and thence to the Supreme
Court. But, one effect is to make the decisions of the Registrar
immediately executable as a Court decision, although that is not
necessarily always the case in practice (38a). The conferment was
explicitly intended to produce this effect (39). In practice however this

judicial status has worked more against the trade unions than In their

favour.



164

Coupled with the Registrar's powers of dissz)lution this judicial
status means that members of a trade union ordered to be dissolved may
automatically find themselves guilty of €ontempt of Court or of
belonging to an unlawful organization in case they fail to promptly
comply with the Registrar's decision. The absence on the other hand of
similar sanctions which the Registrar may take against an employer or
person found guilty of violating a trade union right has meant that
grievances of the trade unions and their members although remediable
only at the Registrar's hands go largely unredressed (Hussein 1983, pp
196-200).  This suggests that despite its depiction as a Province Court
and in spite of its recognition as such by the Supreme Court (40) the
Registrar of Trade Unions, judging by its mode of appointment and
remuneration and its jurisdiction and powers in practice, lacks both the

independence and judicial powers of a Civil Court.

Although appointed and remunerated as an ordinary senior civil
servant (41), the Registrar exercises wide judicial and legislative
jurisdictions.  Its jurisdiction, over disputes arising under, or relating to
application of the ETUA 1977 and the regulations issued under it, is
exclusive of preliminary jurisdiction of ordinary civil Courts, and,
amounts in case of regulations, to an adjudication of disputes arising
under rules made by the Registrar itself or by the Ministry of Public

Service of which the Registrar was until 1981 a subordinate (42).

The Registrar is also a body that cannot in practice enforce its
decisions in a definite category of cases falling within its exclusive
jurisdiction (43).  Even if the Registrar finds for a trade union or a

trade union member in a complaint brought by either of them it cannot
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thereafter enforce its decision against an obstinafie employer except
through an application for execution made to an ordinary Court (44). In
some cases the Registrar does not even bother to make such an
application. Instead it left the trade union to seek enforcement of the
decision in vain (45). Even when the Registrar was obliged, by the
severity of the violations involved, to institute proceedings on behalf of
dismissed trade union officials his efforts failed to reinstate them or

even to bring the offending employer to justice (46).

If the question of whether the role the Civil Courts play in Sudan
is capable of restraining political and administrative authorities from
interfering with the privity of industrial relations is to be answered
partly on the basis of what has so far been said then that answer is
bound to be negative. Since administrative authorities have always been
given substantive statutory powers of control, the scope of judicial
supervision has remained very limited. This is a problem so common as
to deserve the attention of the ILO. The Committee of Experts on the
Application of Conventions and Recommendations has in this respect
pointed out : "when Legislation makes it possible . . . for the authorities
. . . to directly or indirectly exercise substantial control . . . the
existence of a procedure of appeal to the Courts does not appear to be a
sufficient guarantee; in effect this does not alter the nature of the
powers conferred on the authorities responsible for effecting registration,
and the judges hearing such an appeal . . . would (ordinarily) only be able

to ensure that the legislation had been correctly applied" (46a).
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However, the Supreme Court in Sudan has always possessed the de
jure power of declaring as unconstitutional legislation and by-laws that
infringe basic Constitutional rights. The scope of judicial supervision
need not therefore necessarily have been limited. In reality this
limitation exists but only because of restrictions, on this de jure power,
self-imposed by the Supreme Court (46b). The reluctance of the
Supreme Court to challenge the constitutional or jurisprudential
presuppositions of laws conferring unfettered powers on administrative
authorities 1s occasioned not necessarily by a common interest that
unites it with the political leadership - (although this cannot always be
ruled out) - but by a pragmatic realization that the Courts cannot force

the political authority into accepting anything against its wish (47).

Compared with the position under earlier Statutes the functions
which the Registrar is now performing are enormous. The present
legislation has in consequence entrenched the position of the Registrar as
an industrial tribunal - (although not by securing the impartiality and
enforceability of its decisions) - through the addition of the role of
administering protective provisions provided for trade unions and their
members by the ETUA 1977 and the IRA 1976. But to the extent that
this new function, confiscate the trade unions initiative of protecting
their own interest through means they deem appropriate, and, oust the
preliminary jurisdiction of the Courts over Collective Labour disputes its
advantages are, from the trade unions' perspective, doubtful. ~ Hence I
conclude that these new functions do not substantially change the role of
the Registrar from that of an institution whose primary objective is and

has always been the facilitation of political control (47a).
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1.B Restriction of the Right to Federate

One of the pillars on which freedom of association stands is the
workers' right to establish and join federations and confederations and
the right of such federations or confederations to affiliate with
international workers organizations (48). Legislation which restricts this

right or makes the acquisition of legal personality by organizations

subject to conditions of such a character as to restrict this or the

freedom of association in general has since 1948 been universally

declared unacceptable (49).

From a different perspective however federations and confederations
are broadly-based forms of workers organizations that may not rest
content with wage-increase bargaining and other industrial functions.
The likelihood of political involvement of federations and confederations
Is even greater in countries where, due to the rudimentary stage of
industralization, the government is employer of the majority of a work

force of a non socialist economy (49a).

By examinating the history of the development of trade union
federations within Sudan, this section seeks to explain the relation
between, on the one hand, the social stature and political influence of
federal trade union organizations and on the other the legal status that
has been conceded to freedom of association in general and to these
organizations in particular. The theme of the argument is that. judging
by this development, there are resilient political considerations that have
made the right to federate always subject to legal restriction.  Although

the division of the argument followed assumes that forms of restrictions
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are affected by political and economic policies of forms of regime (e.g.
colonial, military, parliamentarian . . .). Yet when viewed within the
historical context of the Sudan, forms of restrictions effected by the
successive regimes are stages of development of the law corresponding
with respective political and social changes. However although the
forms of control may vary in connection with the above factors, the fact
of control and its effect on the law are sufficiently consistent to support

the conclusions summarized at the end of the section.

1.B.1 The Formative Stage

With fears of trade union political involvement in mind the first
draft of the 1949 Trade Union Ordinance placed certain restrictions on
freedom of association (50). However following workers' protest some
of these restrictions were removed only few months after their first
introduction.  The ambivalence with which the Colonial administration
met the assembly of a workers' congress in August 1949 and the
reconstitution of that congress a year later into a Sudan Workers Trade
Unions Federation (SWTUF), was possibly due to the reluctance of the
administration to influence the course of major political events in a
country that it was preparing to leave in only a few years time (51).
But the "truculent behaviour and militant mood" which the SWTUF
exhibited immediately after its formation and throughout the 5 years

that preceded Independence proved too much a disruption even for the

day-to-day running of the colony (52).
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The Colonial administration withheld de jure recognition of the
Federation and refused to extend the immunities provided for individual
trade unions and their members to the Federation and its officials.
Since the latter were elected representatives deputed by individual trade
unions and the Federation was in this capacity a constitutional assembly
of federating unions the withholding of immunities meant that
participation by individual trade unions in an action concerted by the
Federation could invalidate the protection and immunities otherwise

available for a trade union and its members taking individual action (53).

Despite its democratic facade the first nationalist government
was less tolerant of the political involvement of the trade unions than its
colonial predecessor. In March 1956, only two months after the
declaration of Independence the ministerial cabinet of the then
Parliamentary regime issued a statement expressing its dissatisfaction
with the then existing organizational structure of trade unions and their
Federation. The Cabinet recommended the enactment of legislation to
provide for the formation of federations of trade unions along industry or
establishment bases and the confinement of the rights of association only
to federations thus established (54). The legislation proposed by the

Cabinet came into effect four months later in July 1956.

However despite the enactment of the legislation and the efforts
exerted in its implementation - including inter alia establishment of
government-sponsored federations (55) - the Government failed to
eliminate the influence of the Federation.  That failure was possibly a
reflection of the limitation of the extent to which a supposedly "liberal

pluralist" Government could go in suppressing the freedom of association
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before plunging the whole system into crisis. It was the internal
contradictions within the system exacerbated by Government repressive
labour policy and the reactions of the trade unions which led to a
sweeping decline in the popularity of Abdulla Khalil Government and
brought the opposition parties to the verge of coalition. To prevent a
parliamentary take-over by the opposition parties the ruling party Prime
Minister secretly contacted the army and invited the Generals to take

over instead - (Beshir 1978, p.207).

Restriction of the freedom of federation initiated by Abdulla
Khalil Government was maintained by all nationalist governments that
came into power after 1958. Moreover learning from the experience of
the Colonial and Abdulla Khalil's Governments subsequent governments
realized the futility of attempting to restrict one aspect of organization
whilst leaving the other aspects intact. Hence the move subsequent to
1958 of restricting the right to strike and the right to organize at
individual unions level as a supplement to the restriction of the right to

federate.

Because it is a strategy that has been maintained by all political
regimes and therefore central to a perception of a Sudanese Labour Law
in general restriction of the right to strike is discussed separately. It
suffices to mention here that because strikes in the Sudan were up to
1969 often general strikes staged in a political fashion or with political
objectives, restriction of the right to strike was intended to, inter alia
make members and leaderships of individual trade unions taking part in a
general strike personally responsible for their action and thereby make

the prevention of general strikes staged by the Federation more
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effective.

1.B.2 Common Characteristics of Restriction Under Military Rule

The further restriction of the right to organize which the
maintenance of anti-federation policy necessitated in the post 1958 era
has taken two different forms. The {first form is one in which the
political authority makes the right to organize a privilege only for a
special category of employees (56). The second form is revealed where
all employees are treated equally with regard to their right to organize
but the basis of organization, and organization itself are respectively
predetermined by and require prior approval of the political authority.
It may of course be the case that the use of the first of these forms of
control may involve elements of predetermination and requirement of
prior authorization. But they feature there, not as an autonomous
approach, but, as means for implementation of that form. Both forms
however amount to restrictions of the freedom of employees to establish
and join trade unions of their own choice. For this reason they are
likely to be opposed, not only by politically orientated trade union
leaderships, but, also, by the rank and file. From the experience of the
Sudan both forms could operate effectively only as sub-systems of a

wider framework of political totalitarianism.

Through employment of these forms of control the Military
regimes of 1958-1964 and 1969-1985 succeeded in maintaining relatively
tight control over the trade unions for relatively long periods of time.
The success in maintaining these forms of control was made possible by

antecedent political measures that banned trade unionism for periods of
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time that were sufficient to enable the military r,égime to undertake

organization of trade unions on new bases and under new leaderships (57).

This is explained below.

From the first days of the Military Coup of November 1958 and
for 16 months after that date for instance all trade unions and labour
organizations were banned and almost all (41/45) the SWTUF officials
were put on trial and jailed (Beshir 1978, pp. 211-12) (57a). The trade
union laws that came into effect at the end of the 16 months ban upheld
the restriction on the formation of a trade unions federation or
federations. SS. 27(3) of the TUO 1960 prohibited any worker from
joining any trade union other than that formed by the workers of the

establishment in which he is engaged. Likewise any trade union whose

members are engaged by one employer was prohibited from uniting

federating or otherwise affiliating with any other trade union - Ibid

S$S.27(4) (58).

* These provisions were highly effective in practice. No trade
union did actually survive in the period between imposition of the ban in

November 1958 and its lifting on 9 February 1960. Likewise trade union

federations were resurrected only in August 1963 when the Military

Regime felt it was by then secure enough to allow a limited form of

federal organization (Taha 1970, p.116).

The present collective Labour Law in the Sudan rests. equally,
upon a foundation of coercion that was laid down immediately after July

1971. Following the defeat, in that month, of a Communist putsch. in

which the complicity of the trade unions was "most likely possible" (AL
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Ahram 13 August 1971) - President Numeri's Regime dissolved all
federations and trade unions in the country and announced that the trade
union movement would "henceforward be sponsored consolidated guided
and controlled by the State - (ARR August 1971, p. 417). The task of
putting that announcement into effect was not an easy one. It required
for its accomplishment a period of 12 months during which trade unions
were practically non-existent. Measures taken by the Regime during
this period included purges of all known Communist trade union activists
and opponents of the Regime, (Ibid). Some of those dismissed from
their jobs in the public and private sectors were further tried and
executed or imprisoned (Hussein Ibid 142-145, 155 ) (58a) for their
alleged part In the abortive coup d'etat. It was only after the
completion of these expedient measures and the resultant exhaustion of
the trade union movement that long-term measures, in the form of a
legislative and an administrative framework, were introduced to complete

incorporation of the trade unions into the State system.

1.B.3 Restriction Under The Parliamentary Rule

The fact that they did not go to the extent of restricting
employees freedom to establish and join individual trade unions of their
choice does not however mean that Parliamentary Governments did not
otherwise maintain some restrictions on the formation of trade unions
federations. The 1966 Parliamentary Government Trade Union
Ordinance (TUO 1966) contained many such restrictions. SS.30A(2) of
the Ordinance made the legality of trade unions federations conditional
upon registration. ~ Moreover no federation was eligible for registration

unless the "associating trade unions relate to the same industry or are
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composed of employees of the same employer 'fSS.BO A.3.a. Ibid.
However the harshness of this provision lay in that it was directed
against a trade union movement which had by tradition rallied itself
behind the leadership of a single federation (the SWTUF). Since the

SWTUF could meet neither of the requirements under SS.30.A.(3)a it was

deemed automatically outlawed.

But even federations formed in accordance with the provisions of
the law remained vulnerable to criminal and civil liabilities arising
because of pursuance of a trade dispute. While a trade union taking
lawful industrial action was iImmune against such liabilities the same
trade union was not immune in case the action was taken in arrangement
with fellow associates of a federation or confederation - TUO 1966 5S.30
D(2). Nevertheless the Government managed to sponsor the
establishment along its legislation of three federations, a Public Sector
Trade Unions Federation (later the Government Salaried Employees Trade
Unions Federation) a Private Sector Trade Union Federation and a

Teachers Trade Unions Federation - (Taha, 1970 p.132 et seq.).

The seige on the trade unions federal organization directed by the
TUO 1966 was reinforced by further restrictions on the right to strike
imposed by the RTDA 1966 S.27.(59). The government was determined
to take all necessary measures for making both laws fully operative in
practice.  Following the opposition of the SWTUF and its affiliates and
other trade unions to its labour policies the government followed a policy
of either dismissing o transferring to areas outside the capital and the
main cities all trade union official and activists involved in organizing

the opposition. ~ However. when some trade unions loyal to the SWTUF
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declared their intention of launching a general strike protesting against
the government policies the latter did not hesitate to use the full welght
of the new legislation in response - (Taha, 1970 p.132 et seq, Hussein
1983, pp.92-99). Moreover the Parliamentary Government showed no
reluctance in using the Police Force in order to disperse strikers or in
allowing Ministers to take the law in their hands and immediately dismiss

strikers (60).

As hinted earlier there is a limit on the extent to which
anti-democratic measures of the type described may be pursued by a
parliamentary government in Sudan without plunging the supposed
"system" of parliamentary democracy into crisis.  The fact that unlike
1ts military predecessor the 1966 Parliamentary Government had not
taken any legislative measures towards restricting employees right to
form or join trade unions, or towards the organization of individual trade
unions along predetermined bases meant that its task of restricting the
trade unions freedom of federation was more difficult and its measures
for the performance of that task were inherently superficial. There was
nothing the Government could have done, apart perhaps from employing
contingent and repressive measures, to prevent otherwise strongly
organized trade unions from taking industrial action or forming
federations in defiance of the Law (Cf. supra f.18.A and the text above).
The escalation of conflict between the Government and the trade unions
(Hussein 1983 p.146.f(1)) and the resort by the former to coercive
measures were principal factors in the political and constitutional crisis
that engulfed the Government and led to the downfall of the

"Parliamentary System" only three years after the introduction of the

1966 TUO and RTDA - (Hussein 1983 p.92-99)(60a).



176

¢

Coercive measures cannot be effectively taken by a parliamentary
regime in Sudan because from the political experience of that country
parliamentary regimes are able to assume power only in the aftermath of
the downfall of a military dictatorship brought about largely by the trade
union movement (60b).  The social power-potential of the trade unions
manifests itself under democratic rule to such an extent that
parliamentary governments stay in power only as long as the trade unions
are willing to co-operate or at least ready and able to communicate their
opposition through democratic channels.  Failure of the parliamentary
system to allow for the representation of modern political elements of
which the trade unions are the most broadly-based and the best organized
has worked to radicalize trade union opposition (Hussein 1983. p.6,9)(60c)
and hasten the downfall of parliamentary governments thus creating a

vicious circle of alternating parliamentary and military rules.

1.B.4 Contemporary Determinants of the Present Structure

> In addition to the requirements of prior authorization, and
compliance with a predetermined basis of organization, which the present
legislative and administrative framework for Labour shares with its
counterpart under General Abboud's Military Regime, the present
framework also possesses one principal distinguishing characteristic.
Rather than directly restricting freedom of federation as a means for
effecting political subordination of the trade unions, as was done under
previous regimes, the present framework aims to minimize the political
influence of the trade union movement through attempted incorporation
of the trade union leadership into the State system. Instead of banning

federations or denying them the immunities provided for individual trade
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unions the Regime has chosen to allow the federations to function
securely whilst ensuring that their leadership is resting in hands that are

unlikely to lead the trade union movement into confrontation with the

declared economic and political policies.

Identification of the reasons behind this change of policy may
contribute to a better understanding of the present structure, its
institutions and the conditions in which they had functioned to produce
their intended results during the last 14 years. The most important
reason (61) is that following the downfall of the "Parliamentary System"
in 1969 and the assumption of power by a left-wing military dictatorship

supported by the working and professional urban classes, a degree of

co-operation between the trade unions and the regime became essential
for preservation of the new alignment of power. Although the
subsequent 1971 political change resulted in the purges of communists
and communist-sympathizers from within the allied forces, it did not
change the class structure of the alignment. But it undoubtedly
facilitated the path for a right-wing dictatorship that emerged from
within the alliance which in turn sponsored and promoted a moderate and
docile trade union leadership. The role which the legislative and
administrative framework for Labour played in furthering these

objectives and the extent to which the policy of integration worked in

practice are explained below.

The main pillars of the present framework were installed in 1971

and include the following :
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a) - An office of a Registrar of Trade Unions "'!with the tasks of,
conducting and supervising trade unions elections, thereafter, supervising
trade unions performance of their economic functions, and, administering
trade union laws and regulations.

b) - A Corpus of newly enacted laws and regulations that, specify and
also give the Registrar the power of making further specification of
bases of organization, and, the particular sectors industries or professions
in which trade unions and federations could be formed, and, confer on
the Registrar the power of determining the numbers, types and internal
organizational structures of such trade unions and federations and the
description of persons eligible for their membership (62).

c) - A Department of Labour with the responsibility of inter alia
settling employers - trade unions disputes, if necessary, through

compulsory negotiation mediation or arbitration (63).

From its inception the legislative and administrative framework
for Labour possessed certain internal characteristics and operated in
political surroundings that helped the Regime to pursue its policy of
integrating the trade unions leadership with a degree of success.
Beginning with the political factors, the repression of communists and
trade union and political activists within the Labour movement that
followed the July 1971 putsch and continued sporadically throughout the
1970s and early 1980s consolidated the position of a new breed of union
leadership sympathetic with the Regime. The wider political
totalitarianism which characterized the Regime's reign enabled the
political police to monitor the conduct of trade unions elections and
trade unions day-to-day running of their internal affairs (64) and, to bar

the nomination or election of, or to arrest and detain endlessly without
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judicial warrant or trial, any person whom they considered a threat to

State security (65).

Turning to the internal characteristics of the framework there are
two main such characteristics. The first is that Trade Unions'
organizational structure is designed and interpreted in such a manner as

simultaneously to weaken the central authority of individual trade unions
over their members and strengthen that of Federations over the
executives of the individual trade unions (66). The second is that the
administrative system of dispute resolution provided by the Law, although
measured to give effect only to individual and collective demands that
are sustainable by the wider economic and political system, has worked
to prevent  an accumulation of unremedied grievances that may have
otherwise hastened the cracking of the legal and administrative

framework.

The extent to which General Numeiri's Regime succeeded in
integrating the trade union leadership into the political establishment is
perhaps evidenced by development in recent years when some federations
became exponents of the Regime's labour policy praising the method of
administrative containment of industrial disputes and on few occasions
directing the Registrar of trade unions to dissolve some of their affiliate

trade unions because the latter had failed to abide by the ban on strikes

(67).

But there is a difference between incorporation of a trade union
movement based on a provision of trade unions members with an interest

in the economic and political establishment and an integration of a trade
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unions leadership into the political system brought éf;out by a catalogue
of manipulative and corrupting practices (Hussein 1983 p.227)(67a). The
latter, which is typical of the Sudanese experience under General
Numeiri's Regime, is a latent control that depends not always on bringing
the power of the State and Law to bear externally on the trade unions
but on gaining a footing within the trade union movement and using it to
effect control from within. From the Regime's perspective this method
also had a propaganda value in that the Regime, while it was doing in
clandestine all that was necessary for consolidating its grip on the

movement, retained a deceptive legislative facade.

The preceding analysis posits a conclusion that, in spite of the
apparent benevolent stance the present legislation has adopted vis-a-vis
the formation of federations and the enjoyment, for the first time, by
these federations of immunities and privileges previously confined for
individual trade unions, the right to form federations and confederations
of trade unions is still in reality restricted. @ The only difference is that
the restriction is now, not on the right of a federation to exist or be
protected, but, on the ability of such federation or federations to become
truly representative of the interests and wishes of their rank and file.
Trade union discontent with the federations' leadership began as early as
1980 (68) and culminated in the formation, by rebellious individual trade
unions, of a united front of trade unions and associations which later, in

April 1985, organized and carried out the general strike that brought

General Numeri's Regime to an end (69).
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The front has now reconstituted itself into a Trade Union
Congress calling for the liquidation of the leadership of the federations

inherited from the deposed regime.

Summary

The conclusion to be drawn from this part of the chapter is that
there are overriding political considerations which necessitated imposition
of certain restrictions on freedom of organization. This happened at the
expense of development of appropriate institutions of industrial relations.
In a country where the terms and conditions of employment of the
majority of the workforce are determined centrally by the government
and where employing government units, departments or plants have no
autonomous status to deal with employees' trade unions demands,
federations and other central organizations become the ideal bodies
which could practically negotiate with employers. The centricity of
planning affects also all employees in the private sector as far as terms
and conditions of employment are concerned and a large section of these

employees in respect of all terms and conditions of their employment

(70).

It is important however to emphasise that the qualification of
political considerations as overriding is not a value-judgment but a
conclusion arrived at in the belief that these considerations have within
the last 30 years empirically proved their superiority.  The emphasis on
political phenomena should not also however be taken as meaning that
the configuration of these phenomena is not in turn conditioned by

structures (e.g. economic and social . . .) beneath the political layer.
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I believe that the "economic" the "political" and the "legal" are
three hierarchical levels or layers among other numerous intervening
levels of socialization (71) that together constitute the social totality
(i.e. the given society or social formation). From the practical
experience of the Sudan I am also inclined to believe that the impact
which the "economic" may have on the "legal" (e.g. labour relations law)
is always mediated through - inter alia - the "political". The
under-development of capitalist socio-economic structures (i.e. capitalist
classes and their organizations whether political parties or trade unions)
while a reflection of the vastly "non-capitalist" social formation does in
turn allow force and coercion (which are always at the disposal of an
over-developed and potentially autonomous State) to play major roles in

shaping society from above.

In the field of industrial relations this means that the State could
decree trade unions out of, or allow them only a limited, existence. In
both cases rules of '"Labour Relations Law'" enacted by such State may
prove a far cry from rules of Labour Law created and administered
through mutual interaction of inevitably socially existing organizations of
workers and employers in a developed capitalist society. In contrast to
the latter, labour organizations in the Sudan are themselves creatures
and subjects of the law. This has been demonstrated by the discussion
of the forms of restriction of the right to organize in general and to
federate in particular. This condition of existence of labour
organizations affect also the status of the individual employment
relationship. The latter is extensively regulated in such a manner as to
make the existence of labour organizations either redundant or

Ineffective. The respect which law pays to the autonomy of labour
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organizations and that of the individual employment (72) relationship also
reflects on the objectivity of the legal form (i.e. the extent of
development of an ideology of law). From this perspective the rules of
the Sudanese labour relations law so far discussed possess little more
than the formal existence and are solely judged by their accordance or
inaccordance with declared technical requirements of rule-making and

legal administration.

1.C. Restriction of the Right to Strike

In Sudan, strikes were, up to the enactment of the TUO and
RTDO in 1949, unequivocally prohibited.  Section 143 of the 1925 (73)
Penal Code made it a criminal offence for any public servant who
"wrongfully abandons his duties in pre-arranged agrement with two or
more other public servants if . . . the effect of such abandonment is to
interfere with the performance of a public service to an extent that will
cause injury or damage or grave inconvenience to the community" (74).
However apart from the general sections of the Code dealing with
criminal conspiracy (S.94), public nuisance and obstruction (S.216) and
requirement of notice in case of employees engaged in work connected
with public health or safety or with services of public utility (S.228)
there was no specific restriction on employees in private employment to
strike. But far from being product of a State policy absence of specific
restrictions on employees in the private sector was rather due to that
the number and power of employees in that sector of the day were too

limited to come within contemplation of the legislature (75).
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In practice criminal punishment was invokedl!every time workers
went on strike (76).  This line of policy continued up to the beginning of
1948 when the colonial administration, for the first time, decided -
partly it was understood on the advice of the British Government (Fawzi
1957 p.74) - not to press criminal charges against the members and
leadership of the Railway Workers Affairs Association - now the SRWTU)
- who had gone on a two-day national strike between the 26-28 January
1948. The same policy was followed regarding a three week general
strike declared and carried out by the WAA only two months after the

date its first strike ended (77).

This change of policy on the part of the colonial administration
was accompanied by efforts towards introducing a legal framework within
which a form of trade unions could function. An expert from the
British Ministry of Labour and National Service of the day (Fawzi 1957
p.79) was seconded to Sudan for this purpose. By April 1948 a corpus of
labour legislation had been drafted most of which became law by early

1949.

1.C.1 Trade Union "Immunities" and the Right to Strike.

The RTDO and the TUO 1949 provided a bulwark of "immunities"
that paved the way for the de facto and de jure existence of trade
unions (78). The choice of both Ordinances to give a legal status to
trade unions by way of immunity from the general law - (although
strictly speaking there was no such anti union common law apart from a
few sections in the 1925 penal code which anyway remained effective

even after introduction of the 1949 Labour Ordinances) - is explicable
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only in the light of the fact that the relevant sections of both
Ordinances were verbatim re-enactment of some of the sections under
the British, Trade Union Act 1906 and Conspiracy and Protection of
Property Act 1875. Both British Acts give the trade union a legal

status by way of "immunity" from the judge-made doctrines (Wedderburn,

1971 p.314).

The protection provided under the RTDO 1949 included immunity
from liability for simple, criminal and civil conspiracy Ibid SS.4(1)-(2)
(79), immunity from actions for inducing breach of contract or
interfering with the trade, business or employment of some other person
(Ibid S.6) (80), and immunity from actions of tort SS.3-(1). In all cases,
in order to be immune, an act must be done "in contemplation or

furtherance of a trade dispute" (81).

It is important to note however that none of these provisions

affected a conspiracy that is "not a simple conspiracy" - (i.e. a

conspiracy to do an act which, if done by one person would still be

punishable as a crime'.

The scope of protection afforded is best examined if the relevant
sections of the Penal Code and the trade union laws are read together.
It becomes clear upon examination however that although they conferred
a civil status of existence on the trade unions the trade union laws

stopped short of providing for a positive right to strike. This s

explained below.
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Section 5 of the RTDO 1949 stated that the i%munity provided by
the RTDO and the TUO 1949 should not be construed as exempting from
disciplinary measures or civil or criminal liability any permanent servant
of the government who breaks his contract of service in contemplation or
furtherance of a trade dispute. One effect of this section is that S.143
of the Penal Code (82), which is an embodiment of a "simple" criminal
conspiracy doctrine made specifically for deterrence of strikes by public
sector employees remained intact. Although S.143 of the Penal Code
speaks about "wrongful" abandonment of duty, wrongfulness is not

confined to "criminal" abandonment of duty. Section 17 of the Penal
Code defines wrongful as "unlawful", an umbrella description which may
cover abandonment of duty in breach of a contract of service. This
interpretation is moreover consonant with the wording of S.5 of the

RTDO 1949 which uses the phrase "breaks his contract of service". To
recapitulate, notwithstanding any immunity provided for under Trade

Union and Industrial Relations Law, S.143 of the Penal Code makes

pre-arranged abandonment of duty by three or more public servants n

breach of their contract of service an offence punishable with

imprisonment and/or fine.

Taking into account the absence of any procedural collective
agreements that regulate strike action in the public sector in Sudan and
the fact that strike action could, at Common Law, in differing
circumstances be a breach, or in case notice is given, an anticipatory
breach of the contract of service (83), S.143 of the Penal Code could be

interpreted as effecting a complete ban on strikes in the public sector.
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The confinement of immunity from prosecuti'vcj)n or civil action to
instances of simple conspiracy meant also that the provisions of the
Penal Code regarding the liability of persons involved in certain types of
strikes are still applicable. Every employee, engaged in any work
connected with the public health or safety or with any service of public
utility, who ceases from such work in pre-arranged agreement with 2 or
more other such employees without giving his employer 15 days notice of
his intention so to do faces criminal punishment (PC, S$.228) (84).
Likewise strikers may become liable for criminal conviction if their
conduct amounts to a public obstruction or nuisance (PC, S.216)
intimidation (PC, S.438 and RTDO, 1949 S.7) sedition (PC, S.105) or an

offence against the public tranquility (PC, SS.115-120).

The proviso that the action in order to be protected must be
taken in contemplation or furtherance of a trade dispute excludes
political strikes from protection. In fact SS.27(2) of the TUO 1949
prohibited every trade union which included persons in the public services
from federating affiliating or otherwise taking joint action in furtherance
of its constitutional objectives with any political organization. The 1966
TUO preserved SS.27(2) and added a new section whereunder federations
and confederations of trade unions were prohibited from involving
themselves in politics (§S.30 "d" TUO 1966). Strikes which are political,
either, because of the political nature of their objectives, or because of
the fashion in which they are staged could also fall within the net of

sections of the Penal Code dealing with sedition, offences against public

tranquility or intimidation.
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Throughout the years following enactment of the trade union and
labour relations laws and up to Independence the criminal law was rarely
invoked against individual trade unions taking genuine industrial action.

However as against general strikes organized by the SWTUF the

government stance was strict.  But even in this case criminal law was
invoked only against the SWTUF leadership. One such example of
strictness occurred in 1952. Following an abortive attempt by the

SWTUF to mobilize a general strike in April of that year no less than 17
members of the Executive Committee of the Federation were charged,
with abetting a strike of public employees without 15 days notice under

SS.82/228 of the Penal Code, and eleven of them severally sentenced to

two years imprisonment (85).

The provisions of the law considered above as effecting a
complete ban on strikes in the public sector have not themselves been
changed, although new provisions enforcing the ban have been added in
subsequent years. The ban has wide implications for labour relations in
general because the public sector employees have always constituted
more than 50% of the workforce employed in the modern sector of the
economy, and the public employees' trade unions are always in the lead

of the trade union movement in general (Cf infra Chaper V part l.A).

1.C.2 New Forms of Restrictions in the Post-Colonial Era

The statutory protection provided by the TUO 1949 and the RTDA
1949 was never consolidated or strengthened by subsequent legislation in
the post-Independence era. On the contrary the political involvement of

the trade unions which became more overt in this era (85a) attracted
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more legislative and administrative intervention and less protection.
Erosion of the right to strike has, under various nationalist political
regimes, been effected through one or more of three definite methods.
These methods are discussed below as: (a) increase of punitive
provisions; (b) suspension of trade union immunity; and (c) direct

restriction of strike action.

1.C.2.alncrease of Punitive Provisions

Increase of punitive provisions - (i.e. whether creating new
criminal liabilities or providing extra criminal sanctions) - and their
invocation against the trade unions' members are strategies of opposition
that have been adopted by all forms of governments in the Sudan (85b).
However the rather excessive use and more frequent invocation of
criminal provisions by the Military Governments are due to the latter's
elitist policies referred to earlier (85c). Both aspects came to surface
In extreme forms in the period 1969-1985 because of massive political
thanges that marked the beginning of this period and also because of
constraints which the social and economic consequences of the

implementation of develolpment planning placed on the economy towards

the end of the period (85d).

Political regimes have consistently preserved S.143 and the other
provisions of the 1925 Penal Code discussed earlier.  This is in spite of
the fact that the Penal Code has in general been subject to various
changes since Independence. Some political regimes have moreover
reinforced the existing punitive provisions either by adding new sections

under the Penal Code or the Trade Union and Industrial Relations Laws,



190

i f

or by enacting separate state security laws to the same effect. As
example of the latter Republican Order No.2 of November 1958 dissolved
all trade unions and federations and banned strikes. Violation of the ban
on strikes was triable - by a Court Martial - under provisions of the
Penal Code dealing with offences against the State and public tranquility
(PC, SS.115-127). The November ban on strikes was lifted in February
1960 only to be substituted by restrictive trade union and labour relations
laws. The TUO 1960 made all violations of its provisions punishable as
criminal offences and provided stiffer sentences for violations (86) which
had already been listed as offences under the previous Ordinance. The
RTDA 1966 and the TUO 1966 cancelled most of the severe sentences
(87) imposed by the 1960 legislation. However the RTDA 1966
preserved both the restriction on strike action and the criminal
punishment provided against violation of the restriction (RDA, 1966

$S.27-238).

On the same line, following the military coup of the 25th May
\1969, Article 5"d" of the Republican Order No.II issued on the same day
(88) made it an offence triable by Court Martial and punishable with
death or imprisonment for " . .. any person to go on strike or do any act
with intent to cause damage or sabotage to the economic system of the
State'. The scope of this prohibition was subsequently widened to
include "all forms of work-stoppages refusal to work and mass
resignation, with or without intention to damage or sabotage the
economy or interfere with the performance of any general service . . . if
such strikes work-stoppages or resignation would in fact have such

results'" (89). This ban on strikes remained until November 1970 when

trade unions were once more allowed to function under a new
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consolidated labour code. However following the su:épension of the 1970
Consolidated Labour Code (CLC 1970) in February 1971 and political
events that took place in July 1971 (90) a ban on both trade unions and

strikes was reinstated on the first of August 1971.

The trade union and industrial relations laws that came into
effect after July 1971 contained certain restrictions on strikes 91).
Most important was the incorporation into legislation that was to remain
in effect until 1985 of the 1969 and 1970 Republican Orders' prohibition
of strikes.  Sections 17 of the State Security Act 1973 and the State
Security Act 1981 (92) - (SSA 1973, 1981) - were verbatim re-enactment
of the relevant articles of the Republican Orders No.ll and No.IV
respectively. Following the enactment of a new Penal Code in 1983 a
section 98 "C" of the new code now incorporates a consolidated

re-enactment of SS.17 of the SSA 1973, 1981. The new section provides

for the death penalty against or imprisonment and confiscation of
property of any person who instigates, organizes, participates or
encourages participation in an unlawful strike, work-stoppage or mass
resignation with the purpose of opposing the legitimate political authority
or harming the national economy or obstructing the running of a public
service or utility. SS. 98(b) of the PC, 1983 poses the same penalties
for "any person who does any act which is intended or is likely to harm
the National economy". The Code also widened the scope of sedition so
that it may now cover instances of continuation with a strike or other

activity after it has been declared unlawful by a government authority

(93).
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1.C.2.bSuspension of the Trade Union Immunity

This was one of the various anti-union measures which General
Abboud's Regime adopted in the period between 1958 and 1964. The
trade unions and industrial relations laws that came into effect following
the lifting of a 15 months ban on strikes and trade unions in February
1960, contained none of the immunities trade unions had enjoyed under
the TUO 1949 and the RTDO 1949. Section 3 of the TUO (Amendment)
Act 1960 repealed S.5 (94) of the TUO 1949 thereby making trade unions
unlawful as in restraint of trade, and together with their members liable
to prosecution for simple conspiracy. Likewise the RTDO 1949 was
repealed (95) and none of its provisions relating to immunity from
tortious liability (SS.3(1)), immunity from civil and criminal conspiracy
(S.4), or immunity from liability for inducing a breach of contract (S.6)
was included in its replacement, the TDA 1960. From its part however

the TDA provided no alternative form of protection.

1.C.2.c Direct Restriction of Strikes

While inadequate legal protection of the right to strike was,
during the colonial era, the only obstacle that hindered the full
enjoyment of that right by the trade unions, an additional obstacle was
to be encountered in the post-independence era. This was the
determination of various nationalist governments 1o place direct and
positive restriction on the strike action. Although political regimes
unanimously believed in the need for restriction. the manner in which
each one of them sought to implement the policy differed giving rise in

the case of some of them to a third method of excluding the right to
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strike. Instead of abolishing trade union immunities altogether both the
Parliamentary Government of 1964-1969, and its successor General

Numeiri's Regime chose to spare these immunities but make them
redundant through introduction of compulsory procedures for disputes
settlement. The abolition of trade union immunities by General
Abboud's Regime did not however prevent that regime from also adopting

compulsory procedures for dispute resolution as principal policy.

I argue that operation of a compulsory procedure for dispute
resolution of the type that has been in existence since 1960 in Sudan

does In practice effect an almost complete prohibition (96) of strikes.

The adoption by General Abboud's Regime of the additional measure of
abolition of trade union immunities, albeit in theory makes that regime's

labour laws the most stringent in the country's legislative history, did not

in practice produce any results which were not achievable through the

method of compulsory settlement alone.

There are two reasons which make provision of a compulsory
dispute settlement procedure by itself effective a restriction. The first
reason is that under both the 1966 and 1976/77 laws (97), striking in
violation of the procedure makes the trade union and each of its
members liable for criminal punishment. Although both laws provide for
immunity of trade unions from tortious liability, criminal responsibility
and actions for inducing breach of contract (98), the immunity does not
cover actions that are unlawful under the Trade Union and Industrial
Relations Laws or those punishable as crimes, under the Penal Code,. if
committed by individuals (99).  The second reason is that it is almost

impossible under both laws to take strike action without violating either
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the statutory dispute settlement procedure or the criminal law (100). So
far the only case in which strike action was held to be legal was .one

where the Commissioner of Labour and the Minister of Public Service

had, by failing to refer the dispute to compulsory arbitration within the

period specified under the law, themselves acted against the law (101).

In practice however the decision of the Supreme Court in the case
cited above brings little relief.  This is because the bulk of industrial
disputes is dealt with, not by the Civil Courts, but, by the Commissioner
of Labour and the Minister responsible for the public service either by
themselves or through reference of these disputes to arbitration (102).
Moreover the measures which the Minister, the Commissioner and other
administrative authorities are empowered to take, in furthering a
"settlement" of disputes, often inflict damage that is difficult to repair

even if an appeal against the administrative decision is allowed (103).

There is evidence to suggest that strikes have been outlawed by
the Commissioner, the Minister and other administrative authorities, even
when they were caused by the failure of these authorities to compel
employers to engage in negotiation, mediation or arbitration procedures
for the settlement of the dispute within the statutory schedule. In one
case the Labour Commissioner declared a strike illegal even though the
employer and the Commissioner were 1o blame for the delay in
negotiation and reference of the dispute to mediation (104). In a second
case a strike was declared illegal and the management was directed to
take measures against the strikers even though it was the employer and

the Commissioner who were to blame for the delay in the

commencement of negotiation (105). In a third case a strike was
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declared illegal even though it was a result of management refusal to
negotiate, accept reference to arbitration or abide by the compulsory

arbitration award (106).

Together with the already existing restrictions on strike action in
the public sector these additional forms of restriction in the
post-independence era have effected a complete formal abrogation of the
right to strike in general.  Although some forms of restriction applied
only under military rule the direct restriction on strikes has always
remained in effect. Furthermore, the lifting of certain forms of
restriction by Parliamentary Governments was practically insignificant
also because, of the 30 years of Indpendence since 1956 these
Governments reigned for a total of only 8 years - (compared with a total

of 22 years of military rule).

1.C.3 Enforcement of the Laws Against Strikes

Every nationalist government stood firmly by the letter of its law
on strikes. Whether or not the legal prohibition and government's
stance towards its implementation did actually eliminate strikes 1s a
different question that will be dealt with later (107).  The discussion in
this section is confined to the methods of forceful resistance and
reprisals that the State and employers use against workers and trade
unions taking strike action which the former regard as unlawful. l
consider this subject relevant to the main theme of the Chapter because

the extent to which the State and employers are in practice ready to go

in counteracting strike action is also relevant in assessing the

pre-eminence of political - (i.e. extra-industrial or extra-legal) -
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considerations.

Beginning with the State sector it is noted that the Minister
responsible for the public service does not usually wait for the
Commissioner of Labour or the Registrar of trade unions to declare the
strike illegal in order for him - (the Minister) - to take action. Since
both the Registrar of trade unions and the Commissioner of Labour were
until 1981 subordinate to the Minister responsible for the public service
it was the Minister who could direct them to act or approve their action
in specific situations. Moreoever even when expressing genuine
industrial grievances strikes in the public sector are cause for political
alarm and intervention of the highest political authority - (be it a
President of a republic, a Ministerial Cabinet or Military Council). e.g. In
June 1960 a decision by the SRWTU to strike over a wage-increase
demand prompted the dissolution of the trade union by order of the
Minister of Labour. When the SRWTU nevertheless staged the strike -
(El Shiekh 1967, pp.18-20) - the Minister reacted by ordering the arrest
of the trade union officials. Three of those arrested were tried and
sentenced to imprisonment for "their failure to observe the compulsory
dispute resolution procedure’. All other members of the trade union
executive were dismissed and all workers of the Sudan Railways who

participated in the strike faced disciplinary action (Taha 1970 p.113).

The Parliamentary Government that reigned between 1964-1969
was equally determined to ensure compliance with its trade union and

industrial relations laws. When the SRWTU threatened to strike In

disregard of the statutory settlement procedure the \linister of Transport

personally dismissed 43 workers and officials members of the union (108).
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Similar measures were adopted, a few months later by the same Minister
against the Mechanical Transport Workers Union and 2 years later by the

Ministerial Cabinet against the Central Electricity and Water Authority

Workers' Trade Union (109).

Similar events continued to dominate the scene of industrial
relations in Sudan during the late 1970s and early 1980s. A conciliatory
approach to a rail strike in 1979 by the then Vice-President Abul-Gasim
M Ibrahim resulted In his sacking from office and necessitated the
blockage of the deal by announcement of a wage freeze that was to
subsist until 1981 (110). When, in June 1981, the SRWTU again went on
strike over wage-increase demands, the President of the Republic
condemned the strike as illegal and issued an ultimatum to the workers
warning them to return to work immediately or otherwise evacuate
government houses with their families. Two days later the Police were
given the orders to raid the railway headquarters and to break the strike
by force. 86 of the strike leaders were arrested and a few of them

including all members of the Central Committee of the SRWTU were

prosecuted under the State Security Act (111).

The determination of political authorities to combat strikes was
exhibited once more during a strike by the Medical Doctors' Trade Union
in March/April 1984.  Although the strike was largely over improvement

of working conditions demands (8 out of 15 demands related to

improvement in the hygiene and general health standards of the service,

the rest to payment increase demands) the political authority

recommended dissolution of the Union. The Trade Union was

accordingly dissolved on 1 April 1984 for its alleged violations of the
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State Security Act 1981, the Penal Code 1983, the:jIndustrial Relations
Act 1976 and the Public Service Act 1973. On 2 April 1984 the Doctors
were given 72 hours warning to return to work. On the same day the
security forces were directed by the President to take the necessary
measures for identification and detention of those responsible for
organizing the strike. A few members of the trade union including all

its officials were accordingly arrested and detained without trial (112).

A trade union which goes on strike in violation of the statutory
procedures for disputes resolution or in disregard of any order or
directive made by the Commissioner of Labour in exercise of his powers
under these procedures will also face a penalty of dissolution inflictable
by the Registrar of Trade Unions in accordance with his powers under
S.31 of the ETUA 1977. In exercise of their powers under the Trade
Union and Industrial Relations Laws the Commissioner of Labour referred
many disputes to the Registrar and the latter did actually dissolve
several trade unions. Trade unions dissolved on ground of alleged failure
bf compliance with the provisions of the law included the Accountants
and Cashiers Trade Union, the Medical Doctors' Trade Union, the Sudan
Railway Workers' Union, and the Customs and Excise Officers' Trade
Union (113). On one occasion following a strike by the Teachers' Trade
Union in the aftermath of employer's repeated failure to fulfill his
obligation under a subsisting collective agreement the strike was declared
unlawful and the Trade Union dissolved and its property seized (l14).
Because the dispute occurred in the Southern Region these measures

were taken not by the Registrar but by a provincial governor in that

Region (115).
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In addition to a freeze of the trade union fund which would
automatically ensue upon dissolution, such dissolution will also make all
strikers severally and jointly liable as accomplices or participants in an
unlawful association and in the waging of an action that is not immune
by the Trade Union and Industrial Relations Laws. These are offences
serious enough to warrant arrest trial and sentencing under the section of

the Penal Code dealing with Sedition (S.105) and breach of Public
Tranquility - (SS.115-120).

Turning to the position in the private sector it is noted that the
measures which employers can personally take against strikers are
confined to a) dismissal or disciplining of individual employees; and (b)
prosecution of all or any of the trade union members or of employees on
strike under the punitive provision of the IRA 1976 S.31 (116). The
Commissioner of Labour may also report to the Registrar, any private
sector trade union which fails to comply with the provisions of the IRA
1976 regarding compulsory settlement of disputes procedure, and the
Registrar may, if he thinks fit, order dissolution of such trade union.
Partly because of the relative inability of private employers to influence

the Registrar's decision there has so far been no incident of dissolution

of a trade union in this sector.

Leaving dismissal and discipline aside for the moment, once a
strike is declared illegal by the Commissioner, or the employer decides
that the strike is illegal the latter may immediately prosecute all or any

of the workers or trade union members on strike. Following a two day

strike by the Company's workers' trade union on 16 and 17 August 1930

the management of Hilton (Sudan) brought criminal proceedings, under
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SS.29/31 of the IRA 1976, against and, suspended ﬂom duty, 11 of its
workers, 8 of whom were members of the trade union executive.

Although their innocence was confirmed a year later by the Supreme

Court all eleven workers were never reinstated (117).

In some cases however following the lodging of information
regarding the strike to the Police or the State Security Department -
(these were two different bodies then) - the strike organizers were
arrested and detained without trial (118). Many trade unionists detained
in this fashion spent more than a year in jail and in two cases the
detention continued for more than five years (119). In another case the
Company's workers went on strike because of the former's decision to
postpone the payment of salaries. The Management reacted by
announcing the closure of the plant and the lay-off of the entire
workforce apparently in violation of the IRA 1976 S.29. Nevertheless
the Company's call for intervention of the Police and the security forces
was responded to immediately with the forces arriving on the (120) scene

and driving the workers out of the Company's premises.  Although the

Labour Office blamed the employer for causing the trouble the latter
was adamant that the strike was illegal and that he was not bound to pay

any wages for any of the strike days.

The countermeasures most commonly adopted by private
employers are dismissals and the lock out of employees on strike.  The
employer may with or without the permission of the Commissioner of
Labour and irrespective of whether the strike is. from the
Commissioner's perspective, legal or illegal dismiss all or any of his

employees on strike. If the strike is unlawful - e.g. because it violates
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the statutory provisions regarding compulsory settléf’nent of disputes or
any order made under these provisions - the employer may apply to the
Commissioner for dismissal of all or any of the employees on strike on
the ground of wilful disobedience or deliberate omission to carry their
obligations under the contract of employment (121). 1In one case the
Commissioner approved the dismissal, under SS.10(5)a of the 1973
Employer and Employed Persons Ordinance (EEPO 1973), of eight
employees including the President, Secretary and Treasurer of the trade
union even though the dismissals had been made by the employer without
prior consultation with the Commissioner and before the industrial action
- subsequently taken by their union in protest against the employer's

behaviour - which the Commissioner invoked as ground for his approval

of the dismissals (122).

Although since 1969 individual employment law requires the prior
approval of the Commissioner before an employee is dismissed on any of
the grounds aforementioned, and, in spite of the weight of judicial
authorities (123) in favour of a view that failure to do so will,
irrespective of the grounds contended render dismissal unlawful, there is
more evidence to suggest that the Commissioner does not in practice
adhere to the letter of the law - at least in cases where the latent
reason for dismissal is a strike which he deems unlawful. Following a
slow-down by the workers of the Sudan Textile Factory in 1974 for
instance the management reacted by immediately dismissing 800 workers.
However the Commissioner of Labour condemned the dismissals, but,
instead of declaring all of them unlawful, as against the requirement of
prior reference of the dispute to the Commission, ratified the employer's

decision to dismiss in 212 out of the 800 original cases (124). In another
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case the employer's immediate dismissal of four wérkers did not even
attract a comment from the Commissioner nor prevent him from
approving dismissal by the same employer of a fifth worker for his
participation in the same industrial action that led to the arbitrary
dismissal of his colleagues (125). The Metal Sheet Co. Case - (lbid
f.122) - also shows the Commissioner's readiness to declare a strike

illegal even when it is sparked by employers' violation of the law (126).

If the Commissioner decides that the strike is not unlawful there
is still little which can be done to stop an employer from dismissing all
or any of his employees on strike under the sections of individual
employment law aforementioned - (supra f.121). Although the
Commissioner does in practice exert considerable efforts in counteracting
employers' reprisals in cases where the dispute is caused by their
intransigence to negotiate over genuine and obvious grievances, its
success to that effect is ultimately limited by the Labour Laws in force.
This subject is discussed under the next section (127).

Turning to lock-outs it is noted that employers are prohibited by
law from adopting this or any similar measure at or between any of the
stages of the compulsory disputes settlement procedure that has been in
effect since 1960 (128). Despite the prohibition however there has been
many instances of lockouts in none of which the Commissioner took the
course of action prescribed by the law (129). One reason for this may
be that, while they may effectively be applied against some trade union
members and officials, the long imprisonment sentences provided by the
law against violations of its rules governing compulsory settlement of

disputes are practically inapplicable as against an employer whose
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presence on the premises or plant is in any way essential for the
resumption of work. Another reason is that because strikes are scarcely
ever lawful a lockout by an employer is always treated as consequential
upon a series of strikes or other actions for whose initiation the trade

unions and their members are, in any case, held responsible (130).

Finally, the theme of the discussion in this section has been that
legislative restriction on strike action, not only exists on paper but is
also fully implemented in practice. I am not claiming that legislative
restrictions and their implementation have eliminated strikes.  What is
certain however is that the legislative policy in Sudan has so far
remained impervious to the possible practical limitations and negative
consequences - (for industrial relations, the economy and the law itself) -
of invoking the criminal law or dissolving trade unions as means for

maintaining industrial peace (130a).

The restriction of collective action also means that the position
of the inherently weaker party - (i.e. the worker) - is made even worse.
This is especially true because the prohibition of industrial action,
although in form equally applicable to lockouts and strikes, is not in
practice as equally effective against employers as against the trade
unions and their members (130b). As explained in the next section the
law also does not provide any effective protection for trade union
members and officials. It is ultimately the individual employee in its
capacity as a trade union member or official which bears the effect of

this combination of restriction and lack of adequate individual protection.
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1.C.4 Weaknesses of the Individual Legal Basis of the "Right" to Strike

The discussion has centred under the previous section on the de
jure and de facto positions of strikes that are considered as unlawful by
the Commissioner of Labour. The discussion under this section examines
the positions of individual employees and trade unions taking part in a
strike or industrial action that is deemed as not unlawful by the
Commissioner. My investigation of relevant issues is specifically guided
by the question of vulnerability or invulnerability of such employees, to
dismissal and other forms of discipline taken under the individual
employment relations laws, and in case a vulnerability is proven, whether
such vulnerability undermines or is otherwise offset by the immunities

provided under the trade union and industrial relations laws.

The discussion under the preceding sub-sections of this Part L.C.
suggests that all strikes are, under the trade union and industrial
relations laws and Penal Codes, formally unlawful. However the
decision of the Commissioner of Labour regarding the lawfulness or
unlawfulness of a strike always depends inter alia on the Commissioner's
subjective interpretation and application of the laws governing strikes.
The strikes implicated under the present subsection were ones which the
Commissioner applying its own discretion and subjective understanding of
the law considered as "lawful" - (even though as a matter of law this
could not be true). My intention is not to evaluate the Commissioner's
judicial performance. It is rather to demonstrate that even if the
Commissioner judging by his own understanding of the trade union and
industrial relations laws decides that the strike is "lawful" he is

powerless to stop an employer from taking retaliatory measures against
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employees taking part in this so-called "lawful" strike.

The materials to be considered in the course of the discussion
comprise, provisions scattered under several labour laws the most
important of which is the individual employment relations law in both the
private and the public sectors, and decisions of administrative authorities
and the civil courts in specific cases. Before moving to examine these
issues and materials it would be helpful to explain two things namely (a)
the reason for including a discussion of this nature - (i.e. touching
overwhelmingly on individual employment relations law) - in this
particular chapter, and (b) the relevance of the discussion to the main

theme of the thesis.

Employers’ powers of dismissal are in general regulated by
individual employment law. Individual employment law is in turn
administered by, the Commissioner of Labour and the ordinary civil
courts, in case of the private sector, and the Public Service Appeals
Board (131) in case of the public sector. The dismissals discussed under
this section were all carried out for allegedly anti-union objectives.
Cases of this type are, exempted from the jurisdiction of the
above-mentioned bodies, and, adjudicated upon exclusively by the

Registrar of trade unions. Hence their discussion under a chapter

dealing primarily with collective labour relations law.

[ have indicated at the beginning of the Chapter(132) that judicial

recognition of a right to strike is most effective when or where strikes

have become socially inevitable.  The limited right to strike that was

awarded to the trade unions by the 1949 legislation was of a different
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type. Far from being an indexation of a stage of autonomous evolution
of trade unions that limited right possessed little more than the juridical
existence. It was therefore easy for some nationalist governments to
revoke that right and suppress trade unions for relatively long periods of
time. The discussion under this section suggests that to a large extent,
the terms and conditions of the individual employment relationship
equally owe their existence to regulation from above. To that effect
determination and administration of the terms and conditions of the
employment relationship in the public sector are reflective of external -
(State) - control sometimes at the expense of the interests of the direct
employer or of both the employer and the employee (133). Although the
terms and conditions of employment in the private sector are less
susceptible to government control. A contrast between the provisions of
the law governing dismissal and the provisions governing other areas of
the private individual employment relationship on the one hand and those
governing trade union immunity on the other reveals that labour relations

law in general is adversely affected by this superstructural (or external)

course of development. This is evident from the following:
1. Collective labour relations law did not until 1971 provide any
protection against dismissal for trade union activity. This illustrates

that because protective legislation has developed mainly at the initiative
of the State - (partly under the actual or potential pressure-power of a

politically-orientated trade union movement) - it applies to areas which

the trade unions are anxious and the State is wishing to protect.
Dismissal for trade union activity is an area of labour relations that has

so far remained virtually unprotected.
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2. Although the trade union law has since 1971 prohibited the
dismissal of trade union officials and members for trade union activity.
The position of the law is still that this immunity does not override the
provisions of the individual employment law that give the employer the
power to dismiss in the circumstances to be discussed under this section.
The ineffectiveness of this trade union immunity is due to the
superficiality or externality of the protection it provides. It shows that
even when trade union law has provided for immunities it has done so as
a response to trade union political opposition. This political or
superstructural orientation of the law disregards the legal obstacles (at
the level of the individual contract of employment) and the weak de
facto position of the individual employee (itself being a result of the de
facto limited industrial power of individual trade unions) which make the
operation of this immunity virtually impossible. The fact that not even
the trade unions have successfully called upon the legislature to match
protection at these three - (i.e. the collective legal, the individual legal,
and the de facto) - levels itself reveals the disproportionately greater
importance which the politically-orientated Sudanese trade unions have
attached to collective labour relations rights (134).

None of the trade union or industrial relations Acts that existed
prior to 1971 contained any restrictions on dismissal of individual
members or officials of trade unions for trade union activity. On the
contrary industrial relations law has always emphasised that public
servants who break their contract of service in contemplation or
furtherance of a trade dispute are not exempt from disciplinary measures
_ (including dismissal) - and civil or criminal liabilities (135). Likewise
individual employment law in the public sector has since 1973 given the

State the right to dismiss any employee on grounds of "public interest" or
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"service interest" (136). These sections give the government new powers
to inter alia dismiss employees involved in preparation for a strike or

work stoppage though not in breach of their contract of service.

The position of employees in the private sector is a little better
in the respect that, except for the 6 years reign of General Abboud's
Regime between 1958-1964 in which all forms of trade union activities
remained potentially criminal, they have from the inception of Trade
Union and Industrial Relations Laws been protected against criminal and
civil liabilities by the immunities provided under these laws. As far as
protection of individual members or officials against dismissal for trade
union activity is concerned however the position of employees in this
sector was not any better than that of their colleagues in the public
sector until 1973. The absence prior to 1971 of specific protection for
individual members or officials from anti-union discrimination practices
coupled with certain loopholes in individual employment law made
strikers an easy prey for dismissal. Until 1969 an employer could
summarily dismiss any of his employees who inter alia omitted to carry
out his obligations under the contract of employment - (EEPO, 1949
$S.10(2)d). Likewise the employer could dismiss any of his employees
for any reason whatsoever subject only to a statutory requirement of
notice - (EEPO, 1949 SS.10(1)). Since 1969 an amendment has been
introduced to the 1949 EEPO whereby legality of dismissal under SS.10(2)
is now made subject to obtainment of prior approval of the Commissioner

of Labour (137). However the 1969 amendment left SS.10(1) of the

EEPO 1949 untouched.
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It was not until 1973 that a second amendment of the EEPO 1949
was passed specifying for the first time only definite instances in which
employers may terminate the contract of employment with notice (138).
The 1973 amendment came after widespread resentment among trade
unions following the suspension of the 1970 CLC and the restoration of
the 1949 EEPO as amended in 1969. In the three years that elapsed
between the suspension of the 1970 CLC and the passing of the 1973
amendment, SS.10(1) of the EEPO 1949 was used frequently by employers
to rid of trade union activists. The 1973 amendment was in this respect
an improvement that came at a time where it was most badly needed

(139).

Another legislative change introduced in 1971 has been the
provision of statutory protection for trade union officials against
dismissal or transfer "for reasons of trade union activity" (140) and the
protection of trade unions and their members from interference -

(through enticement or otherwise) - by employers.

To sum up the hypotheses of the argument : (1) Notwithstanding
the legislative changes introduced since 1971 individual employment law
has always allowed dismissal for wilful disobedience or omission to carry
out contractual obligations; (2) Because every strike is by definition a
wilful omission to carry contractual obligations employees taking such
action can be dismissed under this rule. The rule applies irrespective of
whether the strike is, from the Commissioner's point of view lawful or
unlawful; (3) The position of the individual employee is vulnerable also
because of the way in which certain sections of the law. regarding

"arbitrary dismissal" and reduction of the workforce on economic or
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technological grounds are being used or administered; (4) Although the
trade union law formally prohibits dismissal for trade union activity.
The protection which this law provides is undermined by the above more
basic provisions of individual employment law. These hypotheses are
examined under three main sub-headings namely : (a) the state of the
law; (b) problems of interpretations; and (c) problems arising from

administration of the law.

1.C.4.aThe State of the Law

There is still one section of the law of individual employment
relations which enables the employer, subject only to approval of the
Commissioner of Labour, to dismiss any of his employees who fail to
carry out his obligations under the contract of employment - S.37'd" of
the IERA 198lI. The Commissioner's approval of a dismissal under
SS.37'd' is not difficult to obtain. This is so because, as will be made
clearer under the next section, there is no solid legal ground on which
the Commissioner may reject an application for dismissal under this
section even if he is satisfied that the employee's failure to carry out his
obligations is a result of his participation in a lawful strike. In one case
the Commissioner approved the dismissal under this section of six
workers three of whom were trade union officials even though the latent

reason for the dismissal, as the Commissioner should have known, was

trade union activism (141).

The 1973 amendment of the 1949 EEPO has also introduced a new

rule under SS.10(12) (now incorporated under S.40 of the IERA 1981)

whereunder an employer is entitled to reduce. subject only to the
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approval of the Commissioner, any number constituting less than 50% of
his workforce (142) for technical or economic reasons. There is reason
to believe that this rule is also used by employers in order to get rid of
trade union activists. The reason is that there is no legislative
restriction and in the vast majority of cases no trade union control on
employers' freedom to choose both the number and persons of those to
be made redundant (143). In the three applications of the rule affecting
trade union members and officials (143a) the employers' application for
making redundant specific named persons were approved by the
Zomrissioner. This was despite the fact that some of those made
redundant were trade union officials and the others were trade union
activists, that the timing of the applications and the circumstances in
which they were made suggest anti-union motives on the part of
employers or, as in one case, at least cast doubt on the claim that
genuine economic and technical reasons were to blame. In the first of
the applications examined the Labour Office approved the dismissal of 8
employees even though the application was made in the mid of an
industrial dispute, between the applicant employer and his employees'
trade union, over the employer's interference with the trade union
internal affairs through bribery of part of its members and the dismissal
of others (144). In the second application the dismissal of the employee,
a trade union executive was approved by the labour office also in the
mid of an industrial dispute over conditions of work described In a
separate report by the same labour office as "extremely poor" (145). In
the third case following protest by the labour office against the
employer's dismissal of a member of the trade union executive under
$S.10(2)d of the EEPO 1969 the employer withdrew the dismissal notice

under that section and instead applied to the Commissioner of Labour
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complaining about the economic situation in the fagtory and demanding
the permission to dismiss the same employee under SS.10(12) of the

EEPO 1973. The Labour Office allowed the dismissal (146).

The biggest loophole in the law against dismissals and one which
has a particularly damaging effect on trade union freedom of action is
that the sanctions provided against unlawful dismissals of all types are
inadequate and inexpensive (146a) a price which many employers may
readily pay in order to rid their workforce of trade union activists. In
spite of all the amendments discussed in previous pages the present
position of the law is still that an employer may dismiss any of his
employees for any reason whatsoever and without prior consultations with
anybody if he is ready to pay the dismissed employee the compensation
provided for by Statute (147).  Until 1981 the compensation payable to
an employee upon this so called "arbitrary dismissal" was a sum equalling
three times the amount of his salary at the time of dismissal (148).
Although the Law provides for, long imprisonment sentences, and, fine in
rase the restrictions regarding dismissals are contravened these punitive
provisions are deemed applicable only in case the employer refuses to

both reinstate or compensate the dismissed employee (149).

Of all legal grounds used for dismissal of trade union officials and
members reported in 14 firms studied by the author "arbitrary dismissal"

- (i.e. dismissal without any ground) - was the ground used in the
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majority of firms and the one responsible for the:{largest number of
dismissals - c.f. table (1). In some cases arbitrary dismissal was
resorted to by employers following refusal of the Labour Office to allow
dismissal under other sections of the Law (150). With only one
exéeption all instances of arbitrary dismissals were opposed, albeit in
vain, by the Commissioner and, in three Cases, complaints against

employers were filed with the Registrar of Trade Unions (151).

Although the compensation payable to an arbitrarily dismissed
employee has, since June 1981, been increased to a sum equalling six
times the employee's monthly payment at the time of dismissal (152),
this has not by itself stopped the continued dismissals of trade union
members and officials. Some of the arbitrary dismissals shown on Table

. I took place after June 1981.

1.C.4.bProblems of Interpretation

) Having pointed to their vulnerability to dismissal under individual
employment law this section examines the position of trade union
officials and members as shown under the latter law in its
interrelationship with the protection, provided by S.21 of the ETUA 1977
(153), of trade union officials against "any penalty whatsoever imposed
because of their trade union activities'". Practice of the Labour
Department has established that trade union officials who organize an
unlawful strike cannot benefit from S.21 of the ETUA 1977 and escape

responsibility for "failing to carry out their obligations under the

Contract of Employment" (154).



TABLE 1
Appendix to fs. 141-151 and the text above
Unremedied Cases of Dismissals for Trade Union Activity in Individual Firms
Distributed Among Legal Grounds for Dismissal Under the EEPO 1973 and the IERA 1981

Ycar of 1981 1980 - 1983 1983 1979 | 1973, 1982 1980 1976 1974 1983 1983
Dismissal 1983 1979
Kusu Bata Marples | Rubi Salwa Metal Hilton Coldair National | Sudan Gemaira | Medical
Auto- (Sudan) | Ridgway| Trans- Botique | Sheets (Sudan) | Engineer{ Footwear| Textile | Spinning | Produc ts
Firm Bakery port Industrieg ing Factory and Limited
Limited Weaving
Factory

No. of

Dismissals

under 1 1 8

SS.10(12)

S.40 1981

No. of

Dismissals

under 5 3 3 2 41

SS.10(5)d

$S.37d 198

No. of

Dismissals

under 100 3 l 9 11 14 212 3
SS.10(2)d

SS39(6)1981

Total 5 100 1 3 2 12 11 3 24 212 41 3
Comment | AAD AAD AAD AAD AAD AAD AOF AAD AAD AAD AOF AOF

AOF

SS.10(2)d = Arbitrary dismissal i.e. with compensation irrespective of reasons
SS.10(5)d = Negligent or wilful omission to carry contractual obligations

SS.10(12) = Reduction of the workforce for economic or technical reasons

AOF = Authorities opposed dismissals but failed to reinstate

AOR = Authorities opposed and forced reinstatement

AAD = Authorities approved dismissal(s)

Source ¢ Compiled by the author from Khartoum North Labour Office statistics
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However there is nothing in the individual employment law which
prevents an employer from dismissing under this rule -i.e. for failure to
carry out obligations under the contract of employment - any trade union
official organizing or taking part in a strike which the Commissioner may
regara as "Lawful". Moreover, even if the Commissioner convinces an
employer that the strike is "Lawful" and that the latter cannot
accordingly dismiss a trade union official or member under the rule
aforementioned, the employer may, if he wish, still dismiss the employee
under his powers of "arbitrary dismissal" (155). This inability of the law
to protect trade union officials and members from dismissal or to
reinstate them in case they have already been dismissed applies even if
these officials and members are dismissed for trade union activity not

involving strike or other industrial action.

This contrast between on the one hand SS.21 of the ETUA
1971/1977 and on the other the sections of individual employment law
dealing with arbitrary dismissal and dismissal for failure to carry out the
obligations under the contract of employment has led some trade
unionists to complain of a contradiction between the two (156). In a
recent dispute however the Trade Unions Federation -(The SWTUF) - on
behalf of the contending trade union argued that the provision of S.21 of
the ETUA 1977 should be interpreted as prevailing over those of the
individual employment law. In that case (157) following the Supreme
Court confirmation of the lower Courts' decisions challenging the alleged
unlawfulness of the (157a) strike and acquitting the defendants of all
offences charged the employer in complete disregard of directives made

accordingly by the Registrar of trade unions (158) and the Commissioner

(159) of Labour refused to end the suspension of the 1l trade unionists
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concerned and eventually dismissed them giving each the six-months-wages

compensation payable upon arbitrary dismissal.

The SWTUF supported the defendants' demand for reinstatement
and élaimed that they were dismissed because of lawful trade union
activity. The defendants applied to the Attorney General demanding
enforcement of the Registrar's - (which is a subordinate of the Attorney
General’’ Champers) - directive concerning their reinstatement. The
Attorney General advised the applicants that their dismissals were in
accordance with the provisions of $S.39(3), (6) of the IERA 1981 and that
there was nothing it could do to prevent or invalidate an employer's
action taken under either of these subsections (160). Upon reception of
its copy of the Attorney General letter the SWTUF wrote back to him
demanding his comment on the SWTUF's own view that the provision of
S.21 of the ETUA 1977 restricts employers' powers of arbitrary dismissal

provided for by the individual employment law (161).

In a language that suggests his unsuspecting readiness to accept as
the true reason for the dismissal the label that the employer attaches to
it the Attorney General replied that the reason for the dismissal was "as
stated by the employer in the papers before me'" not trade union activity.
The Attorney General added that individual employment law 'provides
only pecuniary guarantees against dismissal and that reinstatement Iis
neither desirable nor possible under present Laws" (162).  Despite its
relevance for determination of the issue under consideration the SWTUF
statement of opinion, about the relation betv;een S.21 of ETUA 1977 and

the sections of individual employment law regarding breach of Contract

and arbitrary dismissal, went largely uncommented upon.
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I believe that, as the law of individual and collective labour
relations stand at the moment, S.21 of the ETUA 1977 does not restrict
the powers of dismissals which employers possess under individual
employment law. One reason for this is that S.21 of the ETUA 1977
'creat’es, not an independent and extra-contractual obligation on the
employer not to dismiss a trade union official, but, only an obligation not
to dismiss such official when his employment as an ordinary employee is
not otherwise determinable under the individual employment law.
Attempts at establishing a supremacy of S.21 of the ETUA 1977 on basis

of general principles of interpretation of statutes are also futile because

the IERA 1981 is the latest law and is therefore the one which should

prevail (163).

In support of an interpretation that would allow the restriction of
employers' powers of arbitrary and other dismissals by S.21 of the ETUA
1977 could also alternatively be argued that the criminal sanctions
provided under that Act - (S.33) - make its commands autonomous public
law obligations whose violations are punishable as crimes. However such
an argument is technically unsound.  There are few courts which will
incriminate a person for an act which he is fully empowered to take
under another, and a more recent, law in force. = Moreover, the opinion
of the Registrar of trade unions regarding the legality or illegality of
dismissal is, because of the role he is empowered to play in the
administration of trade union law, also relevant for enabling a conviction
under S.21 of the ETUA 1977. It is illuminating to add that the
Registrar of Trade Unions has decided in a recent case that he could not
judge as unlawful the dismissal by an employer of three members of a

preparatory committee of a trade union because. in his view, the
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dismissals were made under the employer's powers of arbitrary dismissal

(164).

The questions of adequacy of protection and interpretation so far
identi/ﬁed under this and the preceding sections are not relevant in case
of public sector trade unions. There is not even any common ground for
comparison of the legal positions of employees of the private and the
public sectors with regard to these questions. The preceding discussion
suggests that the difficulties of the workers in the private sector stem
from a reluctance of various governments to impose any substantial
legislative and administrative restrictions on the wider freedom which
the contract of employment gives to employers and because of which
employees are left without adequate protection.  The weakness of the
position of public sector employees is in contrast due to an inclination on
the part of the government to erode even the contractual bases of their
employment increasingly converting it into a unilateral relationship

determinable at the initiative of the government.

A Y

Knowledge of the legal position of public sector employees
involved in any form of industrial action does not require examination of
a legislative protection provided or performance of bodies vested with

administration of such legislation as in the case of private sector
employees. The search for such knowledge begins and ends with
provisions of public service laws which give the government unreviewable
(165) powers of dismissal on "public interest" and 'service interest"
grounds (166). Both grounds are widely used in practice and were
actually responsible for the dismissal of 105 trade union officials and 820

trade union members in the period between December 1980 and March
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1984 alone (167).

Likewise there is no obscurity in the relation between S.21 of the
ETUA 1977 and the provisions of public service laws that give the
government absolute powers of dismissal. In contrast with its silence in
case of private sector employees the law of collective labour relations
quite unequivocally asserts the liability of public service employees for

disciplinary measures including dismissal (168).

The different treatment, of public and private sector employees,
before the law is a phenomenon more conspicuous in the area of
individual employment relations. At both the individual and collective
levels of industrial relations tighter control is placed on public
employees. But control over the same employees, whether public or
private, also grows tighter as one climbs, from the strata of individual

employment relations, up the hierarchy of collective labour relations

(169).

A

1.C.4.cProblems Associated with Administration of the Law (169a)

I have already mentioned that the law against dismissals is
administered by the Commissioner of Labour and ordinary Civil Courts in
case of the private sector and by employing government units and the
Public Service Appeals Board (PSAB) (170) in case of the public sector.
Cases of dismissal for trade union activity in particular from both
sectors, are dealt with by the Registrar of trade unions. ~As mentioned
earlier dismissal of trade union officials or members from public

employment are formally made under the powers of dismissals for "public
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interest" and "service interest". The PSAB does no‘t! In practice review
cases of dismissals arising under these grounds (171). From his side the
Registrar of trade unions is also known to have referred trade unionists,
who were dismissed because of their trade union activity but whose
dismiésals were formally labelled as in the public interest, to complain to
the PSAB. The reason for the reference was, according to the
Registrar, that the dismissals were made under sections of the public
service laws which it is not his jurisdiction to administer (172). In
effect complaints by trade union officials or members dismissed from

public service go unheeded.

The Registrar does receive and adjudicate on complaints of
anti-union discrimination by employees of the private sector. A
complaint may be, either referred to the Registrar by the Commissioner
of Labour, or, brought directly to the former by the aggrieved member
or official of the trade union concerned. Even if a dismissed official or
member of a trade union succeeds in negotiating the obstacles presented
by various loopholes in the law against dismissals and convinces the
Registrar to decide in his favour he will encounter other new obstacles
associated with a system of administrative justice which while exclusive
of the jurisdiction of the Courts is virtually incapable of enforcing its
own decisions in this type of complaint (173). The cases examined
earlier, under discussion of the general powers of the Registrar,
exemplify not only the ineffectiveness of the Registrar's intervention -
as far as enforcement of these decisions is concerned - but also that this

intervention estopps the claimants from seeking the more effective

intervention of the Civil Courts (174).
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Conclusion

The main focus of the preceding part, 1 was on legislative and
administrative forms of intervention in the determination and
administration of collective labour relations. Attention was also drawn
to a tendency of the law to discriminate between private and public
sector employees in this respect. These two focuses, explaining the
extent of control and examining its effect on the specific relationships
under consideration, are meant to illuminate a reciprocal relationship
between the autonomy or non autonomy of the relationships regulated
and the development or~under-development of the ideological content of
statutory regulation. The more autonomous the employment relationship
- (whether collective or individual) - the more developed the ideology of
the law '"regulating" this relationship. Regulation in this latter sense is
nothing more than a proclamation of a socially existing relationship. I
argue that industrial relations in the Sudan are regulated from without
and the ideology of "Labour Law'" is therefore under-developed - (i.e.
"Labour Law" is indistinguishable from administrative and political
regulation) - because of a Class and a State structure which make

descendent political control both necessary and possible.

Against the possibility of descendent political control could be
advanced the argument that strikes do in fact occur from time to time
and military dictatorships are sometimes overthrown notwithstanding all
legal and political restrictions. The extent to which a thesis of
descendent political control is reconcilable with analyses, in the previous
chapters, assigning a determinant role for "the economic structure"

(174a) might not also be immediately clear.  Because of its relevance
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for similar questions the next section might pose, the comment on these
points will be made in conclusion of the Chapter. The next section
explains how forms of control discussed in the preceding section are
tactically supported by a control of trade union economic and industrial
funttions. The section provides further explanation of forms of control
and examination of their effect on given industrial relations. The two
sections are hoped to provide the bases for, isolating the factors
determining the degree of State intervention in various areas of labour
relations, and assessing the impact of this intervention on the ideology of

the law In each particular area.

2. Monopolization of Trade Union Economic and Industrial Functions

I begin this section by an explanation of the mode in which
control of trade union economic and industrial functions fits into a thesis
of dominance of political - (i.e. human superstructural . . . (175))-
control. All preceding sections dealt with forms of control that, judging
by their functions, are directly political. What distinguishes forms of
control in the area under discussion is that they fulfill certain economic
functions and through this fulfillment act as stabilizers of the direct and

relatively contingent political forms of control.

[ consider the forms of control under discussion also to be
political forms (albeit indirect) not because they are instrumental In
achieving definite political and economic gains (although they could be),
but, largely because they show little respect for the autonomy ofthe
relations they are intended to control. To that effect they reflect a

conscious regulation of the economy, a role which the centralized State
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in an under-developed social formation usually underf;iikes.

Regulation of the economy is undertaken by the State, in Sudan,
in fulfillment of its role as a lever of capitalist accumulation (175a).
Succf;ssful performance of this role is for every political regime the
condition for existence and continuity. Parliamentary governments were
overthrown after relatively short reigns partly because they had failed
(176) to work out definite State-pioneered capitalist development
programmes in fulfillment of this inherent (177) role. Military
governments stayed for relatively long periods because they had adopted
definite development programmes and exerted considerable pressure for
their implementation. They were in their turn overthrown because they
failed to adapt their initial descendent control of production and
distribution to social and economic needs subsequently generated by
implementation of this capitalist development planning. These unfulfilled
needs were responsible for that overthrowing because they reflected
badly on economic performance (Cf. supra reference cited under f.(130a)
and the text above) and exacerbated discontent. This incidentally
provokes the hypothesis, to be dealt with later, that descendent political
control while effective in initiation of a definite social structure may
gradually lose its initiative (or autonomy) to emerging economic

determinism within that structure (178).

The centralized state (be it under military or parliamentary
controls) is itself employer of the biggest percentage of the workforce
and has always undertaken regulation of the employment relationship as
part of its overall regulation of the economy. This primacy of State

regulation is manifest at two levels. At the first level it is manifest In
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a comprehensiveness of legislation in all matters afflécting determination
of the terms and conditions of employment in both the private and the
public sectors. At the second level it is manifest in extensive
jurisdiction and powers of administrative authorities enabling them to

undertake administration of both disputes over statutory rights and those

over new demands (so-called disputes over interest).

Control at both levels reflects negatively on the autonomy and
effectivity of collective negotiation. It in particular implies limitation
of the area of the employment relationship that can be regulated through
collective negotiation. It also implies considerable legislative control
over the collective negotiation procedure so that administrative
authorities could intervene in its direction. I shall examine this
legislative and administrative intrusion in its relation to (A) the scope of

collective negotiation and (B) procedure of collective negotiation.

2.A The Scope of Collective Negotiation

A

As mentioned earlier the extent of state control varies in
accordance with, the individuality or collectivity of the labour relations
under consideration, and the ident.ity of employing sector (whether public
or private) (179). Although all collective the Labour relations under
discussion vary in the degree of their subjection to state control in

accordance with their location in the private or the public sector.

Hence my preference to discuss each separately.
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2.A.1 Public Sector Employees

There is hardly an area of employment in the public sector which

is not extensively regulated by statute. As will be shown in Chapter 4,

the"position of individual employees in the public sector is such that the
government has always remained the sole determinant and administrator
of the terms and conditions of their employment. To be more specific I
shall examine the effect of this on two separate types of disputes namely
: (@) disputes arising from or relating to application of public service
laws and regulations embodying the terms and conditions of public
employment; and (b) disputes arising from or relating to demands for
terms and conditions of service better or other than those provided for

by legislation.

2.A.l.aDisputes over "Rights"

A dispute of this nature may arise because a trade union or an
&¢mploying government unit has actually or allegedly acted against the
law.  Bearing in mind that it is a conventional duty of Civil Courts, in
certain countries, to settle controversies of this type, it might not be
immediately clear why a dispute over applicability of the law should lead
to an industrial conflict. This peculiar situation exists in Sudan because
the law penetrates deep into the heart of industrial relations thus
blurring any demarcation between its own and the territory of the
negotiating parties. A second and most important explanation is that
employing governmental units themselves assume a considerable role both
in the determination and administration of the law and their decisions in

both capacities are appealable to higher administrative authorities whose
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A
jurisdiction is exclusive of that of the Civil Courts. '

It also follows from the above situation that the procedure -

(whether legal or extra-legal) - applicable in case of a violation of the

law varies depending on whether the party to blame is a trade union or a
government unit. Whereas a trade union taking strike action in defiance
of a law or order governing the terms and conditions of employment of
its members is liable to criminal prosecution, civil suit and dissolution,
the government and its units may act "against" the existing law with
impunity.  This is so because the government action is, from its own
perspective, itself a law which should be obeyed as amending the existing
law. But government actions possess force of the law also because of
powers conferred, by Labour and other legislation, on the President of
the Republic, the Minister responsible for the Public Service, the
Registrar of Trade Unions and the Commission of Labour to make

amendments, regulations, or orders having such power (180).

A Y

To illustrate the points aforementioned I will give the following
example. S.126 of the Public Service Regulation 1975 (PSR 1975)
provides for the entitlement of certain employees to a housing allowance.
Following a surge in the numl;er of employees qualifying for the
allowance and a complaint by the Treasury a Presidential Order was
issued in 1979 (No. 338) banning all public sector units from approving
any further demands, by any class of employees, for housing or other
allowances. The ban was imposed at a time when a few trade unions
had already managed to obtain the housing allowance for their members
and some were still fighting for its realization. Two of the trade unions

which had been negotiating with employers for realization of inter alia
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the housing allowance when the ban was imposed were then told to drop
their demands for the housing allowance. The trade unions (181)
contended that they were simply demanding implementation of a
statutory right that had, moreover, already been implemented in favour
of én;ployees of the same rank as their members. The employers were
adamant that the housing allowance demand was against the express
provision of an order which the President of the Republic was empowered
to make under the Public Service Laws and was therefore not negotiable.
Both disputes were referred to arbitration under S.11 of the IRA 1976.
In both cases the arbitration tribunal recommended the payment of the
housing allowance to members of the trade unions. The Tribunal's
decision in the Bank's Employees Case, was not complied with, and
together with other similar cases led the Ministry of Public Service into
preparing a memorandum recommending the authorization of the Ministry
to veto any arbitration award that inter alia contradict a law regulation
or order in effect (182). Acting on the basis of this recommendation -
(even before its proclamation as law) - the Minister of Public Service
decided on 23rd July 1980 (183) that his Ministry could not abide by the
decision of the arbitration tribunal, in the CEWA's Case ordering either

provision of accommodation for or payment of housing allowances to

members of the trade union.

Consequential upon the ability of government and its units to act
above the Law is also the fact that the majority of disputes arising from
or in relation to application of public service laws and regulations are
caused by actual or alleged failure of government units to act in
accordance with the law. The dispute between a trade union and a

government unit may arise because of, a violation that affects only the
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rights of an individual employee who is a member of the trade union, or,
one that affects the rights of all employees members of the trade union.
Example of the first case is the arbitrary dismissal or disciplining of an
employee. Example of the second case is the situation where the
emplc;ying government unit fails to secure for its own employees rights

of employment that are provided for by the public service laws.

The view upheld by the government is that redress of individual
grievances must be sought by the injured employee himself through the
channels available under the law. under no circumstance would the
government or any of its units negotiate with a trade union over
dismissal, disciplining, reinstatement, or compensation of an employee
member of the trade union. This was a practice that had been
established by the governments that reigned in the pre 1973 era (184).
It is also a principle that has been proclaimed by the public service laws
and regulations, and the practice of the authorities vested with their
administration since 1973 (185). In the words of the Commissioner of
tabour (which is one of several bodies vested with the administration of
publice service law) "It is imperative that trade unions should not
concern themselves with the handling of individual grievances.
Disregard of this rule may mean illegality of any form of industrial
action taken by the trade union for that purpose" (186). To
recapitulate, measures taken against individual employees and the
remedies that might be available in the circumstance are, from
government perspective, not subjects for collective negotiation. There
are two reasons inherent in the legal structure which support this
government stance. The first is that government units possess

discretionary powers of dismissal which not even the Courts - let alone
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the trade unions - are allowed to interfere with. "f'he second reason is
that even when the measures taken are reviewable the employee's search
for a remedy consists of an action to specified administrative authority -
(be it the PSAB, the Commissioner of Labour or the Registrar of Trade
Unidh’) - whose jurisdiction under the public service laws is exclusive, of

that of the Civil Courts, and, also of voluntary settlement procedures

and trade union representation (187).

Disputes that centre around failure of government units to secure
for their employees rights that are provided for under the public service
laws and regulations constitute the vast majority of disputes that go
through the state managed tripartite negotiation procedure (187a). The
higher percentage (187b) of this type of dispute is partly due to the
financial inability of certain government and public sector units to meet
annual or occasional central planning decisions affecting the terms and
conditions of public employees (188) in general. But the failure of units
to implement terms and conditions of employment recognized by public
3ervice laws and regulations which have been in effect since 1975 has
also remained a substantial subject matter of the negotiation procedure

(189) - until at least early 1984 when fieldwork for this thesis was being

completed.

Rather than being excluded from the scope of collective
negotiations, disputes over, rights affecting each and every member of
the trade union constitute then the lawful subject matter of, and In
practice, the main raw material for collective negotiations in the public
sector. From its part the government see nothing wrong with this

arrangement. A memorandum prepared by the Ministry of Public
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Service in 1979 emphasised the importance of keeping the limitation of
collective negotiations in the public sector to disputes arising from or
relating to application of public service laws and regulations in effect.
The memorandum demanded the amendment of S.4 of the IRA 1976 in
orde; to make clearer the limitation of "trade disputes" to disputes of
the type the memorandum is contemplating. However the Ministry was
demanding more than just the exclusion of "disputes over interest".
Demands made by a trade union to a public sector unit for
implementation of terms and conditions of service which, although
provided for by the public service laws and regulations, are not yet
implemented by this unit are for purposes of the Ministry's memorandum

demands for new conditions of service which should also be excluded

(190).

2.A.1.bDisputes over "Interests"

There are two reasons which make inclusion of this type of
dispute into the scope of collective negotiations extremely difficult.
The first reason is that, even when it relates to payment-increase
demands a dispute of this nature comes into conflict with an established
principle of central governmental determination of wages and salaries of
all public employees.  The second reason is that where they involve
demands for new or better conditions of work other than payment,
disputes of this nature come into conflict with a detailed and
comprehensive statutory statement of the terms and conditions of public
employment. Notwithstanding this, except for the six years military

rule of General Abboud between 1958 - 1964 (191), trade unions have

never been expressly prohibited from making peaceful demands for new
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conditions of service. Moreover the Commissioner of Labour does not
usually reject an application, by a union demanding assistance in

commencing negotiation with an employer, or mediation, simply because

it involves demands for new conditions of service.

However judging by the scope of manoeuvre available to the
parties to collective negotiation in this type of disputes possess, it may
be said that disputes over interests are impossible to resolve through
negotiation. Where any trade dispute involves questions of wages or
hours of work or other terms or conditions of service that are "regulated
by law regulations or precedents" the negotiating government body or the
arbitration tribunal are requested not to make awards that contradict
these "laws, regulations or precedents" (192). The extent to which this
restriction affects autonomy of collective negotiation should be evaluated
in the light of the fact that there is seldom an area of individual
employment in the public sector which is not regulated by statute. It is
important however to add that this restriction does not in practice stop
"Heads" of government units and the Commissioner of Labour from
engaging in negotiation with trade unions and even making concessions
and compromises they are not authorized to implement in order to avoid
imminent industrial action. The practical effect of the restriction
comes to surface when trade unions press for implementation of

agreements arrived at in this fashion.

Judged by their practical effect, disputes over interests fall

outside the scope of collective negotiation. As shown below they

ultimately end up unresolved. Although the Head of a government unit

is free to accept, either directly or through mediation of the
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Commissioner of Labour, demands over interest, put forward by a trade
union, the central government does not abandon its policy of central
planning in order to honour obligations which a Head of a unit or the
Commissioner may have pledged. From their part the Commissioner of
Labour and the Head of a unit are helpless without this governmental
endorsement of their actions. Thus in one case the Customs and Excise
Officers' Trade Union managed to conclude an agreement over all its
demands with the Head of the Customs Department. Three months
later when implementation of the first part of the agreement became
due the Head of the Department insisted that his initial acceptance of
the Union demands ought to have been understood as conditional upon the
approval of both the Ministers of Finance and Public Service and that
until such approval had been obtained he could not commit himself to

implementing any part of the agreement referred to (193).

Government units break their agreements with impunity
irrespective of whether such agreements are arrived at through direct
bilateral negotiation or through mediation of the Commissioner in
accordance with the tripartite negotiation procedure set by the IRA 1976
(194). Likewise, although arbitration awards are on paper final and
conclusive, arbitration awards that uphold trade union demands for new
conditions of service are likely to be disregarded by the Government on

grounds of ultra vires (cf. Supra f. 192 and the ftext above) (195).

The key to implementation of any agreement affecting existing
conditions of service lies with the Public Service Affairs Champer and
the Ministry of Finance. However pressing the need for improvement of

service conditions might be, such improvement is impossible to undertake
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unless these two authorities have agreed to bear the financial burden
involved.  Alarmed by the repercussion on the Civil Service of too many
unfulfillable promises which Heads of units make with their employees
trade unions and the impact which responding to arbitration awards
affeciting conditions of service of any employees of one unit might have
on employees in other public sector units the Director of the PSAC,
writing in the memorandum referred to earlier, - supra f. 183 -

recommended inter alia the following :

(@) - "The exclusion from the scope of 'collective negotiations' of all
demands for new or better conditions of service" - (Ibid P.2).
(b) - "A trade union or federation desirous of realizing new or improved

conditions of service for its members shall apply to the employing
government unit showing reasons, substantiated by statistics and f{field
studies, for the demands. The employing unit shall then study the
application and make its recommendation to the Central Government.
Federations and trade unions shall not at any stage participate in or

influence the process of consultation over demands thus submitted" - Ibid

P.5.
(c) - "Until such major changes have been introduced the PSAC shall be
represented at all present stages of collective negotiations" - Ibid P.4.

Although the Director's recommendation did not formally become

law, it influenced certain structural and legal changes that took place

subsequent to April 1980. In 1981 the Minister of Finance and National

Economy became ex-officio the Minister responsible for the Public
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Service. This consolidated the administration of public service and the
disposition of its financial burden in one and the same hands thus ending
the lack of co-ordination previously thrive between the two Ministries.
It was this lack of co-ordination which had enabled public sector
emplbyees to engage themselves in a lengthy, expensive and
state-managed system of negotiation for resolution of disputes which,
given the destined financial deadlock, are unsolvable. Moreover a Bill
prospectively abolishing the IRA 1976 and introducing a 1982 Regulation
of Collective Labour Relations Act was being prepared. S.12 of the Bill
provided for the right of a representative of the Ministry of Finance to
attend all stages of collective negotiation. Likewise S.25 gave the
President of the Republic the right to veto any arbitration award if the
implementation of such award may, in his view, have serious impact on

the national wage-policy or balance of payment.

The Bill was, from the start, opposed by the ex-Minister for the
public service (i.e. in his new capacity as State Minister (196) for the
public service) and the Director of the PSAC because of its prospective
lifting of the ban, imposed by the IRA 1981 (Amendment) Act, on strikes,
and, failure to give effect to the Director's recommendations previously
stated (197). The Bill, was even-tually rejected by the President of the
Republic, and never put before the then People's Assembly.  From its
part however the PSAC memorandum continued, until April 1985, to be

the main source of guidance in the conduct of collective negotiations in

the Public Sector.
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2.A.2 The Private Sector

There are numerous areas of the individual employment
relationship, in the private sector, that are regulated by statute.
Howelver when compared with its counterpart for the public sector
individual employment legislation for the private sector is different both
in the extent of comprehensiveness and in respect of the underlying
legislative policy. An area, where this relative lack of comprehensiveness
is manifest, and, which is largely left to agreement of employers and
employees in the private sector is that of discipline at work (197a).
More important is the underlying legislative policy which in the private
sector aims at setting a floor of rights whilst leaving the door open for
realization of terms and conditions of employment better than those
provided by statute (198). Nevertheless, because of restriction of the
right to strike, common to all employees, it is doubtful whether private

sector trade unions do in practice gain any advantage from this

ambivalence - (Hussein 1983, pp. 212 - 215).

A Y

However, for purposes of examination of the scope of collective
negotiation, the position in the private sector requires a treatment that
ignores a distinction between disputes over "rights'" and disputes over
ninterests". The fact that there is no such distinction in practice, while
the reason for this plan of writing, is itself due to the underlying policy
of private employment legislation mentioned above. The discussion
proceeds instead on the basis of a different typology of disputes namely
(a) disputes over collective demands whether of rights or interests, and

(b) disputes over individual right of a member or members of the trade

union.
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2.A.2.aDisputes over Collective Demands

A trade union demanding a wage increase above the statutory
minimum wage or conditions of work other or better than those
recoénized under employment legislation can negotiate, directly with the
employer, or through mediation of the Commissioner of Labour for
realization of these demands. Failure to implement the statutory terms
and conditions of employment provided for the private sector amounts on
the part of employer to a criminal offence (199). Hence they do not,
unlike the position in the public sector, need intervention of a trade
union for their enforcement. This has enabled some private sector trade
unions to invest their time in negotiating agreements, covering issues or
details not provided for by legislation, and, in case of some big firms,

providing for formation of joint management-union, production councils,

industrial safety committees and disciplinary boards (200).

In contrast to its position in case of disputes over statutory rights
the Commissioner has not so far established a sufficiently consistent
practice in case of disputes over rights accruing under a collective
agreement. The Commissioner's position on this issue oscillates between
belief in the bindingness of the collective agreement and refusal to see a
need for negotiation on the one hand and disregard of the agreement and
attempt of mediating for a settlement at any price on the other.  The
Commissioner often adopts the former position where the trade union is
the party to blame, and the latter where it is the employer which is to
blame, for the violation of the agreement (201). However there is no

consistent logical theme which underlies this approach. One possibly

practical explanation for it is that the trade union's act constituting the
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breach often takes the form of an industrial action ll(which is of course

unlawful per se). Hence the castigation of the trade union's act by the

Commissioner reflects not his stance towards the bindingness of the

agreement but his concern for the form which the action causing the

brééch has taken.

The Commissioner's stance towards disputes over rights accruing

under collective agreements applies even in case the agreement is in fact

an arbitration award (202).

2.A.2.b Disputes over Individual Grievances

The official view is that, resolution of disputes over individual
grievances should be sought by the aggrieved individual through
application to the Commissioner of Labour or the Civil Courts. This rule
is strictly adhered to in practice at least by the Commissioner.
According to one Labour Officer, "if a dispute over an individual
grievance is brought to the office by representatives of a trade union on
behalf of its aggrieved member(s) the office will immediately dismiss the
complaint directing to hear from the immediate parties to the dispute

personally" (203).

The same rule applies afortiori where the trade union decides to
settle the individual grievance with the employer and without recourse to
the Commissioner. Following a slow down by the Coldair Engineering
Plant Workers' Trade Union in an effort to press for reinstatement of
three of their éolleagues dismissed by the Management in November 1982

the latter reported the incident to the Commissioner.  The Union was
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immediately warned that its action was in contraventfion of the rule that
disputes of this nature should be referred to the Commissioner.
Acceding to the warning the trade union agreed to call off the strike
immediately (204). In another case (205) the initial decision of the
aggri;:ved employees to leave the issue of their reinstatement entirely to
their trade union did not dissuade the Commissioner from applying the
above rule. The Commissioner even refused to recognize that the
continuous contention, by the trade union, of the dismissals from the
first day and for three consecutive months could operate to stop the
period of limitation running, as against the aggrieved employees right of
action (206), from the first day of the dismissals -(instead of from the

time the trade union had failed and the employees decided to personally

fight for reinstatement) (207).

To conclude this discussion of collective negotiation in the private
sector I need to only elaborate on a point previously mentioned. To
assert that different types of disputes are not formally excluded from
the scope of collective negotiation does not mean that the issues
contested are always settled or effectively processed within the
procedure.  Although private sector employment law does not prevent
demands for terms and conditions of employment better than those
guaranteed by its provisions and in spite of the negotiability of such
demands there are other legal and extra-legal constraints that obstruct
realization of such terms and conditions. Bearing in mind the
restrictions on strike and freedom of association in general, it is only in
relatively big and stable firms where both trade unions and managements

are desirous of voluntarily regulating their relationship that prevail terms

and conditions of employment better than those provided by the law.
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Here also if we are to determine the s';cope of collective
negotiation not by the types of disputes that are formally processable but
by the types and numbers of those that are actually processed and
effectively settled under the system, we will find that the position of
priva;e sector's employees is hardly better than that of theijr colleagues
in the public sector.  There is evidence (Cf below) which supports this
finding. The evidence includes (a) the poor quality and contents of the
collective agreements that trade unions could conclude with employers;
and (b) the difficulties encountered in bringing employers to the
negotiating table; and (c) the impotence of the trade unions and other

institutions of collective negotiations in securing compliance with

collective agreements in force (208) - (cf. Table 2).

Of the 23 Collective Agreements between trade unions and
private employers studied by the author all but three dealt exclusively
with issues of working hours and timing, overtime work and pay, rate of
payment, transportation, holidays and leaves, medical treatment,
bromotions, facilities at the place of work and discipline (208a). The
three exceptions included in addition provisions for joint management-union
councils (supra £.200 and text above). Even within the issues covered

the following are obvious shortcomings :

(a) None of the agreements provides any procedural or substantive

control over redundancy and dismissal.

(b) With only two exceptions, none of the agreements provides for a

procedure to be followed in case of violation.



TABLE 2
(Appendix to £.208 and text above)

Share of Responsibility in Industrial Disputes Expressed in %

Causes for Refusal to Breach of an Discipline Dismissal Others Total
Dispute Negotiate Existing Agreement Excluding
By Emp-| By Trade{ By Emp- | By Trade Dismissal
loyers Union loyers Union
Number of
Disputes 14 - 27 - 8 8 6 63
Reported
% 100 0 100 0 12.7 12.7 9.5 100%
2|2.2 4|2.9

Figures for the Khartoum North District covering the period May 1977 - October 1982

Compiled by the author from Khartoum North Labour Office Monthly Reports
of Collective Disputes for the Area. File No. KNLO-37-IR-3.
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(c) With the exception of two, none of the agreements gives the

trade union a right to participate or be consulted in matters of

discipline at work.

(d) With one exception the agreements provide for employers'

exclusive right of handling individual grievances.

(e) Rating of the terms and conditions of employment covered by all
agreements is not generally higher to that of those guaranteed by

the law - cf. table below.

TABLE 3

Rating of the Contents of Agreements with the Minimum Legal

Rating In Some Equal in Worse
Respects Better]| Some Respects (209)
Number of 4 16 3
Agreements

2.B The Procedure of Collective Negotiations

Tripartite collective negotiation procedure in the Sudan owes its
existence to General Abboud's military regime that reigned between 1958

- 1964. Immediately after it had taken over that regime outlawed all

labour organizations and forms of trade union activity. These were -
judging by their objective - political measures that had been provoked
largely by the political experience of the regime's predecessor in power
(Beshir 1978 pp. 206 - 212). Following its initiation of a ten year

economic-development-plan the regime enacted new legislation in 1960
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amid propaganda featuring the role the trade urﬁon should play in

realization of the envisaged development. In addition to other

restrictions previously discussed (210) the 1960 Trade Disputes Act (1960

TDA) abolished the 1949 Trade Disputes Legislation (211) and introduced

U

a E:ofnpulsory procedure of collective negotiations that was to remain, to
date, the standard legal framework for industrial relations in the Sudan.
The 1960 TDA was repealed by the 1966 RTDA, and the latter was in
turn repealed by the IRA 1976 which is still in effect. Despite these

legislative changes however the tripartite negotiation procedure has

remained basically the same under all Acts.

The negotiations procedure consists of a definite number of stages
and has as its apex ad hoc arbitration tribunals. From the first stage to
the last, and, irrespective of whether it is a public sector or private
sector dispute that is being negotiated the State is always directly or
indirectly involved in the process. In addition to its tripartitism the
collective negotiations procedure is also compulsory at all stages.
Collective agreements are in effect arbitration awards, minutes of

tripartite negotiations or sets of resolutions arrived at through these

negotiations.

Where a trade dispute occurs the parties to the dispute shall,

within a period not exceeding two weeks, enter into direct negotiation

with the purpose of settling the dispute - SS.II(DIRA 1976 (212).

Negotiations shall continue for a period of at most two weeks

(extendable upon agreement of the parties to another two weeks) - from

the date of its commencement. The Commissioner of Labour may. as

an observer attend negotiations and, subject to approval of the parties
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participate in them. If an agreement is reached it must be made -
writing drawn in three copies and signed by the parties. Such an

agreement shall come into effect from the date the Commissioner has

approved it.

Failure to, start negotiation within the specified period, comply
with the formalities of the process of negotiation or abide by an
agreement during the period of its currency is an offence punishable with
imprisonment and fine (213). In practice however the Commissioner
does not need to bring prosecutions against trade unions under this rule.
One reason for this is that he can often prevent a breach of the law by
interfering in advance. Another reason is that even when such
prevention is not possible it is easier for the Commissioner to take the
faster and more effective course of administrative sanctions against the
trade union - (e.g. dissolution, suspension . . .) (214). Although there is
no administrative measure that could be taken against employers and in
spite of the fact that employers are responsible for the majority of
violations under the law the Commissioner has not so far brought any

prosecution against any such employer (215).

If the parties to the dispute have failed to reach an agreement
under SS.11(1)IRA 1976) each of them "may" apply to the Commissioner
demanding his intervention. In case no such application is made by
either party the Commissioner reserves the right of ordering submission

of the dispute before himself.  Once an application for intervention of

the Commissioner is made by either party, or the Commissioner has

summoned the parties to present their dispute before him his intervention

shall be binding (IRA 1976, S.12). The Commissioner shall within a
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period not exceeding three weeks from the date of his intervention

endeavour to settle the dispute amicably. Any agreement reached at

this second stage of negotiation shall likewise be produced in three
written and signed copies one of which to be retained by the
Comrhissioner. Every agreement shall provide for a duration of its
currency which must not exceed, thrée years, or five years in case the
agreement is dealing with rates of payment and working hours. The
agreement shall remain binding on the parties during the period of its

currency (216).

The third stage of negotiations involves arbitration. If the
Commissioner has failed to settle a dispute within the period specified
under IRA 1976, S.l4,the dispute may with or without the consent of the
parties be referred to an ad hoc arbitration tribunal. Arbitration
tribunals are usually constituted by order of the Minister responsible for
the Public Service -(irrespective of whether the dispute is in the public
or the private sector). The disputing employer and the trade union may,
subject to approval of the Minister respectively nominate one employer
and one trade unionist who are not parties to the dispute to sit on the
arbitration tribunal.  The tribunal must include in addition a judge as
Chairman, and a representative of the Department of Labour and an
expert in industrial relations as members (217). The parties to the
dispute may attend the hearing either personally or through their
representatives. The arbitration tribunal must decide the dispute and

make an award within a period not exceeding four weeks from the date

of reference of the dispute to arbitration.  The arbitration award shall

be final and conclusive (218).
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This procedure of "negotiation, mediation and arbitration" (219)
operates as an official alternative for strikes and all other forms of
industrial action. From the moment a dispute arises and up to the time
it has been resolved trade unions and employers are under the obligation
of nérgotiating a settlement without recourse to any form of industrial
action whatsoever. Once it has developed into a strike, slow-down, a
mass resignation or a lock-out, the dispute comes into conflict with the
Law of Strikes and it is then left to the Commissioner and other
administrative authorities to determine the course of action to be taken

in the circumstances.

Although legislation does not define "dispute" or specify the time
and circumstance in which a "dispute" is deemed to have arisen, the
Commissioner does in practice take the view that a dispute begins, and
the negotiations procedure becomes therefore applicable, once demands
by either party to an industrial dispute are made to the other (220).
This was also the view held by the Court of Appeal two years later in
the Trial of El Fatih Muhyeddin and Others (221). The Court had there
to decide whether a dispute had started from the moment the trade
union carried out strike action or a few months earlier when the
contested demands were put to the employer for the first time.  The
Court opted for the latter view justifying its decision by the argument
that "a dispute arises from the moment demands are made and

irrespective of whether the demands submitted are contested or accepted

without contention by the other party" (222).
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The obligation to negotiate peacefully persists irrespective of

whether the dispute is over "rights" or over "interests". A trade union

which succeeds in obtaining a favourable settlement to the dispute at the
stage of negotiation, mediation or arbitration but fails to realize any
beneﬂt because of employer's refusal to abide by the agreement or the
award, will have to once again go through all or some of these same

stages of collective negotiations in order to compel the employer to

fulfill his obligations (223).

The law prohibits, employees from staging or taking part in any
total or partial work stoppage, and, employers from totally or partially
closing down the place of work by reason of a trade dispute in the

following cases (224):

(1 Before entering into negotiation.

(2) Immediately after any party applies for mediation of the

Commissioner or the latter decides to intervene on its own

volition.

(3) During the mediation proceedings.

(4) Immediately after the decision is made to refer a dispute to
arbitration.

(5) During the arbitration proceedings.
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The Law makes it an offence punishable with imprisonment and

fine for any person to violate any of these provisions. There is also the

additional penalty of dissolution in case the culprit is a trade union.

I have mentioned earlier that all types of industrial disputes must
pass through the statutory collective negotiations procedure. Disputes
over "interests" are however particularly difficult effectively to settle
within this procedure. Many trade unions especially those of public
sector employees are forced to follow the settlement procedure though
knowing in advance the futile outcome. The procedure is a lengthy
bureaucratic tunnel with a wide entrance that sucks in all disputes.
Few of the disputes drawn into the tunnel are processed through its
bottlenecks while the rest remain stranded at any one or another of the
stages of the procedure. Since a dispute may remain unsettled even
after it has been formally processed (e.g. because the government as
employer is not willing to abide by the settlement) some of the few
disputes processed may find their way back into the entrance. Part of
the annual case-load of the Department of Labour is in fact made up of
familiar industrial disputes that have remained unsettled - (either
because of failure to reach an agreement or to implement one) - and

kept coming to the Department in monthly or annual succession for

relatively long periods of time (224a).

The formal coverage of all types of disputes by the statutory

negotiations procedure on the one hand and the inability of the latter

effectively to process these disputes on the other makes operation of the

procedure conducive to containment and control rather than resolution of

industrial disputes.
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Appendix to text above f.224"a"

Unsolved Repetitive Industrial Disputes

Employer Years of Total of No. of Disputes Demands Stages of Settlement
Statistics Disputes Contesting the Contested and Measures Tried
Reported | Same Demand(s)
KSW Co. Ltd 1973-29.4.1982 14 12 Pay arrears Mediation, negotiation
Pay increase
STF Ltd 1973-30.12.1982 9 6 Pay increase Negotiation, mediation
Bata (Sudan) 13.3.1979-14.12.1983 4 4 Application of a law Negotiation, mediation
more beneficial to Arbitration, rearbitration
Union
National Footwear 19.9.1974 - 5 b) Reinstatement Mediation - criminal
Limited March 1977 prosecution
Hilton (Sudan) February 1980 - 4 4 Reinstatement Negotiation, mediation,
March 1984 & civil & criminal proced
Metal Sheet 16.9.1973 - 2 2 Pay increase and Mediation
Industries Ltd October 1979 reinstatement
Cotton Textile 7.4.1977 - 2 2 Pay arrears Mediation
Industries Ltd December 1979
Customs & Excise September 1979 - 5 4 Pay increase Negotiation, mediation
Department 15.7.1982
Water & Electricity 1979 - 17.12.1981 2 2 Promotion & accomm-| Negotiation, mediation,
Authority odation or allowance | arbitration
for it
State Banks 1978-May 1979 2 2 Improving conditions Negotiation, mediation,
of service generally arbitration
Ministry of Health 1979 - April 1984 3 3 Improving conditions Mediation, arbitration &
of service dissolution of the Union

Where the number of disputes dealing with the same issue(s)

equals the total of disputes reported the disputes were over one single issue

or package of demands, but kept erupting for the number of times and in the period shown,
because of failure effectively to settle the issue(s) contested.

Compiled by the author from monthly statistics
of the Khartoum North District Labour Office I'ebruary 1984
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Some of the structural weaknesses that make the system of
collective negotiations incapable, at least in case of the public sector
employees, of providing solutions for industrial disputes were pointed to
by some members of an Industrial Relations Law Commission set up in
1981. "Even if the Commissioner of Labour can resolve a dispute
between a Head of a government unit and its employees' trade union,
implementation of such resolution will ultimately depend", argue the
critics, "on several other resolutions including those of, the Ministry of
which that unit is a subordinate, the Minister responsible for the public
service and the Minister of Finance. The ranking of all Ministers in the
bureaucratic hierarchy is always higher to that of the Commissioner of
Labour (224b)." Indeed, the Minister responsible for the public service
ex officio heads the Department of Labour in so far as administration of
collective Labour Relations Law is concerned. Investment of the
Department of Labour time and effort in working out conciliations and
resolutions that are, because of their wider implication, likely to be
ignored or overruled by Ministers is however a waste of public funds.
The critics also add that the vesting of the authority of referring
disputes to arbitration in the same hands as these that on behalf of the
State employ all public servants (i.e. the Minister responsible for the
public service) and endeavour to keep the expenditure of running the

service within targeted limits tarnishes the procedure image and

undermines employees' confidence in its impartiality (225).

Although members of the Commission unanimously agreed on the
inadequacy of the internal structure of the existing procedure and on the
malfunctions

importance of limiting themselves to reforming internal

within the boundaries of the system of tripartite negotiations there was a
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difference of opinion on the appropriate prescription to be recommended.
Some members advised that the administration and resolution. of
industrial disputes should be vested with a National Commission which
should include representatives of "the trade union movement", the
employers and the National Legislative Authority. Disputes should,
according to this view, be referred to arbitration only by resolution of
the National Legislative Authority (225a). Another group dismissed the
above view as unrealistic arguing that shortcomings of the existing
procedure could be avoided if disputes over "interests" were to be
excluded from within the scope of collective negotiation.  This was the
same group, which as mentioned earlier (226), refused to support the
recommendation for lifting the ban on strikes, and, whose reservations
regarding considerable parts of the Commission Report persuaded the

President of the Republic to shelve it.

Conclusion

The preceding discussion has identified forms of descendent
control affecting both the morphology and functioning of labour
organizations. The overall descendent control of industrial relations has
been observed as sub-divided into two closely interrelated direct and
indirect controls. The political, administrative and other circumstances
that condition control vary in type and strength from one area of

collective labour relations to another. Hence control itself and its

effect on the autonomy of the area regulated also vary accordingly.  To

explain all this it was inevitable that the discussion examined in detail

different areas and the manner in which a type of control of any one of

them affects the others.
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The issues I intend to discuss in this conclusion could be classified
as referring to (a) viability of a case for descendent control in the light
of some empirical facts which seem to challenge effectivity of such
control; (b) the implication of a thesis of descendent control on a theory
of derterminism by the economic structure implied by the previous
Chapters; (c) the methodology most suitable for the study of this control
and its effects on various social disciplines and; (d) its effect on "Labour

Law".

Notwithstanding the extreme length to which some governments
had gone in counteracting them strikes were never eliminated under any
political regime (227). For purposes of determining the implication on
descendent control I shall distinguish between industrial strikes that take
place during the reign of a particular political regime and general strikes
that are launched as a final onslaught on a political regime. Beginning
with the first I believe that their occurrence is insignificant, for the
viability of descendent control, because it never practically reached the
stage of threatening the overall authority of the law or forcing or
persuading the political regime to change its labour policy. Moreoever
the fact that all political regimes stood stubbornly by their laws even
when strikes provoked by, and in spite of, these laws placed serious
strain on production - (e.g. Cf Hussein 1983 pp.-236-239) - itself discloses

the contempt which political-decision-making holds for considerations of

optimum economic performance.

Moving to the second type of strikes although the fact that trade

unions were always directly or indirectly involved in successfully wielding

final onslaughts on political regimes provokes a "hypothesis" that
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descendent control is ineffective in the long run, it does not however

affect the finding that this control persisted under the reigns_of
individual political regimes, sometimes for relatively long periods of
time. There is moreover a further verification which will falsify the
above;quoted hypothesis. It consists in that, forms of control discussed
in this Chapter have survived all the political upheavals the country has
experienced. This in turn suggests that there is a degree of descendent
control which is effective even in the long run - i.e. because of its
determination by underlying Class and State structures which have so far
remained unchanged (except in the degree of ossification of course).

This takes us to the second major issue in this conclusion.

I do not believe that descendent (political legal and social) control
is asymmetrical to determination by the "economic structure". The
condition of the "economic structure" in Sudan enables the class in
charge of the State apparatus and its ally to play a dominant role in the
direction of social and economic change in that country. The
phenomenon of descendent control is in itself, therefore explicable in
relation to - and in this sense determined by - the specific condition of
the "economic structure". But as mentioned elsewhere (228) the
"economic structure'" is not static and economic determinism is an ever
continuous dialectic between the material and social forces of
production. How does material determinism assert itself in a context in
which distribution of shares of the products and '"roles" in production

appear as momentously determined by voluntarist human or subjects

interaction?
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To a great extent the success of economic development planning -
(which, by its nature, includes elements of descendent wage and income
distribution) depends inter alia on the flexibility of planning in adapting
with social and economic changes brought about by partial implementation
of such planning or by external world surroundings. The experience of
the Sudan has shown that failure to account for social and economic
needs generated by these factors does hamper further development and
contribute to the undermining of political and legal authorities which
obstruct this adaptation - (Hussein 1983 pp.224-239).  From this I draw
the conclusion that when control, although descendent, is responsive to
economic and social needs, generated by economic change, the dynamics
of material determinism and that of human intervention become
coincidental. "Control" would in such situation cease to be "control"

and become adaptation. This would be a typical example of a

"mechanical" socio-economic evolutionism (229).

A study of development planning and its implementation and
labour relations law under President Numeiri's regime in Sudan has shown
that this process of adaptation although essential for the continuity of
that regime, could not be sustained in view of certain interest
considerations that underlay political-decision-making - (Hussein 1983
pp-224-253). The experience of that regime - (and indeed also that of
the 1958-1964 regime) - suggests two things, namely (a) that descendent

control by a particular regime persists stubbornly throughout the latter's

reign (230); and (b) that adaptation is effected not mechanically in the

fashion earlier described but by a political eruption of previously

suppressed social needs which overthrow political authority as a first step

towards that adaptation.
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However such political eruptions took place without basically

affecting the State and class structures described in Chapter 2.  This
meant that there are forms of control which have survived all political

changes. —~-It could also mean that, in order to contribute to a more

profound knowledge of the State and Law in Sudan, scientific research
should always endeavour to examine this structural Class foundation of

Law and the State.

It has been suggested that analysis which explains State
intervention in terms of furtherance of the interest of certain dominant
classes or the bureaucracy are "instrumentalist" (Abdin et al 1983 p.72).
Adopting a different perspective some Sudanese economists endeavour to
evaluate industrial relations law in Sudan on the basis of its compatibility
or incompatibility with supposed social and economic development
objectives €231). The narrow definition which some of these economists
give to "development" (232), and their assumption that law can
unproblematically be used as an instrument of social and economic
change are themselves open to criticism.  But there is a much more

fundamental methodological challenge to this type of analysis.

The problem with these Sudanese economists' analysis is that it
adopts, as its terms of reference (i.e. for evaluation of the law), either a
speculative and value-judged view of what the role of the State and Law

should be, or, alternatively, the pronouncements which a particular

regime makes about the objective of its economic and social policies
(232a). What is overlooked in both cases is the concrete real

distribution of economic and political powers, within the Sudanese social

formation, that has remained virtually unchanged in spite of the changes
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in political regimes. ~ The examination of this distribution is important

because it enables the researcher to reveal by empirical evidence
obtainable from concrete reality the roles which the State and Law have,

since their inception, been playing. This will also enable the researcher

e

to examine whether these empirically-grounded and economically and
socially structuralized "roles" do impose certain constraints on the
voluntarist development planning of individual political regimes. Far
from being "instrumentalist" class analyses - (i.e. analyses that focus on
the underlying distribution of economic and social power within a society)
focus on the real structural foundation of phenomena and therefore avoid
both the idealism of speculation and the superficiality of analysis based
on the pronouncements or voluntarist planning of a particular political

regime.

Having defended empirical and philosophical credibilities of
descendent control and outlined the methodology most suitable for its
examination I now turn to examination of its effect on the ideology of
Bbour relations law. I have indicated at the end of Chapter II that
labour relations law in Sudan is devoid of an economically-institutionalized
or structuralized social ideology. Nevertheless it may have been
possible for labour relations law to gain some ideological substance at
the more superficial and themselves distinct levels of rule-making and
legal-administration. This would have been the case had the

governments at one level originated and maintained a system of

collective negotiations capable of determining and administering the rules

governing terms and conditions of employment and/or at the other

entrusted the administration of present Labour Relations Law with the

judiciary.
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In respect of rule-making we have seen that collective labour
relations legislation, the industrial practices of public employers and the
comprehensiveness and express provisions of public sector individual
employment law all militate against the operation of such a system.
Althoixgh collective labour relations legislation equally applies to the
private sector.  Industrial relations in the latter are distinguished by,
the practices of some private employers, the absence of exclusionary
legislative provisions - (i.e. provisions which exclude certain issues from
the scope of collective negotiation ) - and the legislative policy of

setting minimum standards whilst leaving the door open for further

improvement.

With regard to the second level (i.e. that of legal administration)
we have also seen that collective labour relations legislation is wholly
administered by administrative bodies.  Although the Civil Courts are
not excluded from reviewing the decisions of these bodies.  The fact
that administrative authorities always have the initiative to exercise
substantial statutory powers marginalize the practical effect of judicial
review. Public Sector individual employment law is also wholly
administered by administrative authorities and the preliminary
jurisdiction of these authorities is exclusive of the jurisdiction of the
Civil Courts. Private sector individual employment law is however
administered by the Civil Courts with intervention of administrative
authorities available as an optional at the choice of the employee .

Notwithstandingly, the decisions of these authorities are always

appealable to the Civil Courts.
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Social practices and rituals that may take place at both levels are

important for development of an ideology of law. Participation. of

employers and employees in the rule-making process may enhance the
effectiveness of rules. This is so because people are more likely to
obe); rules which they have themselves made. Another reason is that,
because these are the parties directly involved in the production process

they are more aware of everchanging capital and labour market

conditions and endeavour to adapt the rules to new needs.

Likewise, the Civil Courts enjoy a relatively high degree of
independence (i.e. more than quasi judicial or administrative authorities)
from the administrative hierarchy. They also follow techniques, and a
discipline of decision-making that ensure relative consistency,
predictability certainty and outward appearance of impartiality. A
bigger role for the Courts in the administration of labour legislation
would have therefore meant a better facilitation of its acceptance or to

put it in different words more enhancement of ideological content of

legislation.

Because the private sector's labour relations law is relatively free

from "commandeering" (233) state-intervention at these two levels,

individual employment law in this sector is substantively rich, technically

and practically meaningful and appears as a rational self-subsistent

discourse.  This position of the law sharply contrasts with that of the

public sector individual employment law. As shown in the next Chapter

the latter appears as a form of unilateral State regulation that concerns

itself mainly with the interest of the public service. The manner 1n

which rules are made and administered is not conducive to development
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of their ideological content. These rules have no self-rationality to give

them a wisdom independent from that of their blatant economic and

political thrust.

However the above discussion should not give the impression that
private sector individual employment law is perfect. Because of the
applicability of collective labour relations and State intervention
(commandeering in case of the public sector and protectionist in case of
the private sector) to both sectors, individual employment law in general
bears certain characteristics that are symptomatic of the "superstructural"
or "external" course of development of labour relations law in Sudan.
One such characteristic is that the terms and conditions of employment
provided by statute for a particular sector are not necessarily
representative of the economic conditions of employment in that sector.
Thus, findings from Sudan and some other African countries have
confirmed that pay-structures in the public sector cannot be accounted
for by a market theory of salary determination (Abdin, 1983 p.83).
Likewise an ILO investigation has also confirmed that wage-structure in
both the public and the private sectors in Sudan is substantially affected
by the government which does not operate according to supply and
demand criteria - ILO, Sudan 1984 pp.143-145 (234). However the type
and extent of State control of the individual employment relationship
vary with regard to the public and the private sectors.  Although the de
jure terms and conditions of employment in each sector are at variance
with the counterfactual terms and conditions sustainable by the economic

position of employers and the industrial power of the trade unions in that

sector. The sense in which the former terms and conditions vary with

the latter is different in case of both sectors. Judging by the
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size-diversity and financial insecurity of private empléyers and weakness
of individual trade unions the de jure terms and conditions of
employment in the private sector are disproportionately favourable to the
employees.  Notwithstanding the strength of individual trade unions and
the la&ger size of employing units in the public sector the statutory
terms and conditions of public employment are quite modest and even
more so if compared with those in the private sector. How and to what
extent this situation is maintained by a legislative policy that

discriminates between employees on sectoral basis is explained in the

next 2 Chapters.
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CHAPTER IV

THE STATE-INDIVIDUAL EMPLOYMENT

RELATIONSHIP AND THE LAW

Introduction

There are two systems of individual employment Laws in the
Sudan; one for State employees, and the other for employees of
the private sector (1). This Chapter discusses the substance and
administration of the Law relating to regulation of two main
stages of individual employment in the public sector.  The
first of these stages is selection for employment and the second
is security of employees' rights and their tenure of office.  The
discussion follows the plan outlined at the end of Chapter Il
The Chapter is divided into four main parts namely (1) an
introduction; (2) selection for employment; (3) security of rights

and tenure of office; and (4) administration of the Law.

The two main stages under examination do of course cover
aspects of employment from the moment an application is made
for a job to that of termination of the relationship. They also
comprise matters and materials that are impossible to cover from
all perspectives in one single chapter.  The discussion of these
matters and materials shall therefore be comprehensive only In so
far as is relevant - (i.e. either because it supports, contradicts or

is otherwise related) - to the main theme of the Thesis. The

separate discussion of the substance and administration of the
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Law - made solely for the sake of structuralforganization of the
chapter - does not however mean that the two are not
inter-related. The two are so merged in practice that any
delimitation of the legal scope of public employment rights and

duties in Sudan is bound to be incomplete unless done within this

inter-relationship (2).

Origin and Scope of Dual Classification

On the two different stages under examination statutes
provide different patterns of protection for the employees in each
of the public and private sectors. However the difference
between the two patterns is not only formalistic or procedural
but also detectable in the degree of effectiveness of the
protection provided. Under present legislation the private
sector's employees enjoy a relatively more effective measure of
administrative protection that is "supplementary to and in turn
reinforced by judicial protection (3). Moreover because the
control of the private sector employment is relatively relaxed if
compared with that of the public sector's (Cf. Supra part 2.A.2
Chapter 3) - employees of the former sector have on a few
occasions managed to negotiate and bargain with employers for
comprehensive enforcement of statutory protection or for
realization of procedural disciplinary arrangements more
favourable than those contemplated by Statute (4) Statutory
provision for compulsory disciplinary procedure in the public

sector has on the other hand hindered development of similar

voluntary procedures in this sector.



259

However the discrepancy between individual employment
legislation in the public and the private sector is not symmetrical
'with the respective strength of the trade unions in each sector.
The relatively ineffective statutory machinery provided for
settlement of individual employment disputes in the public sector
contrasts with the relative strength and numerical supremacy of
trade unions in this sector. Nor can the discrepancy be
explained by suggestions of a supposed legislative policy that may
be said to have aimed at allowing public sector's trade unions to
develop their own voluntary protective schemes. Such allegation

is pre-empted by the fact that these schemes have no formal

status under present Laws (5).

The explanation I put forward is that public employees whilst
a first target for political control on economic grounds (6), are
also subject to tight bureaucratic control that has so far proved
indispensable for the existence of an integral State apparatus in
the Sudan. A view similar to this interpretation was expressed
by the Ministry of Justice during the reign of a government most
sympathetic to the cause of trade unionism. In reply to a
request, by the Treasury Minister, as to whether the provisions of
the Consolidated Labour Code 1970 (CLC 1970) were applicable
to Government employees the Ministry of Justice gave a negative
reply. The Ministry's conviction was that; "A government and
employee relationship is totally different from that of a private
employer and employee relationship. Whereas the latter is a
mutual contractual relationship between two juridically equal

parties the former is a relation governed by public service Laws,
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Regulations and Circulars whose primary objective has always
been the maintenance of the interest of public utilities and_ the
tranquility of public administration. The government may at any
time unilaterally change the terms and conditions of employment
of any of its employees and the employee would not in any case
have a right to object to such changes. The public employment
relationship is not therefore a contractual but a unilateral
statutory relationship whose terms and conditions are set and

subject to varification by the government" (7).

It is also the view prevalent in judicial circles that private
employment Laws are "public" or "general" Laws (Hassan 1979,
pp.17-19) whilst public employment "Laws" are special "Laws" (8).
The description of private employment legislation as "public " or
"general" Law is based on the mandatory nature of its provision
(9) and its invocation of punitive sanctions (Hassan 1979, p.17).
The description of public service "Laws" as special "Laws" was
coined by the Court of Appeal, in the Ministry of Irrigation 1982
Case, on the conviction that ordinary civil courts have no

jurisdiction to entertain claims made under these Laws.

Not all public employees irrespective of grade and skill have

always been covered by public service legislation. The
Employers and Employed Persons Ordinance 1949 (EEPO 1949)
which was enacted primarily for protection of employees in the
private sector exempted from its field of application only Civil
Servants who held posts in the first or second divisions of the

"Sudan Civil Service" (10). The practical effect of the
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exemption was that the clerical staff, which constitutes the third
division of the Sudan Civil Service and employees in unclassified
posts remained under the protection of the (EEPO 1949) until
1970 when this Ordinance was repealed and a Consolidated Labour

Code (CLC 1970) (11) covering only employees of the private

sector was enacted.

A question which poses itself is, why, if a certain degree of
central control is necessary for public employees, were these
classes of employees left outside the jurisdiction of the public
service Laws that existed prior to 1970 such as the Officials

Discipline Ordinance ODO 1927 and the Officials' Affairs

Regulations 19387 The two most important reasons for this
were:
1 - The floor of rights and the extent of protection against

different forms of dismissals which the EEPO 1949 provided for
employees covered by its provisions posed until 1969 no
impediments on the prerogatives of employers to dismiss (12).
For this reason it was not deemed necessary by the government
to bring the classes of public employees covered by the EEPO

1949 under employment Laws of its own.

2 - The relaxed control over determination and administration of
individual rights of certain classes of public employees was
compensated for by an emphasis of the legislative policy on
maintaining the segregation between public and private employees
in the area of Collective Labour relations. Traces of this policy

could be found in Laws such as the Trade Union Ordinance 1949
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(TUO 1949), the Trade Union Ordinance 1960, the Trade Disputes

Act 1960 and the Trade Union Ordinance 1966 (13).

The CLC 1970 referred to earlier (Supra f.11) was suspended
on 9 February 1971 (Hussein 1983, p.123) (14) and following that
suspension the EEPO 1949 once again came into effect. This
time the EEPO 1949 applied with full effect but as amended in
1969. The 1969 amendment had introduced an obligation on the
parties to an employment relationship to refer their disputes to
the Commissioner of Labour before any decision to dismiss or
resign is taken (15). This was a development that was also to
contribute to consolidating a dual system of determination and
administration of individual employment rights for both the public
and private sectors. The obligation to refer a dispute to the
Commissioner of Labour before any decision to dismiss is taken
and the subsequent weight of judicial interpretations to the effect
that failure to do so will, irrespective of the grounds contended
render dismissal prejudicial (16) could have proved also too
restrictive on the governmental prerogative stressed by the
Ministry of Justice memorandum (17) only few weeks prior to
suspension of the 1970 CLC. Hence the enactment since 1973
(18) of Laws (19) that have brought all government employees,
irrespective of skill or grade, under their ambit.  The autonomy
of public employment Laws and that of their administration is
now firmly accepted and the Civil Courts may no longer assume

jurisdiction over actions brought by public sector employees (20).
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The rigid boundary between the Laws régulating public and
private employment in the Sudan contrasts with the position in
Britain where both Labour Legislation and Common Law
employment principles have been applied equally to Crown
employees (Wedderburn 1983, p.35) (21). Nevertheless it is also
true that the Sudan is not the only country where public and
private employees are treated differently. What is rather
uncommon about the Sudanese and some other under-developed
countries' (22) experiences is the extension of differential
treatment to the field of individual employment relations and the
introduction of a statutory machinery, for handling individual
employment disputes in the public sector, which, excludes both
voluntary procedures and the jurisdiction of the Courts, and is
integrated in the administrative hierarchy (23). In developed
Capitalist Societies where the statutes or the Courts distinguish
between "public" and "private" employment Law the practical
effect of the policy is minimal either, because the distinction
exists only in the area of collective Labour relations, or, because
of the marginal role which Law in all cases plays in controlling
the employment relationship in these Societies (24). The
prohibition of collective offensive economic action by public
officials in West Germany, although not in practice eliminating
such actions (ELL Supp., 1979, (25) pp.33, 193, Wedderburn 1972,
p.365) is also, counterbalanced by a security of the tenure of
office (Wedderburn Ibid; ELL Supp. 1979, pp.209-210) and
existence of a Labour legal system that does safeguard fair
resolution of individual employment disputes (26). Likewise

prohibition of strikes by Government employees in the United
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States (27) has not prevented the growth, under auspices of the

Law, of a system of collective negotiation capable of producing

legally-binding agreements on issues ranging from determination
of the Terms and Conditions of Employment to dismissal and
disciplinary actions in general. Indeed §S.204(2) of "The Taylor
Law" (28) imposes an obligation on the public employer "to
negotiate collectively with employee organization for determination
and administration of grievances arising under the terms and
conditions of employment of the public employee - (Smith Edward

& Clark 1974, pp.491-492) (29).

Public Employment Defined (30)

Government service in Sudan is usually referred to as the
Civil Service. Technically however the Civil Service is graded
into three main classes and a number of superscale posts. The
three main classes are: (1) the administrative and professional (A
& P); (2) the sub-professional and technical (SP & T); and (3) the
clerical (C). The superscale posts (known as Groups) are filled
by senior officials and their deputies, and the provincial
commissioners and their deputies and assistants - (Al-Teraifi
1980). Public employment is in contrast a wider, legislative
concept that covers, in addition to employees in scale and
superscale posts, public employees in unclassified posts - (i.e.
non-pensionable, lower level posts usually filled by manual
workers) (31).  Under present legislation public employment is
defined for all purposes as covering all employees irrespective of

grade or skill, in ministries, government departments.
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administrations of the Central Governrr"f(ent, the Regional
Government, Khartoum Province Administration, bodies of the
People's Local Government and organizations and public
corporations (32). Public employment so defined covers the
great majority of the workforce in the modern "organized" sector

of the economy in Sudan (33).

Following a decision by the Supreme Court in 1980 the scope
of public employment even extends to include persons employed
in an enterprise whose capital is owned by two or more
governmental departments or units even though the enterprise is
a registered private company under the Companies Act 1925.
The question before the Court of Appeal in that Case (34) was
whether service in Ennielane Bank, being a State enterprise
jointly owned by the Bank of Sudan and the Finance Ministry,
constituted public service. The Court of Appeal considered that
it is the juridical status of the Bank and not the identity of its
shareholders which should guide the Court in reaching its
decision. Reasserting the independent legal personality a
company possesses and presumably its capacity to do all that is
authorized by its Memorandum of Association, including the
setting of terms and conditions of employment, the Court of
Appeal ruled that service in the plaintiff bank is not public
service. The decision was reversed on appeal to the Supreme
Court, the latter's judgment being based on two grounds. The
first ground was that Ennielane Bank is a "unit" within the
meaning of the PSA 1973, S.2. The second was that the Court

of Appeal did not have the jurisdiction to review a decision by
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the Public Service Appeals Board (PSAB) - c.f. infra part 4.C.6.

The Supreme Court decision affects the position not only of
all employees of the Plaintiff Bank but also that of employees in
many other similar public sector "private companies". However
due to a lack of co-ordination among the various institutions
engaged in the administration of Labour legislation in the
country, the decision of the Supreme Court, has not yet had full
effect. Indeed the taking by the Attorney General in 1979 of
Ennielane Bank Case to the Supreme Court and its defence of the
position of the Bank's employees as public employees did not
prevent the Attorney General's Chambers from giving a

diametrically opposite advice on the same issue in a subsequent

case in 1981 (35).

In addition to its potentially wide effect the decision of the
Supreme Court in Ennielane Bank Case also exemplifies the
orientation of judicial intervention in the development of public
employment Law and the extent to which this orientation is

guided by an autonomous legal doctrine. This is explained below.

The section on which the Supreme Court in order to reach its

1Si I ; I Ini rtment
decision, relied, reads; ". . . unit means any ministry depa

or administration in the Central Government, Regional
Government, Khartoum Province Administraiton, People's Local
Government Bodies and Public Corporations and Organizations".

The Court of Appeal did not deny that the Bank in question is an

administration subordinate to the Bank of Sudan and the Finance
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Ministry (p.89 Per Zaki A/Rahman CAJ). It considered this as
the de facto position of the Bank. In reaching its decision
however the Court of Appeal considered the de facto position as
irrelevant. What mattered to the Court of Appeal was the
intention of the promoters who despite their knowledge of the de
facto position of the enterprise decided to promote it into a
company. To base a decision on the de facto position would
involve going beyond the intention of the parties.  The Supreme
Court did not address itself to the legal argument advanced by
the Court of Appeal nor explain how a Company registered under
the CA 1925 may be a unit within the meaning of the PSA 1973
S(2). The Case touched on issues relating to regulation of the
relationship among different government departments and
ministries and on the prestige of the PSAB. The reluctance of
the Supreme Court to follow a line of conceptual legal reasoning
in reaching a decision and its invocation of public interest as an
alternative guidance in that direction reveals the place which
political considerations occupy in the jurisprudence of
decision-making, often at the expense of an independent legal
rationality. "It may have been just a coincidence that the
decision of the Supreme Court came only a few days after the
President of the Republic, in total disregard of the Court of

Appeal decision on the matter, ordered that the Bank should

abide by the PSAB's decision" (36).
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Selection for Employment

There are many factors which make legal control over
selection for employment in general very much more limited than
legal control over accrued rights and obligations after the
employment relationship has been created (37). However these
factors have not prevented the enactment in many European
countries, of legislation for combating unfair discrimination.
One reason for this is that the sanctity of group-interests which
is essential as a moral necessity for this type of legislation (c.f.
Davies and Freedland, Ibid.) in a Capitalist Society is widely
recognized in historically concrete developed Capitalist Societies.
It is this association of anti-discrimination legislation with
group-interests and the scant veneration which the latter provoke
in under-developed social formations that explain the virtual

absence of such legislation in the Sudan.

For many reasons, controlling selection for employment is of
greater significance in under-developed social formations.
Because the State is the biggest employer, provision of objective
control over selection for employment may enhance the
impartiality and consequently ideological effectivity of the State
apparatus. From another perspective the ethnic heterogeneity,
nepotism and economic inequalities prevalent in these social
formations constitute the social environment where unfair
discrimination practices, are more likely to prosper. Moreover
due to the origins (38) and hegemony of the political, the role

which legislation, like any other State action, may play in
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combating the portion of these practices that is not due to
exercise of political power itself, is likely to be more impressive.

Having made these preliminary remarks I will now examine the

position in Sudan.

A Historical Background

Immediately after the reconquest of the Sudan in 1899, a
system of administration, in which the supreme military and civil
command vested In one officer termed the Governor General of
the Sudan, was adopted for the country (39). For a long time
after 1899 appointment and promotion of officials in the Sudan
remained, in effect, vested in the Governor Genera! (A-ET 1936,
Article 2). In 1938 a regulation stipulating the responsibilities
and rights of officials but saying little about selection for
employment was enacted (OAR 1938). Even after independence
appointment to government posts of all grades was regulated
internally within each unit by administrative directives and
circulars that were not publishable in the Official Gazette and in

effect difficult to trace (40).

There are two reasons that made reform of the public service
an important agenda in the programmes of the Government
between 1969-1976. One reason was those political upheavals in
1969, 1970, 1971, 1973 which inter alia exposed the extent of
politicization of the public service and made it subject for even
tighter bureaucratic and political control thereafter.  The other

reason was expansion of the public sector and centralization of
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economic planning following the nationalization and confiscation
of all big industries and enterprises in 1969-1970. In 1971 the
task of reforming the public service was allocated to a

newly-established Ministry of Public Service and Administrative

Reform.

Because it was up to that time the least regulated and also
possibly because of its significance for political monitoring the
area of selection for employment received the greatest attention.
The Ministry of Public Service managed with the assistance of a
team of British experts to report its recommendations by
December 1973 (41). The report recommended inter alia the
establishment of new recruitment boards and the widening of
jurisdiction of already existing Employment Exchanges (42). By
1976 various pieces of legislation which in their entirety
constitute the present public service Law had been enacted. The
two main Acts that matter for the discussion in this part are the
Public Service Act 1973 and the Manpower Act 1974. The
discussion shall however focus on the powers and performance of
the instifutions which these Acts and their subsidiary regulations

provide for.

Recruitment Institutions

Recruitment Boards

The Public Service Act 1973 (PSA 1973) provides for
establishing one Central and five regional recruitment boards with

the function of - inter alia - selection of would-be officials to fill
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vacant posts in the starting and other sectors of scale (A and P)
of the Civil Service (PSA 1973, S.33, PSR 1975, S.14(6)).
Moreover the Law also provides that selection for public posts
shall be made on the basis of free competition in accordance with
a merit system (PSA 1973, S.12) that disregards all considerations

other than qualification and competence (PSR 1975, S.15).

The Public Service Recruitment Boards provided for under the
PSA 1973 were established in 1974 by Presidential Decree No.
1569. Government departments and units wanting to appoint
officials in scale (A and P) shall if, falling within the jurisdiction
of Recruitment Boards, send a list of adequately described vacant
posts to the Boards. The Boards shall, after advertising those
vacant posts and interviewing the applicants, prepare a list of
possible appointees and send it back to the department or unit
concerned. SS.33(4)e of the PSA 1973 provides that in exercising
their functions the Boards shall have the power to ensure that
their decisions are abided by. However as explained later (43)
this power has not been institutionalized and for the time being
exists only on paper. This is also the case with S.14 of the
Public Service Recruitment Boards' Regulation (PSRBR 1982)
which provides that the decisions of the Boards regarding

selection are binding on the departments and units concerned.

Constitution and Power of the Boards
By its Constitution (PSA 1973, S.33(2)) the Central Public

Service Recruitment Board (CPSRB) is a government department

subordinate to the Minister responsible for the public service and
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the President of the Republic. Likewise the Regional
Recruitment Boards are constituted by and subordinate to
Regional Governors who are in turn subject to control by the
Central Government (PSA 1973, S.33A). The Boards are neither
tribunals or quasi-judicial commissions nor agencies for
enforcement or administration of anti-discrimination Laws
because there are no such Laws in the country. The Boards are
intended primarily to enhance efficiency of the public service and
any protection against discrimination or abuse of authority that
may acrrue to individuals is incidental. Yet the Boards together
with the offices of the Labour Department constitute the only
(44) available control on selection for employment. Because it is
a State-provided protection it applies only to categories of
employees the State is ready to protect and, to the extent
allowable by the exigencies of political control. This
centralization of recruitment may not by itself necessarily
operate to further the cause of fair competition emphasised by
the Law (PSA 1973, S.12). In the absence of administrative and
financial guarantees to support their autonomy, and a legal source
to nourish normative development of their decision-making and
thereby institutionalize that autonomy, recruitment centres may
easily be used to further not the interest of the Civil Service but

that of the political regime in control of the State (45).

There are still several points that have to be mentioned to
enable us to assess the degree of protection which recruitment
Boards afford to prospective employees. There is first of all the

fact that; because the posts Recruitment Boards are empowered
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to select for constitute only 20% of the Civil Service posts in the
Sudan (Al-Teraifi 1980), the applicants falling within statutory
jurisdiction of Recruitment Boards (4#6) are a minority among
applicants for public employment in general. Secondly, even
within this minority, the Boards are not empowered to deal with
applications for posts in government units, department or public
corporations that are exempted by the President of the Republic
or the Minister responsible for the Public Service (PSA 1973,
SS.33-3(b)). Until 28 July 1976 all public corporations and Banks
remained outside the jurisdiction of Recruitment Boards. The
same order which then brought these bodies within jurisdiction of
the Boards (47) empowers the Minister responsible for the Public
service to exclude any of these bodies from that jurisdiction. In
exercise of these powers the Minister has issued a list of
excepted bodies including State Commercial Banks, Universities
and High Education Institutions and public corporations or
establishment transacting in joint ventures with the private
sector. The Judiciary and the Attorney General's Champers
were later empowered by resolution of the Supreme Judicial
Council (No. 2, 28th June 1979) to establish their own '"Joint

Recruitment Board'.

Finally, there is evidence to suggest that the performance of
the Boards within the limited scope left for them is still retarded
by their powerlessness to enforce their decisions. Consequently,
there is no effective remedy for an applicant who, having been
selected by a Board is rejected by the employing department or

unit in contravention of S.14 of the PSRBR 1982 (48). Equally
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there is no effective measure which the Boards may take against
a department or unit which in disregard of the Board's autharity,
advertises vacancies and itself selects applicants. In both Cases
the Central Recruitment Board may under the CPSRBR 1982,
S.15 submit a report on the case to the Minister responsible for
the Public Service. But the Minister is neither required by Law
to take action towards enforcement of the Board's directive nor
possesses any special powers to order a unit or department

outside the Jurisdiction of his ministry to comply with the

Board's decision (49).

An example of a Case where an employee selected by the
Central Board is rejected by the employing department is the
PSCRB -v- the Ministry of Construction and Public Works.  The
Ministry concerned sent a list of engineers to the Board asking
for appointment of four of them for filling vacant posts at the
Ministry. The Board rejected the list - (on the ground that it is
for the Board to make lists of candidates and selectees) - and
selected and sent to the Ministry, for appointment, four engineers
from among those on its own waiting lists. The Ministry of
Construction appointed only one engineer and rejected the other
three. The Board wrote back to the Ministry contending that
the latter could, only accept or reject the list in "toto" and not
discriminate against any of those listed. = The Ministry ignored
the Board's letter. Five months later the issue was reported to
the Minister of Finance and National Economy under the PSCRBR
1982, S.15. The Ministry insisted on its position and the Minister

failed to enforce the Board's decision (51). The names of the
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rejected engineers were simply reinserted on the Board's lists of
waiting applicants. In this, and other similar Cases the injured
party has neither a right of action against the guilty employer
nor one for judicial enforcement of the Board's decision (52).
All that can be done is to wait for the Board to settle the

dispute with the unit or department concerned.

The above and other enforcement problems are perhaps best
illustrated by the Board's own report for the period 25 April 1978

- 24 April 1981. The report outlines a number of problems

which surround the Board's relations with other State units and
departments (Ibid pp.10-17).  These problems include inter alia

the following:

1 - Many units and departments adopt the practice of themselves
nominating candidates to fill vacant posts.  This, according to
the report tends to defeat the ideal of fair competition.
2 - Many State corporations establishments and banks within the
jurisdiction of the Board appoint graduates without reference to
the Board. Because these are often financially independent
corporate units the Board is unable to check the appointments
they make in oblivion to its supposed power (53).

3 - Many units do not appoint applicants selected by the Board.
The Board has also noticed that female graduates constitute a
majority among those rejected by these units. In all cases
female applicants have either been rejected ab initio on ground of
their sex or, when the Board has succeeded in securing their

appointment have been "constructively dismissed" (54) (e.g.



276

through immediate transfer to a remote area) on similar grounds.

Table (5) shows that the performance of Regional Selection
Boards is equally unimpressive.  Secondment which in the table
accounts for 50% of all recruitments covers employees whose
initial appointments in the Civil Service were either made
through the Central Recruitment Board or even before the
establishment of recruitment boards of any type (i.e. before
1974). In both cases secondment is not a method of recruitment
determined by the Regional Boards. It is therefore inadmissible
in evaluating the actual performance of Regional Boards.
Excluding secondment, personal selection is the method through
which the majority of the remaining respondents - (i.e. those who
answered the questionnaire) have been recruited.  This happens
at the expense of the method of advertisement and fair

competition which Recruitment Boards are supposed to

consolidate.
Table (5) - Methods of Recruitment Compared
Method Personal | Advertised| Others Do Not| Number of
Region Selection Job (Secondment) Know | Participants
% % % %
Kordofan 4.54 9.09 72.73 13.64 28
Darfur 44,82 6.90 37.93 10.35 23
Eastern 45.45 - 50.00 4.55 17
Northern| 53.19 6.38 40.43 - 28
Average 37.00 5.00 50.27 7.13 24

Source - Mohamed Osman el Ga'ali : Recruitment policies and
decentralization; reflections on empirical findings. Dept. of
Business Administration, University of Khartoum, Sudan -

unpublished research 1980.
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The obvious weakness of the recruitment institutions described
under this part is that their performance is totally dependent on
administrative discretion. This in its turn is due to the lack of
substantive anti-discrimination Law. However read together S.15
of the PSR 1975 and S.12 of the PSA 1973 make competition and
selection on fair grounds theoretically a right for all Sudanese
and a requirement that all public bodies must observe. But
neither the PSR 1975 nor the PSA 1973 specifically provide a
right of action for individuals aggrieved as a result of
non-observance of this requirement. Were it not for the
additional procedural barriers mentioned under f.52 such
individuals would have a right of action, against the government
body concerned, under the Sudanese Administrative Law - (CPA
1974, SS.309, 312). As explained later these procedural barriers
distinguish the application of the Laws on selection for
employment in the public sector from that of their counterpart in

the private sector (55).

Employment Exchanges

The Manpower Act 1974 (MA 1974) repealed the Employment
Exchange Ordinance 1955 (EEO 1955) and bestowed upon the
Employment Exchanges new powers that, whilst preserving their
previous function as manpower statistics centres under the EEO
1955, made them State agencies responsible for enforcement of
employment policies. However like that exerted by Recruitment
Boards the Control which the MA 1974 and the Employment

Exchanges provide over selection for employment is mainly
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procedural.

The Jurisdiction of the Employment Exchanges covers a wider
range of employees including those in Scales (SP and T) and (C)
and those in Sub-Scale posts. Scale (SP and T) covers the
sub-professional and technical classes while Scale "C" covers the
clerical class. Classes of the two scales together constitute 60%
of those employed in the Civil Service as a whole (Al-Teraifi
1980). Sub-Scale posts are occupied by manual workers who

although State employees, were not traditionally treated as part

of the Civil Service (56).

Every unemployed person willing and able to work and every
worker wishing to change employment may apply for registration,
for such purposes, with the employment exchange concerned (MA
1974, S.9). The Act prohibits the employment of any person,
falling within jurisdiction of the Employment Exchanges, who is
not a holder of a Certificate of Registration under S.9 (MA 1974,
S.11). Likewise advertisement, through any means of
communication, of vacancies or new posts is prohibited unless the
written permission of the competent Employment Exchange has
been obtained in advance (MA 1974, S.13(1)a). Most importantly
the Act, prohibits direct appointment, and requires employers to
apply to the competent Employment Exchange for nomination of
a person or persons with the required qualifications. The
applicant or applicants appointed by employers must always be
from among those nominated by the competent Employment

Exchange (MA 1974, SS. 13(1)b).
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The Commissioner of the Labour Department may authorize
any officials in the Department to carry out inspection inside any
plant's premises in order to make sure that the provisions of the
Act are complied with (MA 1974, S.25(1)). These officials shall
have the power to inspect, examine and investigate documents,
records and files and to summon employers to give evidence or
explain matters relating to application of the Law. Section 26
of the Act makes it a criminal offence punishable with fine and
imprisonment for any person to act in contravention of the Act
or any regulations or orders made under it. Likewise although
the Act provides no right of action for a person whose application
for a job is rejected in contravention of its provisions, such
person may, in theory, have a right of action under

Administrative Law (CPA 1974, SS.309-312).

These three possible methods of enforcement - (i.e.
administrative inspection, criminal prosecution and judicial review
of administrative decision) - may suggest that the MA 1974 is

fully implementable. However this is not necessarily true.

The provisions of the MPA 1974 apply to the classes of public
employees enumerated earlier and to all private sector
employees. However when we investigate the methods of
enforcement of the Act available to the Labour Department and
to the individual employee - (i.e. in case an applicant or
applicants nominated by the Employment Exchange are rejected
by the employer in contravention of SS. 13(1)b) - in relation to

each sector we find that both the Labour Department and the
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individual applicant are, in case of public emp"loyees, trapped in a
net of bureaucratic control that may not allow them to seek
judicial enforcement of decisions, or, judicial redress. A
government department or unit which acts in contravention of the
Act may not be taken to court by the Labour Department,
because the cause of action, although a contravention of a Law in
force, is, also, a dispute between two government departments
which it is for the Attorney General to resolve under the
Attorney General Acts 1981, 1983, SS.8. Chances of success of
the aggrieved applicant are also minimal. The aggrieved
candidate cannot by himself prosecute a government unit under
the MA 1974 S.26 because a magistrate or criminal court will not
in such a case '"take cognizance" except with the antecedent

sanction of or upon complaint by the Labour Department (CCP

1974, S.130(1)a).

If the aggrieved candidate decides to initiate a civil suit
against unlawful exercise of power by the public employer the
civil courts may not assume jurisdiction because the cause of
action is related to application of the public service Laws and
Regulations, and, therefore, within exclusive jurisdiction of the
Public Service Appeals Board (PSAB) (57). If the aggrieved
candidate make his petition before the PSAB, the latter may
decline to assume jurisdiction because a candidate (i.e. a
prospective employee) is not an employee within the PSA 1973,
S.30(1) and the PSR 1975, S.25 (58). Furthermore, there is
evidence to suggest that the powers of inspection given to the

Labour Department under the MA 1974 are seldom exercised



2'B.3

28]

vis-a-vis public employers. None of the Department of Labour
1978-1982 Annual Reports contains a single inspection in_ the
public sector. Although this is partly due to the common
problem of staff shortage (59), it is also explicable by
assumptions about fairness of public employment practices (60).
Finally, as will be shown later (61) the PSAB and the Attorney
General's Chambers although playing the above-mentioned roles in
administration of public employment Law do not themselves have
an independent judicial Status and a power to enforce their

decisions.

The Political Establishment

Appointment to "high level Leadership" and some "superscale
posts" is made by political authority. To determine the identity
of holders of such authority that participate in appointment and
the number of employees affected I need to define the phrases in
parenthesis.  Superscale posts include the seven "Groups" posts
above Scale (A and P) of the Civil Service in Sudan. "Groups"
posts constituted less than 2% of the Civil Service Posts in 1973
(Al Teraifi 1980) and the percentage has not considerably
increased since then - (estimated at 3% for 1984) (62). High
level leadership posts include posts of under-secretaries or deputy
under-secretaries of Ministries and others having equivalent
gtatus, chairmen of board of directors of public corporations and
organizations, executive directors of public Corporations,
directors of department under direct supervision of Ministers,

provincial Commissioners and any other posts declared, as high
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level leadership posts, by the President of the Republic (PSA
1973, S.2).

"Groups" posts from the first to the fifth are usually filled by
scale-to-"Groups" or Group-to-Group promotions. Appointment
in Groups posts from the highest seventh to the fifth (inclusive)
are made by the Minister responsible for the Civil Service on
recommendation of the Minister demanding the appointment PSR
1975, S.27(2).  Appointment in high level leadership posts may
only be made by order of the highest political authority be it a
President of the Republic (PSR 1975, S. 27) or a Council of
Ministers - (Officials Affairs' Regulation 1969, S.29).
Appointment in high level leadership posts is excepted from all
Statutory regulation of selection for employment and subject only
to political discretion. Likewise appointment in "7-5 Group

posts" is exceptable from such regulation PSR 1975, SS.18(1).

Employers

Even if the Army the Police and other regular forces (63) are
excluded there are still public sector units in which selection for
appointment is left entirely to discretion of the management or
heads of units. These include all public service units that are
excepted, from jurisdiction of Recruitment Boards and
Employment Exchanges, by order of the Minister responsible for
the Public Service, under the PSA 1973, S.33(3)b and the MA
1974, S.13(2) respectively.  Bearing in mind the absence of any
substantive Law controlling selection for employment, the

position of prospective employees in these units is, In theory
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weaker, because there is no Law whose alleged breach may
support even an application for judicial review of the decisions of
this class of public employers. The functions which Recruitment
Boards, Employment Exchanges, and the Laws they administer,
fulfill, with regard to employees falling within their jurisdiction
may possibly reduce the situations in which discrimination would
otherwise unabatedly occur. In cases where such discrimination
nevertheless occurs the breach of the Law involved may in theory
howevef support an application by the person affected for judicial
review of an unlawful exercise of power by the public body
concerned. However because of the procedural and bureaucratic
restrictions (64#) that impede recourse to Judicial enforcement and
review the position of different classes of public employees,

although legally theoretically different, is practically the same.

The exception of public corporations and establishments
transacting in partnership with the private sector from the
jurisdiction of Recruitment Boards and Employment Exchanges
may in practice mean that a majority of public corporations and
establishments are in effect excluded. There are few public
corporations which are not transacting business in the manner
described and there is none which is not entitled by statute to do
exactly that - (the Public Corporations Act 1976, S.5).  Given
the absence of any form of control on selection for employment
on the one hand and the lucrative salaries and wages which public
corporations - (compared with other Government departments) -
pay on the other, it is not surprising that some of them had under

the previous regime in Sudan, turned into financial stronghold of
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the President's men, their relatives and supporters (65).

Summary

~—

A general observation about legislation on selection for
employment is that it has as its main objective the protection of
public service interest. Reflective of this objective is also that
legislation which sets detailed substantive and procedural rules is
made and administered by administrative authorities. Neither
the judiciary nor the trade unions participate in determination
and administration of rules in this area. All these factors
reflect on objectivity or impartiality of the law (66) and its

enforceability (67).

Security of Employment Rights and Tenure of Office

Individual employment legislation in the public sector owed its
initial existence not to a trade union movement that fought for
its realization but to voluntary resolution of the then Governor
General of the Sudan to introduce it as part of the overall effort
towards establishing a civil administration in the Country after
its reconquest in 1899. That introduction was important for
defining the rights and privileges (68) of members of the Civil
Service who continued, for a long time after 1899, to be mostly

British together with a few Egyptians.
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Even after the sanctioning of trade unions and Independence,
different political regimes viewed the setting of terms and
conditions of employment in the public sector as a State
prerogative, and, changes in the terms and conditions of public
employment always remained an initiative of the State. The
continuation of this course of development to date is made
possible by political dominance of the State and the absence of
any considerable Capitalist economic structure external to the
State own structure (which is simultaneously an economic and
bureaucratic structure c.f. Supra, Part 2, Chapter 2) which may
have supported a social movement to obstruct or change the

direction of that course of development.

The area of public employment under examination is one
where legislation is the main source of legal control of the
employment relationship. Because this legislation is wholly
administered by non-judicial bodies, Common Law principles
whether substantive or interpretational do not at all compete or
interfere with it for regulation of the public employment
relationship. This area is also, like all other areas of public
employment, one where legislative control either through its
comprehensiveness or express provision undermines any social or
collective control parallel to itself. There have always been
various pieces of legislation which in their entirety provided
detailed statements of terms and conditions of the area of public

employment under examination.
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Employment Rights

Until 1975 various terms and conditions of this area of
employment were provided for by three main statutory
instruments namely, the Officials Affairs Regulation 1938, the
Transfer and Transportation Allowances Regulation 1934 and the
Holidays and Leaves Regulation 1934.  Up to 1948 when trade
unions were, for the first time legalized these instruments
remained the exclusive source of legal control of the public
employment relationship.  But the sanctioning of trade unionism
did not end the hegemony of legislative provision.  Stipulations
were made under the trade unions and the trade disputes
ordinances, promulgated in March 1949, with the effect of

maintaining exclusiveness of legislation (69).

In 1973 a public service Act stipulating the general principles
of public employment was enacted (PSA 1973). The dominance
of legislation as a method of control is reiterated in several
provisions in the Act (70). In 1975 a public service regulation
(PSR 1975), elaborating the general principles stipulated under the
PSA 1973 and, consolidating, with certain amendments the terms
and conditions of public employment previously contained under
the Regulations of 1934 and 1938, came into effect.  The PSA

1973 and the PSR 1975 have been in effect since their

enactment.
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The PSR 1975 contains 166 sections:and 38 tables and
supplementaries. The Regulation stipulates, defines or specifies,
inter alia, the duties of employees (S.13), the date of
commencement of service (SS.24-27), wocking hours (SS.28-32),
the mode and rate of remuneration (SS.33-39), the bases and
procedures of promotion (SS.40-52), entitlement to and calcualtion
of holidays and leaves (SS.65-95) and allowances, overtimes,
bonuses and promotions (SS.96-166). Comprehensiveness,
provision of both conceptual definition and quantification of
rights and generality of application are characteristic features of
the PSR 1975. The various rights and obligations of the
employment relationship are drawn in such a detail and
particularity (71) as to cover every profession, craft or type of
industry in the public sector and in effect leave little or no scope
of manoeuvre for individual State units in their negotiation with

employees trade unions (72).

Section 4 of the PSR 1975 provides that it applies to all
"employees in Ministries, Government Departments and
Administrations subordinate to the Central or Local Government".
Exemption from the Regulation may only be made by order of the

President of the Republic (PSA 1973, S.4(e)).

Security of the Tenure of Office

Substantive and procedural provisions relating to protection of
employee's interest in the job and the security of after-service

benefits are to be found in the PSA 1973, the Employees
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Discipline Act 1976 (EDA 1976), the Public §ervice Pensions Act
1975 (PSPA 1975) and the Social Security Act 1974 (SSA 1974).
A general observation however is that, in contrast to the private
sector, individual employment Law in the public sector provides

relatively inadequate protection against, and largely no remedies

for, dismissal and loss of employment in general.

3.B.A  Grounds for Termination of Office

Under the PSA 1973 services of an employee may be

terminated for inter alia any of the following:

1 - Retirement or dismissal from Service in the public interest,

$S.22'g".

2 - Abolition of post, SS.22'f'.

3 - Dismissal by a Board of Discipline, SS.22'e'.

3.B.A.1 Retirement or Dismissal in the Public Interest

In addition to SS.22g of the PSA 1973, which applies to all
public employees, the PSPA 1975, SS.26(1)b provides that a
pensionable official may be retired at any time during his service
if the President of the Republic on recommendation of the
Minister responsible for the public service has decided to retire
him in the interest of the service. Both grounds of public

interest (PSA 1973, SS.22g) and interest of the Service (PSPA
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1975, SS.26(1)b) were introduced in Amendn;ents to the Acts in
1974 (1974 Act No. 40) and 1981 (PO No 36, 15.12.1981)
respectively (73). This does not of course mean that public
employees were immune, before these dates, from dismissal on
grounds cloaked in public interest or other legal phraseology.
Various political regimes exercised that power, as a matter of
right or might to dismiss undesirable persons, without feeling the
need to institutionalise it by statute. Trade Union officials and
political activists have always been the most vulnerable to
dismissal on these grounds. On the occasions of dismissals in the
period 1958-1984 referred to earlier (74) the direct cause of
dismissal was always participation in or launching of a strike

which the concerned regime perceived as political.

Since the Civil Courts are not allowed to review claims
relating to or arising from application of public service Laws -
(see infra Part 4:AB) - determination of whether or not a
retirement is in the public or service interest is left to discretion
of the President of the Republic, the Minister responsible for the
Civil Service and ministers and other officials to whom they may
delegate their powers - Bashir Hamad El Bashir -v- Dept. of
Customs and Excise (75). Experience has shown that retirement
in the interest of the political regime is construed by these
executives as retirement in the public or service interest even
though that was not always necessarily the case. More than 89%
of the 925 Public employees reported retired under these
provisions in the period between December 1980 - March 1984

were in fact picked upon because of their political beliefs or
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trade union activism (76).

In respect of employees in high level leadership posts the PSA
1973, S.24 also provides that they may be dismissed by the
President of the Republic, in accordance with the procedure he

deems appropriate, if in his opinion a public interest would be

achieved thereby.

An employee dismissed or retired on "public interest" or
"service interest" grounds may appeal against such measure but
only to the authority that recommended or approved his dismissal
or retirement (PSPA 1975, S.26(1)b).  The Public Service Appeals
Board (PSAB) which deals with public employees' complaints (77)

does not assume jurisdiction over claims brought by employees

dismissed under the PSA 1973, SS.22g, 24 or the PSPA 1975,

$S.26(1)b (78).

*3.B.A.2 Abolition of Post

Unless a pensionable official, an employee whose service is
terminated due to abolition of the post he is holding (PSA 1973,
SS.22f) is not entitled to any redundancy, after-service or
gratuity payments. If the redundant employee is a pensionable
official however he may be compensated by an addition, for the
purpose of calculating his pension to his effective service at the
rate of one year for each four years of the period between the
date of his retirement and the period of his attaining 60 years

and by payment of an amount equalling three times the pay he
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was drawing per month immediately before his retirement PSPA

1975, SS.26(1)a.

However because there is no concept of unlawful dismissal in
public sector employment Law this entitlement of pensionable
employees is wvulnerable. Whereas private employment law
imposes a general obligation on employers not to dismiss and lists
only exceptional cases where dismissal will subject to the
conditions provided be Lawful (79) public employment Law
provides no such obligation. Hence an employee whose post has
been abolished may not get this Statutory or any other
compensation if his employer, in order to evade the financial
burden, chooses to frame as ground for the dismissal a reason
other than this real cause - i.e. abolition of post. There is also
at least one case (80) where dismissal was labelled as "for
abolition of post" even though this was not the accurate

description of the situation.

In situations like these the PSAB can, upon receiving a
complaint, always give its view regarding the proper application
of the public employment legislation and consequently of the
legality or illegality of employer's action. The fact remains
however that it is not within the statutory powers of the PSAB to
order reinstatement or award any remedy. The fate of the
dismissed employee is ultimately determined by the willingness or
unwillingness of the unit or department concerned to abide by the

PSAB's decision (81).
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The position of a non-pensionable employee dismissed on
grounds of "abolition of post" is even worse. Such an employee
is not entitled to an after-service gratuity under the PSPA 1975,
S.31 because that Act applies only to Civil Servants holding posts
in the first, second or third divisions of the Sudan Civil Service.
For the reason shown earlier the employee will not be entitled to
a compensation for arbitrary dismissal. The decision of the
PSAB awarding the plaintiff in the Sudan Estate Bank's case (Cf.
supra £f.80) compensation for arbitrary dismissal was in this
respect not a policy-motivated extension of protection against
dismissal to public employees. The text of the judgment shows
that the PSAB is not even aware that the Individual Employment
Relations Act (IERA 1981, SS.39(6)) - which provides for such
compensation - applies only to private sector employees. Had it
been aware of this the PSAB could have at least demonstrated its
knowledge of the IERA 1981, SS.4(b) which asserts this limitation
- (i.e. limitation of the IERA 1981 to Private Sector employees) -
and explained its reasons for circumventing it.  The PSAB did
neither the first or the second nor even explain why it overlooked
also the PSA 1973, SS.2-3 and the EDA 1976, S.3 both of which
asserting application of their provisions 1o all public sector

employees.

If the employer is a subscriber to the Social Insurance Fund -
(as was the case in the Sudan Estates' Bank's Case) - entitlement
of the non-pensionable employee to any after-service benefit is
governed by the provisions of the SIA 1974&. However that Act

does not provide any compensation, gratuity or after-service
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benefits for loss of employment.

3.B.A.3 Disciplinary Dismissal

—

Disciplinary dismissal could be for any of the reasons
mentioned under the Employees Discipline Act 1976, S.6, which is
a verbatim re-enactment of S.6 of the Officials' Discipline
Ordinance 1927. The offences provided for in general terms
under the EDA 1976, S.6 are elaborated upon by the PSR 1975,
S.13 and may also be subject to further elaboration by the
internal disciplinary regulation of the department, unit or industry
concerned. In contrast to the position in the private sector,
public sector disciplinary dismissal is not restricted to only
specific violations (82). The choice of the penalty to be
inflicted is irrespective of the violation always left to the head
of department or the Disciplinary Boards (83).  The powers of
Disciplinary Boards may derive, from departmental regulations
elaborated upon the EDA 1976, departmental regulations made
principally by the department or unit concerned (84), or, directly
from the manner in which heads of departments and Disciplinary
Boards interpret the EDA 1976 and other public employment Acts

in specific situations.

The offences provided for by the EDA 1976, S.6 include inter
alia neglect or disobedience of orders, regulations and Laws,
refusal or failure to perform duties, abandonment of service, acts
or omissions incompatible with the proper performance of duties

and criminal misconduct. SS.31(1)-(10) of the PSR 1975 provide
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an elaborated statement of the duties of public employees and
authorize the heads of departments to take any action. for

ensuring compliance with the orders they make SS.13(6).

It is because of this duality of the jurisdiction of these
Disciplinary Boards and employers - (i.e. as both administrators
and makers of rules) - that no line of demarcation can easily be
drawn between substantive and procedural rules of disciplinary
dismissal. = Both are ascertainable only through investigation of
the performance and practices of these administrative bodies.
Hence the discussion in this part will be complete only after that
investigation has been effected. This is done in Part &4 of this

Chapter.

Summary

I have pointed out that public employment Law provides no
general protection against dismissal.  The grounds of dismissal I
examined together with other grounds mentioned under S5.22(a)-(j)
of the PSA 1973 that have not been examined clearly do not
support a conclusion that public employment Law is from
employees' perspective protectionist in orientation. The
subsections that have not been examined cover instances of
termination by reasons of "compulsory or voluntary retirement on
ground of age", "resignation", "medical unfitness" and "political
appointment in the manner specified under S.77 of the PSPA
1975. The discretion given to departments in interpreting and

applying the Law and the over-emphasis on interest of the public
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service testify to the regulatory nature of public employment
Law. Coupled with the exclusive jurisdiction which
administrative authorities assume over individual employment
disputes in the public sector this discretion reflects also on the
objectivity and effectiveness of the Law. These are issues

examined in detail in the next section.

For the reasons explained at the end of Chapter 1II, the
discussion in the following sections continues by focusing also on
development of legislation across time and explaining this
development in terms of political social and economic changes.
The same rule mentioned at the end of that Chapter as governing
the relation between chronological and topical analyses applies

also here.

Statutory Machinery for the Settlement of Employment Claims

Heads of Units and Ministers as Tribunals (85)

Public employment Laws specify the terms and conditions of
the individual employment relationship and set up the machinery
for resolving disputes arising from application, interpretation or
non-observance of these Laws. Employees and managements of
different State units are required to conduct themselves in
accordance with the Law. At plant or unit level the task of
ascertaining that employees are carrying out their obligations in
accordance with the Law is assigned to "Heads of Units" and

Ministers. Non-observance of employment Laws and Regulations
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or of management orders, directives and internal Regulations,
empowers the management to put on trial and punish the offender
in accordance with the provisions of the EDA 1976. The Head
of Unit may do this summarily under the EDA 1976 S.10(1) or, if
a penalty more severe than those imposable under S.10(1) is

sought, he may constitute a Disciplinary Board to try the accused

employee EDA 1976, S.11.

However, compared with the powers of summary dismissal
which Heads of departments and Governors of provinces possessed
under the ODO 1927, S.11(1), powers that are exercisable
summarily by Heads of Units under the EDA 1976 are minimal.
Heads of Units and Governors of provinces possessed, under the
ODO 1927, S.11(1), powers summarily to dismiss employees who
are not officials or reduce their pay. Under the EDA 1976
however dismissal may only be imposed by decision of a
Disciplinary Board. The position of non-official employees under
the ODO 1927 contrasts with that of officials under the same
Act. Dismissal of officials under the ODO 1927 even when
imposed by a Disciplinary Board is subject to approval by the
Central Board of Discipline and by the Governor General
respectively. This discrimination between employees who are
officials and others who are not was partly due to that officials
were overwhelmingly British whilst non-official employees were

Sudanese.



297

Nevertheless, "Heads of Units" in questioning accused
employees, in determining whether or not a specific conduct or
situation constitute a ground for disciplinary or other actions
under existing Laws and Regulations, and in imposing penalties,
are in effect, under present Laws exercising quasi-judicial powers
over what could be genuine employment disputes to which they
are themselves a party. Although these are powers which
employers inevitably hold in the area of discipline at work the
fact that disciplinary rules are formulated and administered,
without participation from the trade unions, and in such a manner
as to leave the legal categorization (i.e. its description as
offence, serious offence, misconduct . . .) of the act or omission
imputed to the employee and the choice of the sanction to be
imposed, largely to the discretion of employers, (86) neutralizes
the impartiality of the Sudanese procedure even further.
Moreover public employment Law and its administration do not
offer safeguards that employees unlawfully dismissed whether as
a result of improper interpretation or application of the Law or
exercise of the powers given to employers will be reinstated or

compensated (87).

A recent case (88) however has shown that penalties
summarily imposable by the "Head of a Unit" may extend beyond
those stipulated under the EDA 1976, S.10(1) to include e.g.
dismissal of an employee during the probationary period of his
service (89). The case also indicates that decisions summarily
taken are often construed as an expression of managerial

prerogative which the PSAB is sometimes reluctant to subject to
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any external rationality-criterion. In that case the Plaintiff who
had been appointed a teaching assistant at the Institute on 21
July 1978 was summarily dismissed by the dean, a year later on
2]l July 1979, on grounds of incompetence. The Plaintiff's
appeal to the PSAB was rejected because the latter saw no
reason for interfering with the dean's decision. The Plaintiff's
petition to the Court of Appeal for a judicial review of the
dean's and the PSAB's decisions was summarily dismissed because
the PSAB's decision is, in the Court of Appeal's view, final.
Before the Supreme Court the Plaintiff's Counsel demanded the
reversal of both the Court of Appeal's and the PSAB's decisions
on the grounds that: (1) the PSAB did not provide any reasoning
for its decision of upholding the dean's action; and (2) his client
was dismissed summarily by the dean whilst the Law demands the
constitution of a Disciplinary Board and non-summary procedures
for imposition of such penalty; and (3) non-observance of these
procedures had deprived the Plaintiff of the rights to know the
charge against him, to be heard and to be given a chance to
defend himself. @ The Supreme Court rejected the appeal on the
grounds that the case lay within jurisdiction of the PSAB and the

latter's decision was therefore final (90).

Disciplinary Boards as Second Grade Tribunals

Disciplinary Boards are adhoc tribunals constituted by the
orders of Heads of Units or Ministers, in accordance with a
statutory procedure, to deal with all disciplinary offences and

impose any of the penalties provided for by the EDA 1976 (91) or
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the Regulations and directives made thereunder. As did the
ODO 1927 before it, the EDA 1976 provides for a formal
procedure that Disciplinary Boards have to follow whilst
performing their functions. The statutory procedure requires
that the accused employee be notified in writing with the date of
assembly of the Board and given a reasonably sufficient notice of
the matter with which he is being charged at least 48 hours prior

to the date of such assembly - (EDA, SS.22(3)-(5), ODO 1927,
S.27). The Law also provides for the right of the accused
employee to be heard, cross-examine all witnesses in support of
the charge and be accompanied by an advocate or friend to help
him defend himself (EDA 1976, SS.23, 30, ODO 1927, S.28). The
Boards are requested to adhere to the charges framed or if they
have to alter them, to adjourn the trial if proceeding with trial
on the new charges might prejudice the accused. The Boards
may take evidence on oath - (EDA 1976i, S.23(3), ODO 1927,
S.28(3)) and must keep a record of all proceedings and findings -

(EDA 1976, S.24, ODO 1927, S.29).

Disciplinary Boards have jurisdiction over all employees, within
a ministry, or, if constituted by a Commissioner of a province,
within the administrative boundaries of that province, who hold
posts in Scale I, II, III or in the sub-scales of the Public Service
in the Sudan. Employees in super-scale posts from Group I to
VII have always remained outside jurisdiction of the Disciplinary
Boards constitutable by Heads of Units or departments.  Under
the ODO 1927, S.19 an employee holding a super-scale post may

only be tried before the Central Board of Discipline.
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Under the EDA 1976, S.14 such an employee may now be tried by
a High Disciplinary Board. High Disciplinary Boards -are
constitutable by, either the order of the Minister responsible for
the public service at the request of the Minister within whose
ministry the accused employee falls, or, if the accused employee

is not holder of a post in groups VII, VI or V; by the order of the

latter Minister.

Appeals

An employee may appeal to the Central Board of Discipline -
(Now the Public Service Appeals Board under the EDA 1976, S.15)
against any decision passed upon him by a Disciplinary Board.
For the purposes of this right of Appeal the ODO 1927 did not
distinguish between different officials on the basis of their class
or grade. But the ODO 1927, S.25 made all decisions of the
Central Board itself subject to confirmation by the Governor
General. Under this section the Governor General could inter
alia confirm the finding and sentence or annul the proceeding

with or without ordering a fresh trial.

The EDA 1976 restricts the right of appeal by employees in
high level leadership posts. Section 19 of the Act provides that
an employee in a high level leadership post aggrieved by any
measure taken against him may submit a petition to his minister
who shall in turn submit the same to the President of the
Republic. It is only upon the direction of the President of the

Republic that the petition of such employee may be submitted to
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the PSAB for advice (92). Likewise no decision of a High
Disciplinary Board in respect of any employee holding a high level
leadership post is enforceable unless confirmed by the President
of the Republic. Decisions of the PSAB in respect of all other

public sector's employees are, under the EDA 1976, SS.15 deemed

final.

Judicial Review of Disciplinary Boards' and Heads' of

Departments Decisions

The existence under both the ODO 1927 and EDA 1976 of
central bodies to which disciplinary measures and decisions taken
by Heads of Departments or Disciplinary Boards are appealable,
together with other legal procedures - (discussed below) - that
are applicable in litigation involving the Government, have
confined settlement of individual employment claims within the
boundaries of the Statutory machinery, to the exclusion of other
jurisdictions. A Civil Court may not assume jurisdiction if an
employee aggrieved by decision of a Head of Department or a
Disciplinary Board directly applies to it for a remedy. Since the
action is in such circumstances one against the Government or a
public servant the Court will not assume jurisdiction unless it is
satisfied that a period of at least two months has elapsed since
notice of the intended claim or of the intended institution of
proceedings has been served on the Attorney General - (Civil

Justice Ordinance 1929, S.109, CPA 1974, S.33(3)) (93).
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The Court may summarily dismiss an application by an
aggrieved employee, even after the satisfaction of the condition
of notice, because in taking his claim to the Civil Court the
Plaintiff has done so before exhausting the means of
administrative redress available for him (94) (i.e. has not
exercised his right of appeal to the Public Service Appeals
Board). One case where this rule was applied is Mekki Ali
el-Azharry -v- Ministry of Health (1976) (95). In this €ase the
Plaintiff a surgeon refused to abide by an order of the Ministry
transferring him from his present place of work at Khartoum
Hospital to Wau Hospital in Southern Sudan. The Ministry
reacted by withholding his salary. Against the Ministry's
decision the Plaintiff appealed to the Province Court. The
Province Court accepted the application and ordered the release
of the Plaintiff's salary. On behalf of the Ministry of Health
the Attorney General appealed against the Province Court's
decision. The Court of Appeal allowed the appeal on the
grounds that, assumption of jurisdiction by the Province Court
was in contravention of the PSA 1973, S.30, which gives
jurisdiction over disputes arising out of the application of the
public service Laws to the PSAB, and the CPA 1974, S.312(b)
which makes the allowance of applications for judicial review of
administrative action conditional upon prior exhaustion by the
applicant of the channels of redress available to him - (Cf Supra

£.68). The decision of the Court of Appeal was unanimously

upheld by the Supreme Court.

i
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Five years later both the Supreme Court and the Court of
Appeal found a chance to reaffirm the position they have adopted
in the Ministry of Health's case. The c¢ase was this time
Mudawi Mohamed Ismail -v- Ministry of Education 1982 (96). In
his thirtieth year of service as a teacher the Plaintiff was
dismissed, for absenteeism, by decision of a Disciplinary Board
convened in his absence. His claim for recovery of a three year
salary and a compensation was allowed by the Province Court.
Both the Court of Appeal and the Supreme Court saw that
neither they nor the Province Judge had jurisdiction and
accordingly directed the Plaintiff to first seek the administrative

remedies available for him.

As shown later (4.C.6 - 4.C.6.d) the reluctance of the Courts
to interfere with public employment claims applies, whether or
not the Plaintiff has exhausted all the channels of administrative

redress available to him.

Summary

Disciplinary Boards, Heads of Units and Ministers constitute
the lower strata of a quasi-judicial statutory machinery provided
for adjudicating on disciplinary matters at departmental,
ministerial and appellate levels. This quasi-judicial machinery,
whilst assuming exclusive control over disputes relating to
application of or arising under the EDA 1976, is virtually
integrated into the administrative hierarchy of the State.  The

extent to which the statutory machinery is integrated into the
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State administrative hierarchy may be shown by examining the
mode of constitution of the appellate authority of this machinery
(i.e. the PSAB), the extent of both its jurisdiction and powers and
its relation vis-a-vis other administrative authorities. These are

aspects examined in the next section.

Independence of the Statutory machinery from both judicial
and collective labour control is detectable at various levels, some
of which (e.g. finality of the PSAB's decisions) are discussed also
in the next section. I examine here the effect which the
operation of the machinery of administration and determination
of employment rights and obligations at this level - (i.e. that of
Heads of Departments and Disciplinary Boards) - has on the
handling of disciplinary matters at work. I do not believe that
disciplinary matters in public or private employment in the Sudan
do necessarily conform with pre-determined views - (possibly
based on experiences of other countries) - about these matters.
However for this and also for the difference between public and
private employment Law to be grasped this section needs to be

recalled whilst reading Part 3.B.3 of Chapter 5.

The comprehensive statutory machinery and statutory control
provided at the different stages of a hierarchical system of
litigation, and the constitution and composition of the different
tribunals of this machinery, by order of and from among State
representatives, have worked to exclude trade unions and the
Civil Courts from participating in the control of discipline at

work. Trade unions and government departments may not



305
negotiate on the substantive or procedural as;ects of discipline at
work because it is the Laws and Regulations of the Public Service
which should (PSA 1973, S.21) govern this issue (97).  There is
evidence to suggest that it is the Statutory procedure which does
in practice regulate matters of discipline at work in the public
sector. Of all public sector disputes that resolved into
agreements or arbitration awards in the period between
1973-1981, none had questioned the exclusiveness of legislation
and the machinery provided by it in matters relating to discipline
at work (98). Likewise Labour disputes that resolved into
agreements between Governments and the SWTWF (99) before
1973 did not include issues on discipline at work. The
Agreements of March 1950 (100) and January 29, 1968 (101)
although extensive on matters of wages, trade union immunities
and job evaluation contained nothing on substantive or procedural

aspects of discipline at work.

The absence of detailed agreements on matters of discipline
may in certain countries not necessarily indicate that discipline is
not a focus of industrial conflict - (e.g. because neither side is
willing to incorporate its rights and obligations regarding
discipline in terms of substantive agreements). However
irrespective of whether it involves the proper application of
public service Laws and regulations or their misapplication
discipline cannot be a focus of industrial conflict In the Sudan

also because of the reasons discussed in Chapter 3 (102).
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The Public Service Appeals Board (PSAB)

So far the discussion has centred around tribunals with the
limited jurisdiction of handling disputes under disciplinary Laws at
departmental and ministerial levels. Employment disputes
arising under other public individual employment Laws and
appeals against disciplinary decisions taken at departmental and
ministerial levels now lie to the PSAB. Before examining the
present position of the PSAB a brief review of its history, and,
incidentally, the history of administration of individual
employment Law in the Public Sector in general is, for the
reasons mentioned at the end of Chapter 2 and reiterated at the

end of Part 3 of this Chapter, relevant.

A Historical Background

As early as 1927 provision was made for the constitution of a
Central Board of Discipline (CBD) consisting of the Civil
Secretary, the Financial Secretary and the Legal Secretary or
their representatives appointed by them; together with such other
member or members as the Governor General shall appoint -
(ODO 1927, S.17). The CBD possessed original and appellate
jurisdiction over claims arising under the ODO 1927. The CBD
did not possess jurisdiction to deal with employment claims
arising under other public service Laws. One of the few public
employment Laws that existed prior to 1927 provided for its own
administration. The Sudan Government Pensions Ordinance 1919

provided that a Council of the Civil Secretary, the Legal
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Secretary and the Financial Secretary shoulg have the final say
on all matters covered by the Ordinance and in case they did not
agree the matter should be referred to the Governor General
(SGPO 1919, S.4). Neither the Officials Salaries Ordinance 1905
nor the Regulations which came into effect in 1934 and 1938
(103) provided for a machinery for settlement of employment
claims arising under their provisions. However under the general
provisions of the A-ET 1899 Article 4 the appointment and
promotion of officials and presumably the settlement of their
claims under the terms and conditions of their service was vested

in the Governor General or any person or persons to whom he

could delegate his powers. In practice however it was the Civil

Secretary who assumed responsibility for the Civil Service and

who was In turn most involved in its affairs.

Establishment of a public service commission to be endowed
with inter alia the administration of public employment Laws was
statutorily provided for in 1953. The inclusion of such provision
in the Statutes mentioned below was a result of many factors.
These factors were the vast expansion and "Sudanization" of the
Civil Service that had begun from as early as 1936 (104), the
need for a body to replace the colonial bodies described below
and the efforts of the Sudanese officials - (which did not however
exceed submission of memorandums) (105). The government and
political parties chose an administrative body to handle
employment grievances because this was compatible with the

form and practices of inherited institutions of a once "autocratic

government" (106).
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The Self-Government Statute (1953)! and the Interim
Constitutions of (1953), (1956) and (1964) all provided for
establishment of the Commission. A public service commission
was urgently needed to fill the vacancy created by the cessation,
on the eve of Independence, of the trisecretarial Central Board of
Discipline to exercise its appellate jurisdiction under the ODO
1927. That cessation was consequential upon the abolition of the
Governor General's office and trisecretarial Council and the
assembling of a new political formula that was to govern the
post-independence Sudan. Another function which the
Commission was intended to perform was that of providing, a
preliminary jurisdiction over, and resolution of disputes arising
under or relating to application of other individual employment
Laws in the Public Sector. This task was before Independence
part of the executive responsibilities of the Civil Secretariat

(107).

The Commission envisaged by the various Statutes aforementioned
was to consist of a president and members to be appointed by
order of the President of the Republic (108). The functions of
the Commission included, inter alia, the exercise of the
jurisdiction previously assumed by the Central Board of Discipline
under the ODO 1927, and the review of complaints submitted to
the Commission by public sector employees. In reviewing
complaints the Commission was to possess powers of ordering the
production of documents and information necessary for enabling it
to reach a decision and it was to be the duty of government

departments and units to abide by such orders. However the
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Commission was not to possess powers of m;king decisions for or
against the complainants. The Commission could only make a
recommendation, of the course of action to be taken in the
particular circumstance, to the minister concerned, or, if the
Complaint was one against a minister to the Council of Ministers.
If in any case the Council of Ministers had resolved not to accept
a recommendation of the Commission the former was to
immediately file its resolution and the reasons thereof with the
President of the Republic whose decision was final (CS 1958,
Article 75). The Commission was to submit an annual report on
its performance to the President of the Republic which was in

turn required to submit a copy of the same before Parliament (CS

1958, A.77).

Despite urgent need for its services and the recognition of
that need by the various statutes cited the Public Service
Commission was never constituted (109).  The Military Regime
of General Abboud which took over at the end of 1958 discarded
all interim and recommended Constitutions that contained the
provisions on the proposed Commission, and from its part
provided no alternative solution. Likewise none of the Party -
Governments that reigned between 1964-1969 following the
overthrowal of the Military regime stayed long enough, or felt
secure, enough (110) to review and determine the fate of the

statutory provisions relating to constitution of the Commission.
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From the moment of declaration of Indepéndence in 1956 and
up to 1969 public employment disciplinary claims, in effect,
remained without a formal specialized appellate authority to
handle them. Likewise no statutory machinery was provided for
the settlement of employment grievances under other Public
Service Laws. However bearing in mind the restrictive
amendments which the 1956-1969 Military and Parliamentary
Governments introduced - (C.f Supra Part 1.C.2, Chapter 3) - to
collective labour relations law and the political character which
Industrial conflict assumed over the same period (Hussein 1983,
63-107) the positions of the public service and that of the
individual employee had, judging by their colonial standards,
deteriorated.  This was so because these legal restrictions and
political confrontation retarded all governmental or voluntary
reforms (i.e. the latter being improvement that may accrue
across time as result of bilateral or tripartite collective
negotiations) at a time when the need for reform had been
accentuated by changing economic conditions and expansion of

the Civil Service (111).

Individual employment claims that arose under public
employment Laws and regulations were dealt with by individual
ministers or their representatives. Individual ministers were
empowered to exercise, the confirmatory powers previously held
by the Central Board of Discipline (112) (ODO 1927, S.16) in
dealing with matters falling under this Ordinance, and, powers
previously exercisable by the Civil, Financial or Legal Secretaries

in matters falling under other public employment Laws. In both
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cases the Council of Ministers (113) possesséd the confirmatory
and over-riding powers previously held by the Governor General.
It was also the case that as the legal representative of the State
the Attorney General's Chambers often had a say over matters
relating to application of public employment Laws by government
units. The Chambers played this role, upon, petition by the
aggrieved employee, or, notification by the aggrieved employee of
his intention to institute proceedings against a government unit or
servant or upon prior application for consultation by a ministry or

department intending to take a course of action under existing

Laws (114).

In November 1970 a Labour Code (CLC 1970) amending and
consolidating, all individual employment Laws in the private
sector, and, all collective labour relations laws (115) came into
effect. Despite the efforts which public sector trade unions had
thrown behind the enactment of the CLC 1970 none of the
comprehensive chapters of the CLC 1970 relating to determination
and administration of the terms and conditions of the individual
employment relationship (CLC 1970, SS.55-94) was deemed
applicable to public sector employees (116). In effect,
administration of individual employment legislation in the public

sector remained, until 1973, as it had been during the 1960's.

The preceding description of historical development suggests
that an administrative body was always considered as the 1deal
body for adjudicating on individual employment disputes in the

public sector. This however is understandable in view of my
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earlier argument that there are features of employment relations
Law in Sudan that, owe their existence not to the type of
political regime in power but to the class structure and form of

the State, and, therefore, have survived all political changes -

(supra Part 3 in Chapter 2).

The establishment of the PSAB in 1973 with its present
powers and jurisdiction is explicable partly by the durable factors
aforementioned and partly by accompanying circumstances
mentioned in Part 2.A of}this Chapter. The accompanying
circumstances explain why reform of the Civil Service and
establishment of an authority to deal with public employment
grievances were needed.  The durable factors account for why
the specific administrative form was chosen. The PSAB

officially existed upon promulgation of the PSA 1973 (PSA 1973,

SS.28(3)b).

*4.C.2 Constitution and Jurisdiction of the PSAB

The PSAB consists of a president and members appointed and

having their emoluments specified by the President of the
Republic.  To cope with a huge volume of litigation the PSAB
sits In péﬁcuits each consisting of three members selected by the
president of the PSAB from among its appointed members.  The
PSAB is a central unit, situate in Khartoum, with no circuits,
branches or counterparts in the six regions of the country. Until

1981 the PSAB was one of the institutions of the Public Service

Commission which was In turn a subordinate of the Ministry of
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Public Service and Administrative Refor:rél. Following the
abolition of that Ministry and the subordination of some of its
institutions to the Ministry of Finance and National Economy in
1981 the PSAB is now a division of a Public Service Commission
which is autonomous from ministerial control and directly
accountable to the President of the Republic (117). The
president of the Public Service Commission is ex-officio the

president of the PSAB.

The PSAB has jurisdiction in respect of appeals submitted by
all employees, except those holding high level leadership posts,
against any decision relating to appointment promotion or the
application of public service Laws and regulations PSA 1973,
S.30(1). The PSAB may also advise on complaints by holders of
high level leadership posts referred to it by the President of the

Republic PSA 1973, S.30(2).

The PSAB may, for the proper execution of its functions,
summon any person or persons in order to give evidence before it,
take evidence on oath, and, order the production of documents,
information, records and files connected with the appeal or
complaint (118). A person who unreasonably refuses to abide by
a PSAB order to appear in person, or to produce documents,
information, records or files, commits an offence punishable with

imprisonment and fine PSCR 1982, S.34, PSABR 1973, S.22.
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4.C.3 Powers of the PSAB

Existing statutes do not expressly or implicitly provide for
remedies which the PSAB may give to an employee aggrieved by a
non-observance or misapplication of the Law. This however has
not in practice prevented the PSAB from ordering various forms
of redress depending on the merits of each particular case.
Although the nature of the decisions which the PSAB may make is
not made clear)these decisions are by the letter of the Law final
and obligatory PSA 1973, S.30(2). Likewise the PSCR 1982,
S.34(1) makes it a criminal offence punishable with imprisonment,
fine or both for any person to refuse to carry out a PSAB's

decision.

The effect which these punitive provisions have on
enforceability of the PSAB's decisions should not be exaggerated
and judged in the awareness that their culprits are often
government ministers or senior officials whose ranks are equal to
or higher than those of the president and members of the PSAB
and who are always in a position to defend their stance as In the
interest of the service - (an allegation which, bearing in mind
their intimate knowledge of the ministry or department they are

presiding over, it is not always easy to contest).

The PSAB, aware of the difficulties associated with Legal
enforcement does not in practice prosecute obstinate government
units or departments. Instead it writes to the Presidency of the

Republic concerning the facts and its findings in each particular
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case and it is entirely for the former to determine what should be
done. In some cases plaintiffs who complained against the
refusal of government units to abide by the decision of the PSAB
were directed either by the latter or by the Presidency of the

Republic to complain to the Attorney General (119).

I have already mentioned that dismissals on alleged public
interest or service interest grounds are not reviewable by the
PSAB (120). The allegation of public or service interest may
further be made by a minister or any person to whom he may
delegate his authority, subsequent to and as excuse for rejecting a
PSAB's decision, even though the original grounds of the dismissal,
adjudicated upon by the PSAB contained no reference to public or
service interest. In Beshir Hamad El Beshir -v- the Department
of Customs and Excise (121) for instance, the Plaintiff, a customs
officer was tried and dismissed by a Departmental Disciplinary
Board on charges of smuggling and disobedience. @ On appeal to
the PSAB the latter found that the evidence adduced was
insufficient and the trial proceedings were erroneous. The PSAB
accordingly annulled the trial proceedings and directed the retrial
of the Plaintiff by a new Disciplinary Board in case the Customs
Department still wanted to discipline him. Upon presentation, by
the Plaintiff, of the PSAB's decision to the defendant Department
the latter gave him a letter signed by the head of the Customs
Department conferring to the Plaintiff the decision of the
Minister of Finance and National Economy to retire him in the
interest of the service under the (PSPA 1975, S.26b). The

Plaintiff's subsequent complaint to the PSAB was in vain as the
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latter does not assume jurisdiction over claims arising under the

section referred to.

The PSAB as a Stratum in the Bureaucratic Hierarchy and the

Implications of this Position for Enforceability of its Decisions

The mode of composition of the Public Service Commission,
the source of emolument of its president and members and their
tenure of office (122) make the Commission - (of which the PSAB
is only a Subsidiary) a government ministry that is directly
subordinate to the President of the Republic (123). This
subordination is demonstrated by the PSAB's inability to enforce
its decisions (124). It also reflects on the impartiality of the
PSAB's legal opinion (125).  Although there are cases in which
the PSAB's decisions were not necessarily partial this type of
empirical evidence does not, in absence of institutionalized
safeguards of autonomy, support a conclusion that the PSAB is
autonomous. The autonomy of any institution should from the

legal point of view always be tested at both the institutional and

the practical empirical levels.

In addition to its subordination to the political hierarchy the
PSAB does not possess any legal immunity or privileges that
distinguish its status from that of other ministries and government
units. Furthermore, members of the PSAB possess no exceptional
legal qualifications that distinguish their expertise from that of
other ordinary senior civil servants. This means that their

decisions have little impression upon, and are open 1o challenge by
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other State units. Moreover every government unit and
department has as its own employee a qualified legal adviser that
advises the unit or department on legal issues arising in the
course of performance of its functions; including issues relating to
discipline and employment claims in general. These legal
advisers are generally better qualified (126) than the president and
members of the PSAB and have stronger influence on the opinion
of their employers. As experience has shown these legal advisers
although government employees do not necessarily always adhere
to "the official legal policy" (126) of the State as represented

always by the stance of the Attorney General's Champers.

Although "the official legal policy" has always maintained the
finality and obligatory nature of the PSAB's decisions some
government units have, under the guidance of their own legal
advisers, and, in pursuance of their own particularistic interests,
gone to extreme length in contesting this finality. It is of course
always the official legal policy - (i.e. a politicised legality that is
not always coincidental with legal or objective legality) which

ultimately prevails.

The points mentioned above are illustrated by the facts in
Anwar Ali Hussni -v- Ennielane Bank. In his application to the
PSAB the plaintiff in this case complained that he was unlawfully
overlooked by two consecutive promotion decisions in two
consecutive years. The PSAB ordered the defendant Bank to
produce the secret personnel records of the plaintiff and those of

his promoted colleagues for inspection.  Upon examination of the
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secret reports written about the plaintif{ in comparison with those
of other employees and the commutation of these reports into an
evaluative numerical record for the purpose of determining
eligibility for promotion, the PSAB found for the plaintiff and
accordingly directed the Bank to rectify his position.  The Bank
refused to abide by the PSAB's decision for two reasons. The
first reason was that the Bank did not accept the PSAB's view
that service In the Bank 1s public service, and consequently was
not convinced that the PSAB had jurisdiction. The second reason
was that the PSAB reached its decision through varification of the
evaluative numerical record submitted to it by the Bank whilst,
from the Bank's view, unaware of the details on which numerical
evaluation is based. A letter by the Attorney General (128) to
the Minister of Finance and national economy, explaining that the
decision of the PSAB was in accordance with the "official legal
policy" and requesting him to direct the Bank accordingly, and a
directive made by the Minister to that effect, failed to move the
Bank away from the position it had adopted. Moreover, the Bank
applied to the Court of Appeal for a judicial review of the PSAB's
decision on the grounds mentioned above.  The Court of Appeal
quashed the PSAB's decision for lack of jurisdiction.  The Court
of Appeal decision was in turn overruled on appeal to the Supreme

Court (129).

The PSAB's original decision in Ennielane Bank's case was
passed on 31 October 1977.  The refusal of the Bank to abide by
the decision and the course of appeal which the case subsequently

took meant that the plaintiff had to wait until after the Supreme
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Court had passed its decision on 26 March 19310. However had it
not been for the personal intervention by the President of the
Republic - (C.f Supra text above f.36) the plaintiff's period of
waiting might have lasted well beyond this date or endlessly. A
decision by the Supreme Court upholding a decision of the PSAB
in circumstances similar to the case before us merely returns the
plaintiff to his original position with the problem of enforcement

of the PSAB's decision unresolved (130).

Lack of statutory authorization, and the position of the PSAB
as a stratum in the bureaucratic hierarchy allow it to interfere
with other government ministries' and units' actions only to the

extent essential for declaration of the plaintiff's right. The

PSAB does in practice maintain a curb on the extent of its
interference even in cases where the Plaintiff's grievance is
;:onsequential upon a faulty main course of action which unless
declared void makes rectification of the Plaintiff's position almost
impossible. It is in such cases that the PSAB's inability to
invalidate the principal course of action is directly felt on
enforceability of the Plaintiff's right.  To illustrate this I will
give as example the range of cases relating to violation by
government units of Plaintiff's promotional rights. Under the
public service Laws promotion is a right for all employees and
eligibility for promotion is determined on objective statutory
bases (PSR 1975, SS.40-46). The commonest complaint among
these cases is where an employee or employees have been
wrongfully promoted to a higher scale sector or group while the

plaintiffs or plaintiff, more eligible for promotion, have been
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passed over (131). The view which the PSAB adheres to in such
complaints is that whilst it may make a declaration as to the
plaintiff's or plaintiffs' rights to promotion it cannot invalidate
the ministry's or unit's resolution that caused some of the
plaintiffs' colleagues to wrongfully occupy the formers' positions
on the promotion list (132). The obstacle that faces the plaintiff
or plaintiffs seeking enforcement of the PSAB's declaration is
that their fate is left entirely to the defendant unit or
department which, if it has decided not to ignore the PSAB's
decision, has to either relegate some of its employees already
bromoted in order to give space for the promotion of the plaintiff
or plaintiffs or to create a new vacancy or vacancies, in the scale
sector or group to which the plaintiff or plaintiffs are demanding
promotion, in order to accommodate them. Even for the bona
fide department or unit desirous of rectifying a bona fide mistake
the adoption of either alternative presents problems and requires
the prior approval of, depending on the scale of the plaintiffs'
posts, the Public Service (Financial) Affairs Champer, the minister
responsible for the public service or the President of the
Republic. However, a government unit or department which, by
knowingly acting against‘ the Law, has deliberately denied an
employee's right to promotion may not feel obliged to adopt

either alternative (133).

Dependence of the PSAB's Legal Opinion

The grievances the PSAB deals with require for their proper

redress a competent authority that is capable of reaching the

right decision and enforcing it.  Enforcement problems however
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are not the only ones that face the PSAB. It is also the case
that deciding on an employment grievance or claim may involve
intricate legal issues and centre around legal rights that need for
their decipherment and appreciation an authority whose legal
training is comprehensive. A Board that is composed of ex-civil
servants whose legal training is marginal may not be capable of
formulating an independent approach that strikes a balance
between interest of the public service and that of individual

employees.

Lack of judicial and legal expertise drives the PSAB into
relying on the line of official legal policy represented by the
Attorney General's Champers (134). Like any other government
unit or department the PSAB may seek legal advice from the
Attorney General Champers and is bound by such advice (AGA
1981, 1982 SS.7). Since the Attorney General represents and
defends the legal interests of the State from the perspective of
the State, reliance by the PSAB on advice provided by the
Attorney General's Chambers can influence the policy orientation
of the former (135). The considerable detriment this orientation
might impose on the interests of individual employees is most
evident in a situation where the plaintiff seeking the assistance of
the PSAB is an employee of the Attorney General's Chambers
itself. The PSAB is potentially incapable of providing any relief
in such a situation because the Attorney General's decision
regarding the employee's claim, although that of a litigant is also

simultaneously a legal opinion which the PSAB may not disregard

(136).
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4.C.6 Exclusiveness of the PSAB Jurisidiction and‘the Finality of its

Decisions

4.C.6.a Exclusiveness of Jurisdiction

The widom of asserting exclusiveness of jurisdiction and
finality of decisions of the PSAB may not from the employees'
perspective be self-evident (137). It has been suggested from the
government side, however that this assertion "aims at confining
the settlement of public employment disputes within the
administrative hierarchy of the State and thereby guaranteeing
the efficient and spontaneous functioning of public utilities" (138).
Restricting the settlement of employment claims to the PSAB
does in fact in many ways work towards the achievement of the
objestives identified above. The marginal legal training and civil
service background of the president and members of the PSAB see
to it that the application of public employment Laws, themselves
as a general rule maintaining a balance in the employment
relationship favourable to the State, is effected on the basis of a
non-legal approach and, with the convenience of the public service
as a paramount consideration. There are in this respect cases In
which judges of the Civil Courts, with their comprehensive legal
training and acquaintance with broader concepts of legal rights

and duties, may have reached decisions different from those

reached by the PSAB (139).

The approach of the PSAB towards employment claims -(C.f
Supra f.94) - and the informal means the PSAB follows in seeking

enforcement of its decisions - (C.f Supra F.81 and text above) -
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provide a form of control that is capable of gﬂaranteeing interests
of individual employees only to the extent and within the limits
that the convenience of the administrative authorities would
require or allow respectively. Intervention of the civil courts
may produce, decisions that are oblivious to the particularistic
interests of administrative authorities, and, methods of
enforcement whose effectiveness may not depend on the outcome

of consultation among the various institutions of the State (140).

The willingness of administrative institutions to settle
employment claims, on the one hand, and their determination that
this should be done within the boundaries of the administrative
hierarchy, on the other, is illustrated by the facts of the
Graduates of the Telecommunications Institute 1983 case Ibid -
(Supra f.139). Upon complaint, by the plaintiffs, to the Attorney
General, the latter upheld their view and wrote (l141) to the
Telecommunication Corporation and the Public Service (Financial)
Affairs Chamber advising that they could not lawfully reduce the
scale of the plaintiffs' posts. However when the plaintiffs’
counsel took the matter to the Supreme Court demanding
annulment of the relegation decision and enforcement of the
Attorney General's advice in support of the plaintiffs, the
Attorney General abandoned the defence of the plaintiffs' cause.
Instead, acting on behalf of the Corporation and the Public
Service Champer the Attorney General submitted that the
Supreme Court had neither the jurisdiction to review the case nor

to enforce the legal advice given by the Attorney General (142).
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We have already seen that the P[SiAB has exclusive
jurisdiction over appeals against disciplinary measures taken by
Disciplinary Boards or Heads of Units (143). Exclusiveness of
the PSAB's jurisdiction covers in addition, all claims and
complaints arising from or relating to application of the Laws
and regulations governing the individual employment relationship
in the public sector (144). Moreover, exclusiveness of the
PSAB's jurisdiction applies irrespective of the geographical
location of the dispute. An employee aggrieved by a decision
of the Governor of the Northern Region for example, may have
to travel hundreds of miles to the PSAB in Khartoum so that his

complaint may be heard (145).

Finality of Decisions

The grounds and occasions on or in spite of which the
Courts have consistently upheld the finality of the PSAB's
decisions can be summarized as falling into (1) express statutory
provision; (2) excess of jurisdiction; (3) status of the PSAB as a
constitutional body; and (4) breach of the rules of natural

justice. These are examined below.

4.C.6.b.1 Express Statutory Provision

Both the Supreme Court and the Court of Appeal have
always invoked the CPA 1974 S.312-b read with the PSA 1973
S.30 as justification for their acquiescence into the Attorney

General's advocacy of exclusiveness of the PSAB's jurisdiction
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(146). However when it comes to the isé!ue of finality of the
PSAB's decisions the CPA 1974 S.312-b is irrelevant. The
central issue in this latter instance is whether a decision passed
by the PSAB is subject to judicial review at all. To that effect
the PSA 1973 S.30-(3) however provides that "the decisions of

the PSAB shall be final and their execution shall be obligatory".

Civil Courts in Sudan did on occasion review administrative
decisions subject to the conditions set by the Law (147). On its
apparent face however the recent controversy over the finality
of the PSAB's decisions centres not so much around whether the
Courts can review administrative decisions as around whether
the PSAB is an administrative authority. However rather than
the express provision about finality of the PSAB's decisions
being treated as a conditional provision whose binding nature
should depend on whether, judging by other criteria, the PSAB is
an administrative authority it has by itself been taken as a

factor in determining the status of the PSAB.

In the first two cases that came before it on the issue the
Court of Appeal decided that the express statutory provision as
to finality of the PSAB's decisions makes these decisions
unreviewable (148). It was only after invoking the express
statutory provision as a first ground for its decisions that the
Court of Appeal in both cases apologetically expressed as the
other ground the view that decisions passed by the PSAB In
lawful exercise of its authority under the public service laws

and regulations are not administrative but quasi-judicial
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decisions which the Courts are powerless to'revise. In the case
that went on appeal (149) to the Supreme Court, the plaintiff
counsel contested the construction of the PSAB's decisions as
quasi-judicial on the ground that - inter alia - the PSAB is, a
subordinate of the Ministry of Public Service, and therefore an
administrative commission with advisory rather than judicial
functions. Unimpressed by counsel's argumant the Supreme
Court ruled that "the express and unconditional statutory
provision regarding the finality of the PSAB's decisions means
that the legislature has intended to distance claims relating to
the terms and conditions of public employment from the
jurisdiction of the Civil Courts - Ibid P.3" (150). Public
employment claims are, according to the Supreme Court, "a
special category of claims in which the administrative element
is overriding, and, which need for their proper disposal access to
information and facts that are not easily accessible to the Civil

Courts - Ibid P.4".

4.C.6.b.2Excess of Jurisdiction

The Court of Appeal summarily dismissed the application in
Saddar's case cited above even before making sure that the
PSAB had acted within its jurisdiction. In its confirmation of
the decision the Supreme Court endorsed this position taken by
the Court of Appeal.  Although there was no claim that the
PSAB had acted outside its jurisdiction in this particular case.
The omission of both Courts to investigate this possibility (151)

demonstrated their lack of concern with excess of jurisdiction as
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ground for review and was controversial enough to warrant a

dissenting judgment (152).

A year later in Anwar Ali Hussni -v- Ennielane Bank 1979
the Court of Appeal allowed an application against a PSAB
decision in which the latter had directed the defendant Bank to
treat the plaintiff as promoted retrospectively from the date of
his colleagues' promotion.  The Court of Appeal overruled the
PSAB decision on the ground that the Bank's employees were
not subject to the PSAB's juridiction (153). Regarding the
finality of the PSAB's decisions the Court commented: "the
PSAB's decisions are final in so far as the PSAB has acted
within its juridiction. Excess of jurisdiction empowers this
Court, under both the PSA 1974 S.309 and the general principles
of the Law to review the PSAB's as it does any other
administrative decision - Ibid " (154). The respondents applied
to the Supreme Court for nullification of the Court of Appeal
judgment and restoration of the PSAB's decision. Upon
admission of their joint appeal the Attorney General and the
plaintiff's counsel questioned the presupposition on which the
Court of Appeal assumed jurisdiction, namely that the PSAB is
an administrative authority, and contended that the PSAB is a
quasi-judicial authority that exercises judicial powers and
derives its authority directly from the Constitution (156). The
Supreme Court upheld the applicant's view and added that the
unequivocal provision of the PSA 1973 S.30 makes the finality of
the PSAB's decision binding, not only within the administrative

hierarchy, but, also, upon the judiciary. However the Court
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was quick to point out that "this may not mean that the PSAB's
decisions would be protected even when the latter has exceeded
its jurisdiction or acted against the Law . . . " (157). With
regard to this particular case the Supreme Court considered
Bank employees as public employees and as such subject to the
jurisdiction of the PSAB. The Supreme Court's decision was in

this respect however arbitrary and also possibly externally

influenced (158).

There are two reasons which weaken the weight of the
above-quoted Supreme Court comment as authority for
reviewability of the PSAB's decisions on grounds of excess of
jurisdiction.  The first reason is that the Supreme Court based
its reversal of the Court of Appeal decision partly on the
separate ground that the Courts have no jurisdiction to review
these decisions in the first place. The second reason is that
the Supreme Court made no comment on its earlier endorsement
of the approach the Court of Appeal had followed in Saddar's
case - (Supra. Part 4.C.6.b). Both reasons make it unclear how
such excess of jurisdiction or violation of the Law can be
ascertained if the decisions of the PSAB are abinitio not subject
to review by the Civil Courts. The practical effect of this
approach came to surface a year later in Mohamed Elmamoon
Babikr Zerroog -v- the Dean, Institute of Theatrical and Musical
Studies 1981 (159). Both the Court of Appeal and the Supreme
Court dismissed the plaintiff's application on ground of finality
of the PSAB's decisions even before thorough examination of the

facts. The plaintiff in effect walked without a remedy even
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though his grievance was consequential uiion breaches of the

rules of natural justice (160).

4.C.6.b.3Status of the PSAB as a "Constitutional" Entity

The alleged quasi-judicial status of the PSAB and the
alleged derivation of its powers from the Constitution were the
main grounds on which the Supreme Court defended the finality
of the PSAB's decisions in principle in Ennielane Bank's case.
These were also the same grounds that were to be reinvoked and

elaborated upon by the Court in subsequent decisions.

A year after its rebellious decision in Ennielane Bank's 1979
case the Court of Appeal accepted as Law the finality of the
PSAB's decisions and, in 1980, summarily dismissed on this
ground the application by the plaintiff in Mohamed Elmamoon
Babikr Zerroog -v- The Dean, Institute of Theatrical and Musical
Studies (161). The Court's decision was upheld on appeal to the
Supreme Court. Rejecting the plaintiff's application the
Supreme Court once more reasserted the finality of the PSAB's
decisions. The PSAB "is", in the opinion of the Supreme Court;
"a Court of Law even though it is referred to with a different
epithet (i.e. Board) . . ." (162). In reaching this conclusion the
Supreme Court, did not consider, the mode of constitution of
the PSAB, the appointment of its members, their tenure of
office and their legal qualification, and, paid no attention to the
PSAB's position vis-a-vis other administrative authorities or its

powers of enforcement.  The Supreme Court cited instead the
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historical background of the PSAB (163) and its status under the
then Permanent Constitution of the Sudan 1973 (164) to support
the conclusion that "the legislature in Sudan has always
intended, for public policy considerations, to allocate
adjudication of claims over the terms and conditions of public

employment to a special authority . . . Ibid P.3".

4.C.6.b.4Breach of the Rules of Natural Justice

In reaching the conclusion that the PSAB's decision in
Zerroog case was final the Supreme Court ignored the plaintiff's
complaint that he was not given a chance to be heard, to defend
himself and that his dismissal was against the Law (165).
Although this was partly due to the procedure of summary
rejection which the Courts follow in dealing with applications
against the PSAB's decisions it was also due to the reluctance
which the Supreme Court showed in challenging express
provisions of Laws and by-Laws on whatever ground. This is
explained in the Summary below - (C.d infra the text above

f.168).

Summary

Few concluding remarks are essential for completion of the

discussion in this section.  The first thing to be noted however is that

the reasoning of the Courts in defending the finality of the PSAB's

decisions do to some extent contradict their reasoning concerning the

exclusiveness of the PSAB's jurisdiction. We have seen that both the
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Court of Appeal and the Supreme Court have always upheld the
exclusiveness of the PSAB's jurisdiction, over all claims relating to or
arising from application of public service Laws and regulations, on the
ground that the PSAB is an administrative authority whose remedies
should be sought before such claims are taken to the Civil Court (166).
Yet this has not prevented the Supreme Court and the Court of Appeal
from holding, in the cases discussed above, that the PSAB is a
quasi-judicial authority or a "Court of Law even though referred to as a

Board'".

Another observation is that the stance of the Supreme Court and the
Court of Appeal confers on the PSAB a status, not only of a competent
civil court whose decisions are not subject to review by either of them,
but, also, of a court which, together with the Departmental Disciplinary
Boards and Heads of Units as its subordinate strata, represents a system
of administration of justice parallel to and independent from the

judiciary.

Although the Supreme Court hinted in one case that the finality of
the PSAB decisions would not authorize the latter to exceed its
jurisdiction or act against the Law the practical outcome, for
administration of the Law, of these limitations is minimal. This is so
partly for the reason shown earlier (Supra part 4.C.6.b.2) and also for
another reason. The other reason is that given the too wide jurisdiction
which the PSAB possesses under statute, excess of juridiction is, of all

the mishaps that befall its performance, the least frequent (167).
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Finally, the decisions of the Supreme Court vindicating the statutory
provisions, that assert finality of the PSAB's decisions, and, its
reluctance to invoke or accept any jurisprudential arguments, whether of,
natural Law justice, general principles of the Law or fundamental human
rights (168), challenging or contradicting these express provisions go hand
in hand with a line of policy that the Supreme Court in Sudan had
adopted since the early 1970s. The question whether this line
represented a change from a previous stance and the reasons for the
change in case it did and the identification of the common-denominator
of the areas of the Law that this line affected are examined elsewhere
(infra. Part 4.B of Chapter 5). [ state here the main pillars of this
judicial policy as were made clear in one case (169). These main pillars

were as follows:

l. " The Courts should not invoke the general principles of Law, natural
justice or fundamental rights as justification for contradicting a Law
that the legislature has enacted. In the words of the Surpreme
Court " . . . to allow the Judge deduce principles from the idealist
notions of 'good conscience' 'fundamental rights' and 'natural justice'
is, to endow it with legislative powers which it is not entitled to
hold, and to introduce an objectively unascertainable source of the
Law and methods of deduction that will lead to confusion . . . Ibid

P.162.".

2. In invoking the principle of separation of powers or any other
Common or Civil Law principle as a source of guidance and in

arriving at conclusions through comparison of various constitutional

systems regard must always be paid to the modifications that have
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been introduced upon these constitutional or general principles in the
economic and political context of certain developing countries in
general - (the Court was referring explicitly to the Egyptian and
Indian Constitutional and legal traditions) - and that of the Sudan in
particular. Hence the Court to distinguish the Sudanese
Constitution from the "British" and "American" "Constitutions"
considered the Sudanese 1973 Constitution as identical with a
"Socialist Constitutional Tradition" . . . "endowing the Courts with
power to judge constitutionality of Laws but only in accordance with
this written Constitution and without questioning the wisdom of

legislative policy" Ibid P.148.

"The right of individuals to litigate before Civil Courts is, unless it
is otherwise stated under the Constitution, not a fundamental right,

and is therefore liable to restriction by by-Laws. Ibid Pp.138,

160-161."

The Attorney General's Chambers

From its inception the Attorney General's Chambers was a
department of the Ministry of Justice. In 1968-69 the office was
abolished and its duties were assigned to the Under-Secretary of
the Ministry of Justice. In 1972 the office was re-established
within the Ministry of Justice.  Following its abolition in 1973
most of the functions of the Ministry of Justice have since been
allocated to the Attorney General's Chambers. The latter
performs in addition to these functions its original role as

advocate of the State.



Table 6 : Appendix to fs.171-174 and Text Above
Disputes Adjudicated on by the Attorney General in the Period 1980-1983
Distributed on the Basis of their Subject Matter and Indentity of Applicants

No{ Subject of "Fetwa'" (2) Date and No. Identity of The Law No. of Comments Total
of "Fetwa" Applicant Applicable other
applicat{
ions on
the samg
issue.
1 | Whether dismissal with confiscationt AG/7/5/12 : A Government ODO 1927, EDA 3 All "Fetwas" Y
of pension within powers of 17/11/80 Unit 1976, SS.7 consistent
Disciplinary Boards
2| (3) DB Decision whether subject to | AG/7/3/32 : Head of EDA 1976, S.15 - Fetwa No.7/ 6
review by head of unit 24/10/1979 Government unit 13/875/1976
distinguished
3| Management no-right of appeal 712{45 + PSAB EDA 1976 1 Consistent 2
against DB decisions 12/4/1983
4| Definition and effect of inexcusable] AG/3/A/864 Employee PSR 1975 $.38 5 Fetwa No.7/ 6
absenteeism; stoppage of salary 20/5/1980 EDA 1976, SS.6,7(1)i 13/858 : 9/12
12/75 is
contradictory
5| Contracting out of public service AG/7/6 : Employees PSA 1973, SS.4,30 1
Laws; not allowed 14/2/1979
6| Definition of Public Service SAI739% Management PSA 1973, 5.3 4 Fetwa No. 5
18/11/1982 507/81
contradictory
7 | Rights of Probationary Employees 7/2[23 % Head of PSR 1975, SS5.23-25 3 All 4
61/4/1981 Government unit consistent
8 | Pensionsable Officials rights to 57125 2 Employee WICA 1981, SIA 1974 1 Contradictory 2
injury compensation 17/4/1983 and PSPA, 1975 with No.7/43/9 :
31/3/1981
9| Rights and obligations of State- 1A/2682 : Head of National Training 3 All consistent 4
sponsored trainees and scholars 10/4/1982 Government unit | Act 1974, NTR 1976
10| Social Insurance Act when 3/A/828 : Head of SIA 1974 | Consistent 2
applicable 9/3/1983 Government unit
11| Suspension from duty, its AG/3A/1055 : Employee EDA 1976, S.7(d) 1 2
conditions and limitations 19/1/1981
12| Retirement in the Public or service| 2A/1688 : Employee PSPA 1975, 5.26 1 2
interests i
40

(1) Compiled by the Author from - Reyad 1981-83 and
(2) "Fetwa" - Authoritative piece of advice.
(3) DB- Disciplinary Boards.

Other Sources.
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Finally a public employment dispute may come to the attention of
the Attorney General because the aggrieved employee has chosen

or, been directed to take his complaint against the offending

government unit to the Attorney General (173).

For purposes of resolving disputes that come before it the
Attorney General has the powers, equalling those of the Civil
Courts in similar circumstances, to call any public servant for
giving evidence or order him to offer any information or
explanation or to submit documents. Moreoever, legal advice
tendered by the Attorney General's Chambers and its decisions
concerning any arbitration award given in the process of
settlement of a dispute are binding on all State institutions and
"shall not be rejected save with the consent of the President of

the Repulbic - AGA 1981, 1983 55.7-8".

Disputes with which the Attorney General's Chambers deal
under the judicial powers discussed above are not confined to
disputes arising from or relating to the application of individual
employment legislation in the public sector. But among the
various State legal disputes that the Chambers handle, those
arising from or relating to application of individual employment
Laws in the public sector constitute an overwhelming majority
(174). One reason for this is that, although the State-provided
PSAB is the sole machinery for the settlement of such disputes, it
is a single central body that is too small to cope with the
expected annual case-load. Another reason is that due to the

difficulties encountered in enforcing decisions against government
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untis, a dispute may remain unresolved even after it has been
adjudicated upon or reviewed by the PSAB, the Central
Recruitment Board, or the Employment Exchange. What these
bodies do when faced with obstinate government units is to direct

the aggrieved employee to complain to the Attorney General

(175).

However the vigorousness with which the Attorney General
has defended the exclusiveness of the PSAB's jurisdiction as
against the Civil Courts, has not prevented the Chambers from
assuming both original and appellate jurisdiction over disputes
arising from or relating to application of public employment Laws.
This however reinforces the thesis that exclusiveness of the
PSAB's jurisdiction is defended not for its own sake but as a
means for confining settlement of individual employment disputes
in the public sector within the administrative hierarchy of the

State.

Bearing in mind the original and supportive roles which the
Chambers plays in the administration of public employment Laws,
examination of enforceability of the Chambers' decisions and
consultations is essential for assessing the effectiveness of the
Champers' intervention in particular and the effectiveness of the
system of administration of public employment laws in general.
Despite the existence of express statutory provisions that make a
decision or legal advice given by the Attorney General Chambers
binding upon all State institutions - (AGA 1981, 1983 SS.7-8). It

has been decided by the Supreme Court that these provisions do
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not transform the legal advice or decision into legal rights that
are judicially enforceable at the intitative of the person or
persons in whose favour they are made. Delivering the judgment
of the Supreme Court in that case (176) Zeki Abdul Rahman SC3J
emphasised that; "no authority other than the Attorney General
itself is entitled to follow up supervise or seek the enforcement
of a legal advice given by the Attorney General and the latter is
absolutely free not to seek the enforcement of its legal advice

and decisions through the Court ... " (177).

Conclusion

There are many reasons which make the protection provided by

individual employment legislation in the public sector inadequate. These

reasons may be summarized in the following:

Absence of legislative restriction on dismissal and other forms of
termination of the employment relationship.

The introduction by statutes of various extra grounds for dismissal
and termination of the employment relationship, e.g. the PSPA 1975
S.26 and the PSA 1973 S.22(g).

Absence of legislative control and the inefficiency of the
administrative control provided on selection for employment.
Exclusion of the Civil Courts and the trade unions from participating
in the control or regulation of the employment relationship.
The position of the administrative machinery provided for resolution
of employment disputes as a stratum in the State administrative

hierarchy and the resultant ineffectiveness of its intervention.
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All these reaons are either direct or indirect creatures of a legal
policy whose intervention in or abstention towards the field of . the
State-individual employment relationship are determined, not by a
commitment to a sovereignty of the rule of Law or individual freedom
and individual rights, but, by considerations of political control. The
emphasis on administrative control, the enactment of rights and
obligations whose scope differs with relation to employees of each sector
and the provision of various sytems of tribunals whose orientation and
commitment towards protection of indidivual rights is dependent on the
identity of the employer - (i.e. whether the State or a private employer)
- or the nature of the rights involved, are elements of a form of legaility

that is consonant with and reflective of exigencies of political control.

It is more likely that it is the special position of public employees
which makes them more adversely affected by these political policy
considerations.  There are two factors which make the control of the
public employment relationships, in particular, essential both for enabling
the functioning of the State apparatus and for implementing, and,
attaining the specified objectives of economic planning. These factors

ares:

(1) The position of the State, as, holder of the biggest share of the
economy, proprietor of the most strategic economic activities, and,

as an active and principal regulator of the economy.

(2) The position of State employees as employees constituting, the vast

majority of the working population, and, the brain nerves and limbs

of the corporate centralized State.
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While the satisfaction of political policy considerations may require
a consolidation of State prerogative in matters relating to recruitment,
discipline and termination of the employment relationship, it does not
necessarily require that public employees' wages, salaries, holidays, leave
and income supplements, should be kept below that of their colleagues in
the private sector. It is rather the case that the State whilst
monopolizing wages and salaries determination, endeavour, as far as the
economic situation would permit, to obtain employees' complaisance to
its command - (on the three strategic areas of employment mentioned
above) - by frequently revising their payments and income supplements.
Notwithstandingly, both because economic and policy considerations (178)
do not always permit such revision in case of public employees and
because private sector trade unions are relatively actively involved in the
determination and administration of employment rights and grievances
(179) recent findings have confirmed that the position of private sector
employees is better (180). The position of the government as the
sovereign power in the country concerned and that of public
administrations as guardians of the interest of the community at large
are everywhere partly accountable for the relatively - (i.e. in relation to
the private sector in the country concerned) - different position of public
employees (181). However, for the reasons explained below the

experience of the Sudan is rather uncommon.

The scope of public employment subject to special Laws and

administration in Sudan, is extremely wide, covering both fields of

individual and collective labour relations and also all types of public

employment. it has been noticed in respect of some other countries

that, the extent of State intervention in Labour relations, and the scope



340

of collective negotiations depend inter alia on whether the employer is a
government administration, a publicly-owned utility or a publicly-owned
industrial or other undertaking. Workers' participation and collective
bargaining are common practice in case of the latter two (Schregle 1974,
392-96). Furthermore there is rarely a country where the form and
extent of State intervention vis-a-vis the individual employment
relationship in the public sector is more obvious. The position in Sudan
contradicts the general assumption (182) that the terms and conditions of
public employment are better than those of employment in the private
sector. Judging by the security of the tenure of office, the rate of
payment and the way in which legislation providing for these rights is
administered, the position of public employees in Sudan is worse (183).
The "trend towards a wider participation of public servants in the
determination of their conditions of employment" observed by the ILO in
1970 as "in progress in many parts of the World" (184) has not yet

materialized in Sudan (185).

Another peculiarity of the Sudanese industrial relations is that
"public interest", (185A)usually invoked by the Government as
justification for intervention in any particular area of industrial relations,
is neither statutorily defined nor subject to judicial interpretation.
Likewise the manner in which administrative authorities interpret and
apply the Law in specific situations is not subject to judicial review.
Bearing in mind the shortcomings that are associated with performance
of administrative tribunals in Sudan (186) arbitrary interpretation and

misapplication of the Law are likely to be unavoidable.
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For reasons mentioned elsewhere (187) the Courts in Sudan may not
dare to challenge the express provisions of legislation ousting their
jurisdiction.  However the judicial approach to the issue of managerial
prerogative and to the contract of employment in general discussed in
Chapter 5 suggests that the public sector employees would have been
more extensively protected had the Civil Courts been allowed to
participate in administration of public employment legislation.  Although

this may apparently contradict my argument that the Supreme Court had

adopted the stance discussed earlier there is really no contradiction. It
is arguable that there is a lot which the Courts could have done without
necessarily circumventing express statutory provision. Moreover the
stance of the Supreme Court is not always representative of the attitude

of the Civil Courts in general (188).

The extent to which some of the political policy - considerations
referred to in this conclusion also affect employees of the private sector,
the position of individual employment in the private sector as being a
relatively less likely object for political control and the effect these
considerations have on the orientation of individual employment Law in
the private sector is examined in the following Chapter. That
examination is conducted, with reference to the three areas of

employment and against the background outlined in this Chapter.
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CHAPTER V

THE PRIVATE SECTOR

INDIVIDUAL LABOUR RELATIONS AND THE LAW

I. Introduction

Private sector individual employment law derives from several
sources, mainly statutory but also collective negotiations and common
law. It is administered partly by the Civil Courts partly by
administrative authorities and in certain areas of the employment
relationship by joint employer/trade-union arbitration. How these
sources and administration of the law influence its development is
explained at (1.C below). But first it is necessary to consider two
preliminary issues. The first (1.A below) is why employees of the
private sector are almost free from State's "commandeering-intervention"(1)
and indeed in certain areas of employment appear to be protected by the
State. The second (1.B below) is the extent to which the analysis of
some commentators on private individual employment law in the Sudan
can adequately account for the present state of the law. Examination
of the first issue is important because differential treatment of the
workers in the public and private divisions of capital might not, in the
light of previous analyses of the class composition of the State in the
Sudan, be anticipated. Critical examination of the second issue is

necessary because the analyses advanced offer an empirical monocausal

explanation that sharply differs from my own.
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1.A. Factors Influencing State "Commandeering-Intervention"

As a prelude to the discussion I argue that the commonality of
State '"commandeering-intervention" at the level of collective labour
relations testifies to the uniformity of the interest of employers and the
State in so far as the minimization of the power of organized labour is

concerned.

As explanation for the peculiar legal position of public sector
employees the conclusion to Chapter IV has pointed to the bureaucratic
governmental control over these employees . Although control is an
essential element of the employment relationship in all sectors of the
economy, the control which legislation gives to the private employer over
his workforce does not, in contrast to that given to the State,
particularly in areas of dismissal and discipline alter the contractual

nature of the employment relationship in favour of the employer.

, Any explanation of the differential treatment of public and private
sector employees must start from the position of the centralized State as
a force superior to all social and political powers including that of the
nascent capitalist class. It is this superiority which enables the State to
reject any notion of contractual reciprocity of the employment
relationship in dealing with its own employees and to impose it or even
override it in favour of employees in the case of the private sector
employment. However this does not contradict my view regarding the
relative autonomy of the State expressed in Chapter II. It rather means
that for State control of collective labour relations, which is more

politically and economically significant for both the State and employers
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and therefore applied to all employees, to be efféctive a degree of
protection of individual employees is in case of the private sector
important not least because it undermines the pressure towards collective
resistance.. = The question why this protection is a sensitive issue
particrularly in case of the private sector is explained below. The
further question why protection of employees has become such a
characteristic feature of private sector law is in turn explicable by the

discussion under Part 1.C.

There are factors which make this differential treatment
practically possible. One such factor is the existence of a general
assumption on the part of both the government and employees that, as
guardian of a supposedly "public interest" residing in public utilities
enterprises and assets, it is not unreasonable for the government to
tighten its control on employment of persons involved in the
administration of these public bodies. However the perverted (2)

interpretation which has been put on "public interest" in the last few
years has weakened the faith of the workers in the moral commitment of
political regimes to the cause of the public interest.  Thus, while the
above assumption may explain certain trends (3) that characterized the
development of individual employment law in general in late 1960s and

early 1970s it may not adequately explain later trends.

In contrast with the above perception of public employment,
private employment is viewed as a relationship between two juridically
equal State subjects (&4). The privacy of interest involved and the
relaxed government control enabled the courts to intervene in the

regulation of the private employment relationship from as early as 1914
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(5). However the Civil Courts in the post-indeperiéence era advanced
the position of private employment even further. They recognized that
juridical or contractual equality is an inadequate criterion for purposes of
conceptualizing the rights and obligations of the employment relationship.
Instead the courts appear to have taken into account the underlying

economic inequality of the parties (6).

It was also the privaéy of interest involved coupled with a distrust
which the trade unions and some factions of the middle class in Sudan
held for private enterprise (7) which made terms and conditions of
employment in the private sector a ground for - inter alia -
government-union confrontation throughout the 1960s and early 1970s.
This distrust was further accentuated by the real insecurity of
employment caused by the financial insecurity of small enterprises
employing among themselves the vast majority of the workforce in the
private sector (El Hassan, 1975.189-200). Although it was the public
sector trade unions which were more influentially involved in bringing
about changes in the individual employment law in 1969, 1970 and 1973 it
was employees in the private sector who were to benefit most from this
involvement and the changes it produced. This was to be the case both
because the majority of public employees were (EEPO 1969), and later
(CLC 1970, EEPO 1973/PSA 1973) all of them were to be, formally
excluded from the application of the EEPO 1973 and its subsequent
amendments, and also because of the operation of factors - (discussed
infra Part 1.C) - that have to date improved the practical operation of
the law in case of the private sector. To recapitulate, the stance of the
State towards private employment is influenced, directly by the political

orientation of the trade unions and some fractions of the middle class,
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the position of private employment as a possible source of friction, the
distance of private sector employees from State bureaucratic control, and

only indirectly, by the class composition of the State.

1.B. Inadequacies of Existing Analyses

All commentators (8) see the development of labour relations law
as product of and concomitant with the struggle of the Sudanese labour
movement. Some commentators have attempted to periodize the
development of labour relations law on the basis of its correspondence
with specific events in the political history of the Sudan (9). Yet this
association cannot, without some qualification, adequately account for
specific characteristics of both the form and content of labour relations
law. In this sub-section I point to some of the questions which such an

approach may not be able to answer.

Explaining the gradual emancipation which the law governing for
éxample sickness leave and holidays has effected (10), solely with
reference to trade union struggle leaves unanswered the question why the
duration and payment of sickness leave for instance increased in 1969
while the law governing dismissal with notice remained unchanged until
1973 effectively nullifying the advantages gained from the increase of
sickness leave pay (Cf. infra Part 3.A.l). One commentator registered
his surprise that the EEPO 1949's dismissal with notice provisions
(SS.10(1)) had escaped the attention of the 1969 Amendment although
repugnant to international standards of labour legislation” (11), but is
uncertain as to whether that was due on the one hand to weakness of the

labour movement and the superior influence exerted by other social
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classes or on the other to trade union satisfaction w1th the prevailing law
(Hassan, 1979.139-141). However any assumption of trade union
satisfaction with that law is difficult to accept in view of ample
evidence (12) that the trade unions were, from as early as 1955,
conscious of the effect which SS.10(1) had had in practice on other
protective provisions of the law. It is I believe reasonable to conclude
that, although it was a factor in attracting attention to the inadequacy
of the law, trade union struggle by itself proved insufficient to bring

about a change in the law (13).

A second question which the association of the trade union
struggle with the development of individual labour relations law cannot
answer is why the terms and conditions of employment have vastly
improved during the 1970s and early 1980s, when the collective powers of
individual trade unions and the labour movement in general had been
crippled by collective labour relations and State security laws. This is a
period that was marked by the introduction of social insurance and
minimum wage legislation and a comprehensive revision of all individual

employment laws that has vastly improved the position of the employee.

An association of trade union struggle and individual employment
law also does not explain why legislative protection has been provided for
special relatively organizationally weak classes of employees. In this
respect, the 1952 Wages Tribunals Ordinance, The Employment of
Children Ordinance 1930 and the special protection provided for female
employees by The Industrial Safety Legislation (14) cannot be accounted
for simply by trade union struggle. Indeed some of these Statutes

pre-dated the existence of trade unions and the rest were introduced at a
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time when the terms and conditions of employment of the best organized

workers had been quite modest.

This alleged association also simplifies the processes - (examined
infra Part 1.C) - which influence the legislative policy in the particular
case of the private sector and by so doing also does not explain the
rather different path of development which individual employment law in
the public sector has, in contrast with the strength of trade union in this

sector, been travelling.

I would further argue that this association also grossly
underestimates the relevance of the stage of development and expansion

of the material industrial base in the country (15).

The foregoing discussion suggests the alternative hypothesis that,
bearing in mind the relative absence of commandeering State intervention
in this area of employment, the properties of the form and content of
the law are explicable by reasons derived from the operation of the
factors discussed under Part l.C below. The reasons are the following:-
1. The dominant judicial and political ideology. In this respect one
commentator, a member of the judiciary, believed that the then dominant
common law doctrine of contract with its conception of termination with
notice as a contractual right (16) was to blame for the survival, for the
25 years - (i.e. between 1948 - 1973) of the EEPO 1949 SS.10(1) -
(Hassan, 1979.140) (17).

2. The willingness of the State to adopt as law proposals made by the
trade unions. It is often this willingness which ultimately determines

both the form and content of the law. The State is never coerced Into
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accepting proposals for reform. Among many consiaerations intervening
to determine the State's willingness to act are: (a) the political
significance of the amendment proposed; (b) the moral and social
necessity of the amendment proposed; and (c) the class composition of
the political regime in charge of the State apparatus at the time. I
have pointed out that some of these considerations account for the
different treatment which each of the areas of collective labour relations
and individual employment relations in general and that which the public
and private divisions of the latter receive from legislation (18). Grounds
(a) and (b) also account for, the strong protection which employees are
given in respect of their health and safety in both the public and the
private sectors, and for the rather relatively inadequate and sectorally
discriminatory protection afforded to these employees as against
dismissals. The extent to which political ideology of the regime in
charge of the State apparatus can influence development of labour
relations law is best illustrated by the political events that surrounded
(i.e. preceded, accompanied and followed!) the enactment and withdrawal
of the 1970 Consolidated Labour Code (CLC 1970) in Sudan (19).
3. The economic significance is also relevant in so far as the
proposed or existing legislation may affect what influential employers and
the State consider as optimum economic performance. Emancipation of
terms and conditions of individual employment in the private sector
during the 1970s and 1980s could in fact be attributed inter alia to the
expansion in the industrial sector and appearance of big indigenous and
immigrant capital which could willingly afford terms and conditions of

service better than those that had been guaranteed by the pre-1981

legislation (20).
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4, To say that trade union struggle is not the determinant factor is
not to deny that it is a factor partly accounting for the present condition
of individual employment law. The terms and conditions of employment
and administration of the rules governing them in the private sector are
In many respects better than that in the public sector, inter alia, because
trade unions in the former sector perform, within the framework of the
law, functions - (e.g. collective negotiations with employers and
law-enforcement agencies) - that contribute to improvement of their
members' position (21). Moreover, my argument does not mean that
apprehension of the potential political power of the trade unions has not
always been a latent reason for the apparently voluntary legislative
protection which some governments have provided. My analysis
endeavours to show that there are other factors which in the case of the
private sector, influence both the mode and practical significance of this

protection.

1.C. The Main Hypothesis of the Chapter

1.C.1 The Factors Influencing the Development of the Law

The frontiers of the juridico-political framework within which
private sector individual employment law has been developing are drawn
by the policy of the State vis-a-vis this area of employment. The
internal characteristics (i.e. the specific features of the detailed rules) of
this law within this framework are shaped by a multiplicity of secondary
factors. These factors reflect on law not because of their inherent
pre-eminence or because the economic position of employment in the
private sector endows them with special influence but largely because of

the stance of the State towards this area of employment and towards the
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participation of these factors in its regulation.  This is explained below.

Neither at the level of rule-making nor at the level of legal
administration are the rights and obligations of private sector employees
subjected to a State "commandeering intervention" of the type affecting
the conditions of service of public employees. At the level of
rule-making this is significant for example in understanding the
distinction between dismissal in the private sector where legislation
endeavours to restrict employers' common law contractual rights of
termination and in the public sector where legislation, while preserving
these contractual rights unrestricted, gives extra-contractual powers of
dismissal on "public interest" grounds. It is also important in
understanding why private sector trade unions, although governed by the
same collective labour relations laws that govern trade unions in the
public sector, can participate in the rule-creation process. The reason is
of course that private sector individual employment law sets minimum
standards whilst leaving the door open for further improvement through
voluntary negotiations (22). This in turn paves the way for
standard-setting by large employers and for some strong trade unions to

influence the terms and conditions of employment for the whole sector.

At the level of administration the inapplicability of State
"commandeering-intervention" allows the Civil Courts to participate in
administration and development of the law. In contrast to the position
in the public sector the jurisdiction of the Civil Courts over all private
sector individual employment grievances is not at any stage ousted by
legislation.  The labour offices which supervise the implementation and

administration of the law do so free from "commandeering-intervention".
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Furthermore the decisions of these offices are in consequence always

appealable to the Civil Courts.

In addition to these secondary factors of standard setting by big
employers, trade union participation, judicial administration and practices
of the labour offices, the development of private sector individual
employment law is also influenced by State's protectionist-intervention.
The question why this protection is in certain areas (e.g. dismissals)
confined only to private sector employees is answerable by the previous
discussion of the extra legal considerations that affect determination of
the terms and conditions of public employees (23). The reason why
protection, even where in areas such as selection for employment,
holidays and sickness leave it applies to both sectors, in practice more
positively affect the terms and conditions of private sector employees
can be explained by the following:-

1. The manner in which private sector individual employment law is
administered always ensures that protective provisions are effectively
enforced.

2. The decisions, agreements and views of the different bodies
involved in the administration of the law are at any given time, practical
conclusions regarding the practical state of the law and its compatibility
with ever-changing social and economic conditions. These practical
conclusions often feature as proposals for reform made mainly by the
Department of Labour but also sometimes by employers' and workers'
organizations (24). Many such proposals made by these three bodies
were eventually incorporated into each and every one of the statutes

enacted in the period 1969-1981 (25).
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It is because of this responsiveness of private individual
employment law to extra legal changes that it has been subjected to five
major revisions since 1968 - (i.e. in 1969, 1970, 1973, 1974 and 1981),
compared with a single revision of public employment law during the
whole period. This responsiveness to change also inheres in the
legislative schemes (i.e. wage-tribunals and minimum wage) that
determine the level of wages in the private sector. These schemes are
by their nature generally less centralized and therefore more easily
influenced by the trade unions than the Public Sector's Job Evaluation
and Classification Scheme. In contrast with the position (26) in the
private sector the level of wages and salaries of public employees has

been revised only once since 1968.

The interplay of the secondary factors aforementioned might well
produce a smooth and consistent development of the law. The reason
why this is not in fact the case is explained by the influence which
political considerations exert on the operation of these factors. This is

demonstrated by the following:-

L. The 1970 Consolidated Labour Code (CLC 1970) - which it is
claimed; ". . . proved to be unworkable mainly due to the unrealistically
generous benefits it provided for workers . . . (Taha 1982.156 £.16) -
featured as an item in a programme of social and political reform that
had been launched by a socialist government and included among its other
agenda the minimization of the role of the private sector in economic
development. Although it is claimed that the Sudan Employers'
Consultative Association (SECA) (27) was "instrumental in bringing about

its ultimate and premature abolition (Taha 1982.145)" the CLC 1970 was
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suspended mainly due to a political rift within the ruling - (communists
and non-communists) - alliance and was officially abolished only after the
military defeat of the communists and their supporters in July 1971 (28).
2. The Employers and Employed Persons Ordinance 1973 (EEPO.1973)
also gave employees protection which exceeded limits considered by some
commentators as adequate compromises between the interests of the
parties involved (Taha & El Jack, 1973.39). The question why Numeiri's
regime conceded to the trade unions' and labour offices' recommendations
on the issue of this protection is also answerable by a political
explanation. The introduction of the 1973 Amendment could not be
separated from the political events of 1970-1971 and the patronage that
the incumbent political regime, in order to mitigate the impact of
withdrawal of the 1970 CLC (Consolidated Labour Code)(29) and weaken
communist foothold, pledged for the trade unions thereafter.

3. To the dismay of many employers the 1981 Individual Employment
Relations Act (IERA 1981) signalled the terms and conditions of
employment in the private sector for even further qualitative and
quantitative improvements. However these improvements were made
possible as a result of the operation for & years between 1973-1981 of
some of the factors [ have identified earlier namely, standard-setting by
big employers and some strong trade unions and the efforts of the Labour
Department. There are three explanations as to why these
improvements were enacted in spite of their opposition by some
employers. The first is that recommendations for reform made by the
Labour Department are more influential on government policy. Although
the Sudan Employers Federation (SEF) would like to believe that the
Department is biased towards the workers (30), there is another possible

explanation as to why the recommendations of the Department may not
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be welcomed by all employers. These recommendations are usually
made on the basis of the contents of collective agreements deposited
with the Department. These agreements usually however come from big
and stable firms (31).  Although the Department of Labour is possibly
aware of this situation, the fact that the majority of employers in Sudan
do not care to conclude written agreements with their employees or to
deposit copies of these agreements with the Department, itself deprives
the latter of the sources of information on the basis of which to make

the appropriate recommendations.

The second explanation is on the one hand the "emphasis" which
Sudanese trade unions have always placed on political bargaining - (i.e.
negotiating with the government through the Federation for improvement
of terms and conditions of all private sector employees) - and on the
other the crucial "position" which the trade unions occupy as potential
stabilizers or destabilizers of the political regime.  The "emphasis" in
the first limb of the argument produces demands that might not be
compatible with the economic conditions of the majority of individual
firms (32), while the "position" in the second limb persuades the

government to buy off the trade union opposition at any affordable price.

The third explanation is that the multi-national corporations and
Sudanese financial and other capitalists which are strong enough to
influence the government labour policy are also simultaneously viable
enough to observe at least the minimum legal standards of the terms and
conditions of employment. Experience has shown that the interests of
the "financial", "services" and "multi-national" capitals on the one hand

and that of the average Sudanese industrialist on the other are not
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necessarily coincidental (Kursany; 1983.119-123)(33).

1.C.2. The Effect on the Law

I mentioned at the end of Chapter I that there are various levels

of ideologies of Law. I also in this respect mentioned that labour
relations law in the Sudan is devoid of an economically-institutionalized
or structuralized social ideology (34) and that I intended therefore to
confine analysis of the ideology of individual employment law at the
more superficial levels of rule-making and legal-administration (35). As
a basis for further verification in the rest of the Chapter, I stated under
Part 1.C.]1 above that there are certain factors which influence the
development of private individual employment law. The hypothesis of
this part is that the operation of these factors affects this law in the

two ideological respects explained below.

The plurality of the factors influencing the development of the
law both at the levels of rule-making and legal-administration also
affects the "formal" and "social" ideology of the law. The "formal"
ideology of the law connotes; (a) the rationality which the law acquires
as a result of the apparent impartiality of the bodies involved in its
enactment and administration; (b) formal effectiveness of the law i.e.
respect for the law deriving from an expectation that it will in fact be
enforced; and (c) the technically and practically meaningful existence
which the law assumes as a result of its insertion into the practices rites
and rituals of the bodies involved in its administration and enactment and

also as a result of accumulation of precedents decided on the basis of the

law.
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The "social" ideology of the law connotes the "social"
effectiveness of the law i.e. the effectiveness depending on the objective
expectation that the law would, irrespective of its potential formal
enforceability, in fact be widely observed. The law would be socially
effective if (a) its rules are accurately representative of the de facto
balances of powers of the individual social relations they are purporting
to regulate, and (b) the rights and obligations which the law provides are
accordingly symmetrical with the economic and social position of the
bearers - (i.e. the parties to the social relation). These two conditions
are interdependent because the balance of the powers of the parties to a
social relation and consequently the phenomenal form of this balance -
(i.e. the substance of the terms and conditions that govern the
relationship) - are always directly affected by the technical economic and

social changes in material production (36).

Implicit in the discussion of the materials in the rest of the
Chapter is that as a result of the plurality of factors influencing its
development private sector individual employment law possesses all the

ingredients of a "formal ideology" noted above.

With regard to "the social ideology" I argue that because these
factors affect law at the superficial levels of rule-making and legal
administration their operation is not necessarily conducive to
development of a social ideology of the law. The latter needs for its
existence an ascendent process of regulation of the terms and conditions
of the employment relationship - i.e. regulation which is initiated by the
interaction of employers and workers at the level of individual firms,

and, through the interaction of the economic and political organizations
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of these parties proceeds to assert itself as a societal fact before it is
enacted as a '"law". In contrast to this position the following are
characteristics of the private sector individual employment law in Sudan:-
1. The stance of the State towards this area of employment and
towards the various factors influencing its regulation is largely
conditioned by political considerations.

2. The ability of trade unions and some employers to influence the
legislative process derives not from the industrial powers of individual
trade unions or numerical supremacy of these employers but from their
disproportionately greater political power.

3. The judicial conception of the employment relationship and the
techniques devised for the elucidation and elaboration of this conception
are not necessarily an indigenous juridical expression of the social and
economic condition of an indigenous employment relationship but
creatures of a legal system that owes its existence to colonialism and

practices to the English Common Law Tradition.

All these superstructural influences coincided to produce a
private individual employment law that is "formally ideologically
developed" but one which is also hardly representative of the economic
condition of the majority of firms in the private sector. Even within

the "organized" (37) private sector the number of employees who can

practically - i.e. judging by workers organizational strength in and
economic viability of individual firms - benefit from the law even
without taking their employers to courts or tribunals is limited. This

dependence of operation of the terms and conditions of employment on
judicial and administrative enforcement has flooded the "Labour Courts"

and the Labour Offices with a permanent overload of litigations (38).
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The law appears formally ideologically developed and expanded, despite
the tiny - (less than 15%)(39) - percentage of urban wage-employment
which the "organized" private sector accounts for, only because of this

largely juridical determination of the terms and conditions of

employment.

However there is a further dimension to this superficiality of the
law.  The "organized" private sector (i.e. registered establishments with
a permanent workforce of whatever size) to which individual employment
legislation wusually applies accounts for a small percentage of total
employment in the "formal" (40) private sector as a whole. The latter
covers in addition to employment in organized industries; casual
employment in these industries, employment in construction, commerce,
services and the formal agricultural sector. The law excludes these
categories of employment either directly through express provision - (e.g.
IERA 1981 SS.4(d) excluding agricultural workers) - or indirectly through
imposition of a definite period of service, or a definite number of
employees in the establishment, as minimum qualification for application
of the law. Employees affected by this exclusion are politically weak
either because, they are situated outside the urban centres or although
within these centres, the casual nature of their work or the smallness and

multiplicity of their employers make these employees organizationally

weak.

1.C.3. The Method of Researching

Whereas 1 have argued in the two previous Chapters that the
ideology of the law is directly explicable by the commandeeringly

interventionist stance of the State towards collective, and public sector



360

individual, labour relations; I argue here that the ideology of the present
law is explicable directly by the operation of numerous secondary factors
and only indirectly by the stance of the State vis-a-vis individual labour
relations in the private sector. However for purposes of a thesis on
Labour Law and the State this does not make examination of the corpus
of private sector individual employment law and its administration less
important. This is so because the focus of the thesis has always been on
examining the effect, which a stance of the State towards a particular
area of labour relations has, on the ideology of the law regulating this
area. Findings such as, that this stance is commandeeringly
interventionist, protectively Interventionist or sometimes abstentionist,
and consequently, that the law regulating the particular area of labour
relations is ideologically under-developed or developed are all directly

relevant to the main theme of the thesis.

As with Chapter IV this chapter discusses the two broad areas or
stages of the employment relationship subject to legal regulation, namely;
(a) selection for employment and (b) the security of employment rights
and tenure of office, and the machineries through which this regulation is
administered. The matters and materials examined in the course of
discussion include the sources, provisions, fields of application and
administration of the law. The discussion endeavours to demonstrate the
following:-

l. The extent to which the corpus and operation of the law reflect

the contributions of the various factors claimed as influencing

development of the law.
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2. Whether development of the law is in consequence reflective of a
particular mode of employment protection law (e.g. one which places
more emphasis on the interests of the workers).

3. The "formal ideological" development, of the process through

which the contributions of the various and sometimes contradictory
factors become law, and, of the juridical discourse through which this law

is communicated to its subjects and audience.

4, The extent to which the "social ideology" of the law is
under-developed.
>. To the extent that the law is reflective of the particular mode

noted above - (i.e. supra 2), the special characteristics of the factors

responsible for this development. In so far as it is explicable by special

characteristics of the Civil Courts and the Labour Offices this point will

be considered under Part 4 of the Chapter.

2. Selection for Employment

I have mentioned earlier - supra text above f.37 Chapter IV - the
reason for the virtual absence of control on selection for employment in
the Sudan. I also indicated that any protection which accrues to
prospective public sector employees is in fact consequential upon a policy
of centralization of recruitment intended principally for the good of the
public service.  Although the need for centralization of recruitment In
the private sector may be less urgent from government perspective,
selection for employment in this sector has not remained without control.
There are two reasons for this. The first is that the social and
economic significance of manpower planning and statistics make a degree

of central control important even in case of the private sector. The
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second reason is that control on selection for employ’f(nent in the private
sector derives from the practice of an administrative machinery that

contemplates as one of its principal objectives the protection of

prospective employees.

2.A. Scope of Application and Administration of the Law

The provisions of the Manpower Act 1974 (MA 1974) relating to,
registration with Employment Exchanges (MA SS.9, 11), the conditions for
advertisement of vacancies by employers (SS.13(1)a), nomination of
prospective employees by the Employment Exchanges and the obligation
on employers to appoint from among those nominees (SS.13(1)b), apply to
both public and private sector employees. The wordings of these
provisions have already been examined in Chapter IV (#1). However the
scope of application and the conditions of administration of the law are
different in the case of the private sector. Both aspects are explained

next.

A Y

2.A.1 The Scope

Determination of the scope of application of the MPA 1974

requires (a) examination of the classes of private employees to which it

applies and (b) the number and type of private sector units to which it

applies.

2.A.l.a Employees Governed by The MA 1974

With the exception of principal posts the holders of which are
under The Agency Act 1974 considered as ostensible representatives of

their employers (MA 1974 SS.13(b)-3) The MA 1974 governs the selection
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for employment of all applicants irrespective of qdéliﬁcation grade or
skill. Although the Minister responsible for labour is empowered to

make exceptions no such exception has been made.

2.A.1.b Establishments Exempted

The MA 1974 exempts only employing units with less than ten
employees (SS.13(1)-b).  Likewise no additional criterion for exemption
from The MA 1974 has in this respect yet been made by the Minister in
exercise of his general powers referred to above (supra Part 1.A.l.a).
One other possible exemption however is that of a company or
corporation whose Act of association provides for its exemption from the
MA 1974. 1 did not find an example of a company specifically exempted
in this manner. In one case however a bank which is exempted by its

Act from "the laws regulating service and post-service benefits" (42)

invoked this exemption as defence against the Commissioner of Labour's
charge that, by directly appointing applicants, it was violating the
provisions of the MA 1974 (43). The Commissioner mistakenly accepted
this as defence. Neither the Arabic nor the English citations -
especially the former - of the MA 1974 would seem to justify its

inclusion into the laws referred to by the wording of the exception (44).

2.A.2. Administration of the Law

There are two administrative bodies entrusted with administration

of all provisions of the MA 1974 including those relating to selection.

One is the Commissioner of Labour Department concerned inter alia with

registration, nomination, and employment of applicants with at least
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university qualification. The second is the Erhi)loyment Exchange
performing the same functions in relation to other classes of applicants.
Both bodies fulfil their duties of selection and nomination on fair
competition bases. They are empowered to nominate and direct the
employment of applicants and determine the number of members of any
special group - (determined with reference to sex disability race or

otherwise) - to be employed by any employer (45).

There are factors which enhance effectiveness and comprehensiveness
of statutory control over selection for employment in the private sector
of applicants with university or higher qualifications. With respect to
effectiveness it must be borne in mind that the law which governs the
selection for employment of this class of applicants is the MA 1974. In
contrast to the (PSR 1975), the (PSA 1973) and the (PSBR 1982) which
govern the selection, for public service, of applicants with similar
qualifications (46), the MA 1974 provides punitive sanctions against

breaches both of its provisions and of regulations made under them - (MA

1974 S.26).

Although private employers as a matter of principle oppose the
inclusion of punitive sanctions in employment law in general and have in
particular complained about the discriminatory tendency of the law to
reserve these sanctions for them (47), the view which the Labour Offices
hold, at least in so far as selection for employment is concerned is
different. According to one Director of a Labour Office; "punitive
provisions have proved valuable and effective . . . and anyway in practice
we invoke them only after all chances for an amicable solution have been

exhausted" (#8). However this may not mean that the existence of the
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.. . . i
punitive sanctions may not itself effect the form of amicable solutions

arrived at.

The scope of application of the MA 1974 has already been
referred to. Suffice to mention as evidence of comprehensiveness that
the jurisdiction which the MA 1974 gives to the Labour Commissariat

over selection of private sector prospective employees with university or
higher qualifications, contrasts with the limited jurisdiction which public
service laws and the classification and exceptions made by them leave
for the PSRBs in their dealing with prospective employees of similar

qualification (49).

There are also reasons which make the application of the MA

1974 to all prospective private sector employees more effective than its

application, and that of the other relevant public service laws, to

prospective public sector employees. Public Service Laws and their

administrators emphasise as the objective of control on selection for

e¢mployment the interest of the public service. In contrast, the
regulations subject to which the MA applies, and the practice of the
bodies entrusted with their application, place much more emphasis on

equality of job-opportunities for all unemployed, in case of the private

sector (50).

Most important is the fact that many of the procedural lacunae
that impede implementation of legislative control on selection for public
service are peculiar to that sector. Any employment exchange or
district Labour Office may prosecute any private employer who fails to

comply with any of the provisions of the Act or its regulations. The
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office or exchange may prosecute, either, upon receip‘é of complaint by a
person who having been nominated by them is rejected by an employer in
contravention of the MA 1974 SS.13(1)-b (51), or, on their own motion in
respect of violations uncovered in the course of an inspection carried
under the MA 1974 SS.25(1) (52). However instead of prosecuting

the Labour Offices sometimes refer the complaint to the
geographically jurisdictionally competent Civil District Court. These
District Courts may hear the dispute afresh, summon the labour officers
as witnesses, order specific performances or inflict the punitive penalties

provided for under the law (53).

Summary

Selection for employment is an area that in so far as the
majority of employees in both the public and the private sectors are
concered is governed by the same Act although the regulations subject to
which the Act is administered are different. However because there is
ho State commandee:ring intervention with the autonomy of the agencies
involved in the administration of the law in case of the private sector
the Act and its regulations are "formally" effective. Hence although
they theoretically apply to both sectors the provisions of the MA 1974
restricting direct recruitment and making mandatory the employment of
members of special groups are potentially more likely to be enforced
against private employers. However, notwithstanding this formal
enforceability of the Law, it has been noticed that Employment
Exchanges make no contact with potential employers or school and
training institutions in their areas of jurisdiction, and themselves lack the

facilities, for the testing of skills and aptitudes. In effect, "there Is a
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facade of matching workers with jobs by means of pu:l;lic action but there
is little substance behind it . . . ILO Sudan 1976.118". "The Manpower

Act 1974 . . . is excessively ambitious . . . and should either be amended

or abrogated . . . Ibid."

Judging by the number of people who can actually benefit from
the operation of this system of control on selection the MA 1974 and its
administrative machinery are hardly "socially effective". The exception
of establishments with less than 10 employees in effect excludes the
majority of the urban labour force (ILO Sudan 1984.177). Moreover
although employers subject to the MA 1974 are prohibited from directly
appointing any applicant there is evidence to suggest that the exchanges
have failed to fulfill employers' requests for casual or temporary work -
ILO Sudan 1976.372. The reason for this is that the seekers of casual
labour - (either because in fear of the possible delay involved or of the
procedural requirements which placement through the exchange might
entail in case the casual labourer so placed desires to change employers)
> have so far shown no interest in benefitting from the system. Even
among seekers of permanent employment, who constitute the vast
majority on the exchange register, only a minority is actually placed each
year - Cf Table 7. There are two possible reasons for this.  The first
is that, - (bearing in mind that there are only 28 exchanges for the whole
country) - there could be huge operations of direct hiring of which the
exchanges are not even aware. The second is that people apply to
employment exchanges only after they have unsuccessfully exhausted

their own personal efforts to find a job on the free market.



TABLE 7

The Rate of Placements to Outstanding Registrations

Year No. of Registered No. of Those %
Applicants Placed
1977-1978 102445 15016 14.7%
1978-1979 97288 11728 12
1979-1980 83956 16361 19.5
1980-1981 89970 11643 12.9
1981-1982 77369 8696 11
Total 451028 63444 14.1

Sources: Compiled by the Author from the statistics

of the Labour Department Annual Reports 1977-1981.
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In spite of what has been said, the area of selection for
employment is, compared with other areas, the least protected. This

will be clearer the moment other areas have been examined.

3. Security of Employment Rights and Tenure of Office

Introduction

The private individual employment relationship has become a
subject for official-i.e. as opposed to customary-regulation since the
beginning of this century only. But, unlike that of public employment
the regulation of the private employment relationship proceeded until
1948 on the basis of case-law. The fact that the judiciary was staffed
by British judges (Hassan 1979.12) and that the permissibility of importing
English common law principles and doctrines had been established by the
year 1900 (54) meant that the content of case law derived wholly from
the English Common Law of Contract. Due to, the short period of time
involved (i.e. 1900-1948), the scarcity of litigation at that time and the
tendency of litigation to recur more in certain areas than in others,
judicial regulation was not comprehensive in any one single area let alone

all areas of the private employment relationship.

The promulgation in 1949 of the first individual employment
legislation - (The Employers and Employed Persons Ordinance, EEPO
1949) - did not put an end to the role of the judiciary in the regulation
of the employment relationship.  This is because the EEPO 1949 did not
oust the jurisdiction of the Civil Courts. Although workers' struggle was
a factor (55), it was not the decisive factor in the introduction of the

EEPO 1949. The EEPO 1949 was like other contemporaneous ordinances
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introduced by a colonial administration influenced in its turn by a myriad

of external and internal conditions (56).

The provision in the Ordinance of penal sanctions (57), seen by
some commentators (58) as a "most striking change brought about",
marked the beginning of the duality of public and private law referred to

earlier (59). Until now the practical significance of these sanctions lies
in that they allow administrative authorities to inspect and effect
implementation of the law on their own motion. Equally important
however is the practical effect which these punitive provisions and the
EEPO 1949 in general produced on the judicial perception of the

employment relationship.

The weight of judicial authorities has since 1949 always tilted In
favour of treating the EEPO 1949 as an enactment of public law (60). It
is now firmly settled that the private individual employment legislation
provides a minimum floor of rights whose maintenance is mandatory.
This, in the words of the Supreme Court, is, "the interpretation
compatible with the objective of the EEPO which, is, the protection of
the weaker party against possible exploitation by employers.  Hence, it
is as a matter of public policy, mandatory to abide by its provisions and

"

the courts are bound to declare any contract not so abiding as voiud . . .

(61).

Carried to its legally logical conclusions this judicial view has the
following two implications: (a) in deter:aining the ‘egality or illegalitv of
a contract of emplovment the court mav iznore the mutual and express

intention of the parties. Two recent cases - Muwrad -v- Madeline and
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Central Trading Co. -v- S Diryas (62) - demonstrate ’fihis point. In both
cases employers were held liable for unlawful dismissal under the EEPO
1973 SS.10(2) even though their contracts with the plaintiffs expressly
stressed the probationary nature of the employment (63). Rejecting the
argument that such contract is by its nature conditional the Supreme
Court reasserted in the latter case; "remedying the de facto economic
inequality inherent in the employment relationship was the crucial
objective behind introduction of the EEPO 1949 and its subsequent
amendments, and that, that introduction has transformed employment
from a private contractual into a publicly-regulated relationship . . Ibid
pp-171-172". (b) The construction of private employment as a
State-regulated relationship does not and should not prevent the Courts
from holding employers bound by their own undertakings of providing
terms and conditions of employment better than those guaranteed by

statute (64).

As a brief background this introduction has sketched in the
general orientation of employment protection law and the role which
legislation and the judiciary play in influencing this orientation.  But the
judiciary and legislation are not the only factors which influence
development of the law. The following discussion of employment rights
elaborates more on the contributions of these and other factors to the
development of the law. It also reveals that either because, of the
moral necessity of some of the rights involved or in anticipatory fear of
the potential political influence of the trade unions, legislative protection
of this area began at a time when the private sector was too
under-developed to sustain standardized terms and conditions of

employment.  This discussion also suggests that the EEPO 1949 was the
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source for the classification of these terms and conditions of employment
as matters of "rights".  All subsequent changes in the law - (including
those effected through subsequent legislation) - were either quantitative
improvements or remedies of technical flaws which the operation of the

other factors or of some of them has respectively demanded or exposed.

The EEPO 1949 was, amended in 1969 and 1973 and finally
repealed by the Individual Employment Relations Act (IERA 1981) in
1981. I will examine the rules governing the security of employment

rights and those governing employees tenure of office under two main

separate headings.

3.A. Security of Employment Rights

Judging by the contemporaneous economic and employment
conditions of the private sector the promulgation of the EEPO 1949 was
a considerable advancement for employees in this sector. The total
number of persons employed in the private sector was then approximately
40,000. The vast majority of this tiny workforce was engaged in
construction, commerce and other tertiary industries (65). The naturally
temporary employment some of these industries provide, the smallness
and financial insecurity of some of them and the then strong social and
economic links the workforce had with their rural background (Fawzi,
1957.10) all combined to produce an uncommitted workforce, unstable
employment and a high labour turnover. The latter were in turn factors
militating against the adoption, as statutory minimum standard, of terms

and conditions of employment advantageous to the workers.
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The terms and conditions of employment intrgduced by the EEPO
1949 are aavantageous to the workers also if judged by the condition of
organized labour prior to promulgation of the Ordinance. Only one trade
union with a then modest membership of 11,611 existed prior to the
introduction of the Ordinance (66). Apart from strikes staged by this
trade union there had been no organized labour unrest in the years that
immediately preceded the introduction of the Ordinance. The strikes
launched by the WAA had aimed only at realization of particularistic

industrial gains (67).

The EEPO 1949 also introduced terms and conditions of
employment that were until that time deemed extra-contractual. Had it
not been for the EEPO 1949 the pre-independence courts in the Sudan
might have hesitated for some time before recognizing as a matter of
right employee's entitlement to "rights" (68) such as paid holiday,
sickness leave and an 8.1/2 hour working day. One cause for such
hesitation would have been that, English precedents on which Sudanese
tourts used to rely were, at least in respect of the first two rights,
themselves equivocal (69). Moreover the courts in Sudan were until 1948
ready to apply English Common Law precedents but not the British
statutes providing statutory protection for or extra contractual rights in
favour of employee. In the case in which this principle was laid down
(70) the employee claim for compensation was rejected by the High Court
because; 'there was neither proof of negligence on the part of the
employer nor a term in the plaintiff's contract of employment to justify
such a claim" (71). The court refused to import the principle behind the
then English Workmen's Compensation Legislation (72) which allowed such

claims for compensation.  The reason for the refusal was that English
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legislation "did not arise out of English Common Law, but introduced

novel principles". Ibid.

In what follows I examine the floor of rights founded by the

EEPO 1949 and supplemented by subsequent legislation" (73).

3.A.1. Employee's Right to Pay During Illness

The EEPO 1949 SS.21(1) introduced as right for employees who
had completed two years of continuous service, a biannual 2 months -
(one fully paid and the other half paid) - sickness leave. In spite of the
"vast expansion of commercial and industrial activities, and the resultant
increase in the urban workforce, that took place between 1948-1969" (74),
the leave and the amount of payment introduced by SS.21(1) survived
unaltered until 1969. Political campaigning by the trade unions between
1967-1969 (75) on the one hand and the economic conditions referred to
above on the other urged the government to introduce an amendment, to
the EEPO 1949, in 1969 (76). The EEPO 1949 SS.21(1) was affected only
in two respects. In the first respect both the duration and the paid
proportion of leave were increased. In the second respect a new
SS.21(3) codified women's right to a fully paid 8 weeks maternity leave
and, in cas