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The overall purpose of this thesis is to examine problems concerning implementation of
the concept of sustainable development in the area of water resources using Thailand as a
case study of a developing country. The aims and objectives of the thesis are to provide an
analysis of water case studies focusing on fieldwork undertaken in different regions in

Thailand, an analysis of the legal system; and strategies for environmental protection;

considered 1n the context of rapid economic expansion.

The thesis begins with an examination of the foundation and background of Thailand’s
legal system, its economic development and its environment. Particular emphasis is given
in the thesis to water resources. Water is a specific medium to judge pollution standards as

a whole. Pollution for land and air often eventually makes it way into water system. Water

regulation and pollution control is an example of environmental regulation as a whole. This
is followed by an analysis and evaluation of the legal framework of environmental law.
The aim 1s to examine the evolution of the legal protection of the environment in Thailand
as well as to analyse the existing contradictions between the country’s legal order and its
actual environmental problems. The dynamics of the country’s political process are then

considered. Finally, the question of how the concept of sustainable development might

assist in the application of environmental protection to water resources in Thailand is

examined, using disputes over water allocation and water pollution. The case studies are

drawn from different regions in Thailand.
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In Thailand there has certainly been more environmental awareness in recent years, but
the implementation of sustainable development strategies remains at an early stage, despite,
the Rio conference in 1992 and Rio II in 1997 emphasising the conservation of natural
resources. The concept of sustainable development is also incorporated in the new
Enhancement and Conservation of National Environmental Quality Act 1992 (the 1992
Act), despite to a limited extent, some principles for sustainable development such as the
precautionary principle, the PPP, EIA, right of access to environmental information and
public participation. In Thailand primary legislation is in place but water resources
regulations are required. Thailand is on a slow learning curve in its strategies for protecting
the environment.

In the thesis, case studies at a local level have been undertaken and through these case
studies, it is clear that sustainable development concept is not fully integrated and accepted
as a way to solve water problems at a local level. This indicates a failure of western
concepts and their adaptation in developing countries such as Thailand. However,
traditional approaches may be used to improve and promote sustainable development
concepts together with Agenda 21, western approaches and experiences, which 1s called
“The Mixed Approach”. Thailand is in the advantageous position of being able to leamn
from the mistakes and environmental failures of the developed countries with respect to
water resources policy. At the very least, it must acknowledge that environmental problems
cannot be fundamentally solved without addressing them at the time of economic

development. Still further, Thailand must not adopt the model of western environmental

protection laws without first ensuring that the new reforms are suitable for the needs of the

Thai economy and people.
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Preface

Preface

It has been reported' that three-quarters of the earth’s surface are covered with
water. However, unlike some natural resources, the total volume of water is not
increasing or decreasing. There is essentially the same amount of freshwater on the

planet today, as there was 2,000 years ago. ‘ By the year 2,050, the world population is
estimated to become over 6,000 million. This requires sufficient quantity and quality of

water for agriculture and other uses, especially for industry to meet the potential
demand. It means that appropriate water control and management must be ensured to

preserve water resources for future generations. As it becomes increasingly scarce in
areas around the world, many debate how best to manage these critical resources. Yet

trends in freshwater availability still fail to receive the attention they deserve and are
rarely examined in the context of sustainable development.

The purpose of this thesis® is to examine water pollution in Thailand and the attempts
to fully implement the concept of sustainable development developed 1n the Western
world since the Rio Declaration. Thailand is a case study of how the protection of water
resources might be addressed within the overall context of sustainable development.
Thailand is a developing country with the potential for sustainable growth. In the past
two decades, Thailand has moved from an agricultural country to become an increasingly
developing and industnalised country. The main features of which are the expansion of
industrial development and increasing urbanisation. This has taken place rapidly.
Thailand’s economy has made remarkable progress over the past two decades to above
the average GDP of 7 % throughout the 1990s. Since 1997, Thailand has suffered
economic decline because it 1s suffering from the so-called “bubble economy”. This
means 1its rapid growth may be equalled by its rapid decline. In the future, it will be
interesting to see how Thailand will handle the environment protection during the current

economic recession. After 2003, it is expected that Thailand will experience economic

; J. Barbcris,“ International Gmmdwatqr Resources Law’, (1986) FAO Publication No. 40, p.1.
P. LeRoy, “Troubled Waters: Population and Water Scarcity’, (1995) Colorado Journal of International

Environmental Law and Policy , Vol. 6, pp. 299-326.
3 A summary is provided in the abstract.
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growth once more.

The thesis examines some of the legal aspects attached to the concept of sustainable

development and Agenda 21, which has played an important role in environmental
international law. Due to the vastness of the subject of environmental law, the research 1s

focused only on protecting water resources; developing strategies against water pollution

and developing a policy of sustainable development in Thailand. The thesis takes account

of these recent developments by examining the current Thai legal system, economic
devélopment and the environment. The environmental problems especially water
resources and water pollution in Thailand are then examined, followed by an analysis and
evaluation of the legal framework as well as the water legislation in these areas. Finally,
the Thai water case studies will be addressed.

This is the first thesis in this field. The research undertaken is based on fieldwork
carried out in the last two years. The fieldwork covers the development of conflict
resolution in a number of cases involving water resources. None of the cases involved
court proceedings, thus emphasising the informal methods of dispute settlement. This 1s
in sharp contrast to the highly developed legal system and modernisation programme for
law reform. I had a general interest in environmental issues before I stared this research. I
chose to do the research in the area of water resources. Firstly, because there has been
account or study of literature about water problems than in other areas in Thailand.
Second, since modernisation has taken place in Thailand, water resources as the main
sources of energy, the problems of water pollution and water scarcity became a much
more serious problem than any other area of environmental protection. Therefore, it is
hoped that the analysis oftered in this thesis, may further this area of study to other

relevant fields of the environmental law in the future and benefit the people of Thailand

with a better environment as one of the aims of the thesis.

Xi
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PART I THAILAND’S; LEGAL SYSTEM, ECONOMY AND ENVIRONMENT

The content, organisation and layout of Part I of the thesis is as follows: In Part I,
there are four chapters. Chapter 1 is an introduction to the thesis, it sets out the basic
themes and issues to be addressed. An overview of environmental law and legal systems
in Thailand is provided. The economy and environmental problems in Thailand are also
considered in outline. Chapter 2 contains an introduction to the Thai legal system, its ctvil
law tradition and the procedures and process involved in civil and criminal cases
including environmental procedures. Such procedures are the basic foundations of
Thailand’s legal system, which reflect Thailand’s agricultural and feudal system. Chapter
3 provides an introduction to the economy in Thailand. This covers early economic
development and its remarkable success until the collapse in 1997. The so called “ Boom
(1986-1996) and Bust (1997- ) years”. Thailand’s economy 1s expected to recover by
2003." Chapter 4 is focused on the Thai environment in the context of the development
of the country, it’s institutions and policies. Rapid industrial growth and development

impacted severely on natural resources especially the quality and availability of water

Iresourccs.

' World Bank Report and Monitor on Thailand’s Economy, http:/www.worldbank or.th/monitor. asscss on
18 March, 2000.

Chapter 1 Page 1



Introduction...

Chapter 1 An Introduction and Overview of the Thesis

Introduction

The thesis is a study of environmental law and water resources in Thailand. The
purpose of the introduction is to explain the organisation of the chapters and the

methodology used in the thesis. There is also some contextual background setting out the

economic changes to the environment experienced in Thailand over the past two decades.
Organisation of the thesis

The thesis is divided into three parts, Part I is concerned with explaining the history
and background of Thailand’s legal system, economy and environment. In chapter 1,
there is a general introduction providing an overview of the content of the thests, the
main analysis and why water resources is the primary focus of the thesis. It became
apparent during the research for the thesis how water has a principle role in Thailand’s
future prosperity. The central and pivotal importance of water needs clarification and this

set out below by way of an overview.

Protecting Thailand’s environment inevitably leads to the question of the role of law
and the Thai legal system. Chapter 2 of the thesis provides an outline of the legal system I
analyse the development of the Thai legal system. I adopt an historical approach that sets
out significant events from the early period to recent development in the legal system in
Thailand. In Chapter 3, I analyse the economic development I first outline the economic
history. This is followed by the modern experiences leading to the result of the economic
collapse in the 1990°s. 1In Chapter 4 there is an explanation of the major problems facing
the environment in Thailand. In this general context, it is possible to appreciate how
significant water resources are and how regulation and protection are required to assist

Thailand in developing the right agenda for the future.

Chapter 1 Page 2
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Part II of the thesis is principally concerned with water resources and the law in

Thailand. In Thailand the substantive law on water resource and quality is complex. In

chapter 5 and 6 there is an explanation of how improvements in the law, introduced over
the past two decades have failed to have an impact on Thailand’s environment and water
resources. The new 1992 Enhancement and Conservation of National Quality Act (1992
Act) is examined. The 1992 Act provides a modern and comprehensive code of
environmental protection. A new agency (strengthening the existing NEB) and fully pro-
active enforcement powers. As will be outlined much of the 1992 Act comes from
Western influences in environmental protection law. The question addressed is how
effective is the 1992 Act in Thailand? In chapter 7 there is an evaluation of the variety of
case studies involving water disputes in Thailand. The research undertaken for the case
studies is based on primary research. I give an account of the case studies which occurred
in different regions in Thailand and in which the sustainable development concept is
invoked. In an analysis of the case studies, I make a number of specific points about
water resolution in Thailand. This 1s focused on the current statutory environmental
legislation to tdentify and mitigate adverse environmental effects, the governmental
decision on the part of environmental protection who enforce the law. In the light of
water case studies, a number of questions arise : Does the sustainable development
concept address the existing demands of (a) a fast developing market economy (b)
developing countries (c) regional vs. central differences (d) a feudal system- legal system
which is not fully integrated and modernisation challenges (e) political differences and
corruption (f) villages vs. city or central vs. domestic?

Part III of the thesis is as follows: In chapter 8 I analyse the principle concept of

sustainable development. The concept is western in origin and the question arises as to

how sustainable development is implemented in Thailand through the water case studies

Chapter 1 Page 3
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analysis. In chapter 9, I make some general conclusions sustainable development and
water resources in Thailand. Because the ideals of sustainable development were taken
from the Western world it requires the acknowledgement of adverse impacts upon the
environment and natural resources from unrestrained economic development. It
ultimately requires a willingness to set limits on the type and manner of development for
the long-term benefit of society and the ecosystem. One question that I attempt to answer
is does the implementation of the concepts of sustainable development succeed in
Thailand from the perspective of developing countries? In addressing this question, I
analyse the current state of sustainable development and advance a number of
propositions about its future as to its long-term commitment in developing countries. The
balance between economic growth and environmental protection is addressed in the
analysis of the case studies on water resources. By way of conclusion, as far as
implementing sustainable development in Thailand is concerned, I conclude that there
has certainly been more environmental awareness in the period following the Rio Summit
and the most needed legislation is in place. The traditional and eclectic approach in
Thailand has to be integrated into Thai environmental laws and policies in the future as
well. The main problems are ensuring effective law enforcement and achieving greater
public participation.

The main focus of the thesis is a study of water resources. There are a number of
reasons why water resources was chosen as a subject. Water resources provide a good
case study of the main challenges facing Thailand’s ambitious plans for economic
modernisation. Water resources are linked to energy supply as the bulk of Thailand's

energy requirements are provided through hydroelectric schemes. Thailand is likely to

require significantly more energy for both rural and industrial development and for most

Chapter 1 Page 4
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of the next century”. This places enormous demands on the development of water
resources. Such intensified economic development has already had substantial impacts on
water resources and environmental quality. One way forward is to implement the concept
of sustainable development already required in international law. Thailand’s
environmental law since 1992 provides for principles of sustainable development. The
question of how the concept of sustainable development, which is fully tested and
adopted by western countries, might assist in the application of environmental protection
especially the water resources in Thailand 1s a key 1ssue for the future. The problems of
sustainability are addressed in the thesis. A part of the research undertaken for the thesis
includes a number of case studies to discover the effectiveness of the newly modernised
environmental law in Thailand. The water case studies in Thailand provide for the first
time in a study of how Thailand today has emerged as a vibrant industrial country with
increasing demands on its water resources. It 1s clear from the case studies that managing
water resources 1n Thailand faces a number of challenges not least the question of how
local customs have to be accommodated within the general scale of environmental laws
and their application.

Building on the ideas of sustainable development is Agenda 21. Agenda 21 takes
sustainable development a step forward in strategies for implementation. Agenda 21
interprets sustainable development to mean that a communities based focus at a local
level should be made to develop a co-operative approach to development and
environmental protection. Agenda 21 is comprehensive in scope and includes common

access to a variety of distant areas to develop an integrated and common progression with

co-operation between states.

2 TCS7E, gailanc_:l‘ National Report to UNCED 1992 ‘Energy and Environment’(Bangkok, TCGE, 1992),
pp. 127-132.

Chapter 1 Page §
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Agenda 21 1s expressed in a series of goals, objectives and prospects with a cost
estimate. The aim 1s to build on the principles achieved in developing the global audit.

Education and political action must be unveiled to see how far each nation achieves

common goals and objectives” Whether Agenda 21 will provide a view of
implementation of sustainable development 1s examined in the thesis.

Methodology used in the thesis

The methodology in the thesis requires elaboration. The methodology applied is as
follows. First, research was undertaken setting out all the current laws, statues and cases
relevant to water resources in Thailand. This involved extensive research in libraries in
Thailand and also through databases in the University of Warwick Library in the UK.
Secondly, an analysis of Thailand’s new environmental protection laws, the work of the
newly established environment agency in Thailand was undertaken. Thirdly, fieldwork
undertaken over the past two years focused on a number of case studies involving water
disputes (such as water allocation, water pollution, planning matters and in building a
dam etc.). Surpnisingly, few contlicts reach the Courts. This is so even when legal i1ssues
are involved. Instead it was found that the conflicts were resolved internally and on an
informal basis. Given the nature of the hugely complex and modern form of
environmental law in Thailand the case studies provide a striking analysis. Thailand’s
legal system operating 1n rural and local areas is largely unaffectedly by central laws and
legal institutions employed by central government authorities. The contrast between local
problems and central government solutions could not be more striking.

Finally in considering the concept of sustainable development comparable relevance

was given to the UK and European Union. The key question is whether sustainable

> T. O’ Riordan, Environmental Science for Environmental Management (Longman Higher Education, July
1995), pp. 22-34.

Chapter 1 Page 6
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development is of practical use in Thailand’s diverse and complex economic structure?
Serious doubts arise as to the effectiveness of applicability such as a concept of
sustainable development in the context of Thai cultures and society.

A number of sources used in the thesis may be identified as following;

Documentary research: In the first stage of writing the thesis existing documents
relating to the environmental law aspects of the exploitation of water resources and
general back ground in Thailand were collected and studied. At the same time, problems
arising from the implementation and application of laws concerning the water resources

laws will be examined from both the substances of such laws and their enforcement.

Resolutions to the problems can then be suggested.

Field research: after the documentary research was completed and suggestions made,
the ideas and suggestions were examined based on observation not on the theory
collected during fieldwork. Ideas, which can be implemented in practice and are capable
of solving the identified problems, can be proposed for further study. The collection of
data and the cases will be carried out using Thailand as the base. The Thai water case
studies are addressed and carried out by interviewing persons involved in enforcing the
law such as water users, government officials and environmental agencies, NGOs relating
to water resources etc. conducted by the supervisor and researcher. The thesis does not
confine itself to pure desk or library work. Field studies are undertaken, for example to
ascertain the views of government officials and agencies. The latter still play an
important role in implementing and enforcing certain environmental laws. The
Environmental Agencies are interviewed and their judgements studied to find out to what
extent they contained environmental provisions. A careful scrutiny of decisions rendered
by government revealed that not one single case dealt with environmental matters. This

observation 1s not meant to put blame on anybody, it simply proves that environmental

Chapter 1 Page 7
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law cases have not come before the bench or the government. This is significant since it
highlights Thailand’s policy dilemma, the lack of environmental law enforcement even
where appropriate and satisfactory legislation exists. Having completed the data
collection from the documentary research, empirical methods and the case study, a
critical analysis can be made of the major problems concerning water resources and
suggested improvements and a revision of relevant laws can be made and alternative

solutions suggested.

It may be concluded that from the beginning a number of themes and methodology
framework exist in undertaking the thesis. The first theme 1s the rapid economic
development in Thailand during 1960s- 1998s. This exponential growth was occasioned
by a shift from import-substitution manufacturing to export-onented industrialisation in
the 1970s at the expense of its own environment and natural resources. The second theme
is the concept of sustainable development and Agenda 21, which is the core of the thesis.
To look at problems concerning implementation of the concept of sustainable
development from the perspective of developing countries using Thailand as a case study.
The last theme is an analysis of the case study of water resources and water conflict in
Thailand. The thesis also examines some of the traditional approaches attached to the
concept of sustainable development in Thailand such as local knowledge, Buddhism,
animalism, which has played an important role in the environmental protection 1in
Thailand.

Last but not least, the brief overview of methodology discussed above illustrates

some of the key features of the case study approach because this research work is the first
one in this field of law about water resources in Thailand. Furthermore, particularly in the

Thai literatures, there have been less reports in the literature about water resources than in
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of biological diversity. It should be noted also that many of the best works in Thailand
regarding the water issues have still to be translated into English. Most of literature
reviews are limited to those already available in English.

In the final analysis it is hoped this thesis will provide an important foundation for
future research. The underlying argument that emerges is that rapid development
strategies must take account of local needs and requirements. The lessons for the study
are clear: failure to relate new laws to the custom of the people will inevitably lead to
failure.

Water resources and the environment: An overview

The topic water resources was chosen because of the pivotal role of water in the
environment. As Howarth® explains: “...why water quality regulation has been a
precursor for legislation governing the other environmental media, since in many
instances the aquatic environment acts as a sink or repository for pollutants that are
initially discharged into other media. Pollutants discharged into the air fall to the ground
and are eventually washed into water and similarly, solid waste often generates liquid
leachate, which percolates into ground or surface water. Water quality and aquatic
ecosystems often serve as a barometer of the general state of the environment and
certainly water legislation has served as a testing ground for principles subsequently
applied to other areas of environmental regulation.” At the onset some information and
analysis is required setting out Thailand’s water resources. It is clear that water resources
in Thailand face an unprecedented crisis. In Thailand water resources are essential for life

and the maintenance of the ecosystem. Water is a central medium for the development of

an environmental strategy. Pure water 1s available in abundance in Thailand. Pressures

‘ W. Howarth, ‘Self-Monitoring, Self-Policing, Self-Incrimination and Pollution Law’, in The Modern Law
Review, Vol. 60, No. 2. March 1997, p.203.

Chapter 1 Page 9
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for its use include water for domestic usage and industrial use is increasing. Water i1s a
major source of energy in Thailand. Various major and small hydroelectric schemes
provide Thailand with an environmental friendly energy source in electricity. It is clear
that there are major issues to be addressed in the planning, allocation and impact of
hydroelectric schemes. There are some problems arising as follows: First, water resources
face rising domestic demands for the use of a wholesome supply of water. Population
growth over the past three decades especially in cities and towns require additional
supplies of water. In addition water supply is driven by demands for industrial usage as
well as for domestic supply. These demands must be met within the normal weather
cycle. There is a particular water shortage in the dry season, tlooding 1n the monsoon
season and water pollution in the canals and rivers as well as land subsidence.
Industrialisation and increases in urban population have contributed to put pressure on
scarce water resources and management. It 1s estimated by the UN that in 1990 Thailand
had less than 1500 cubic metres of freshwater per person and 1s among the countries
projected to fall into the water stress category before 2025°,

Water resources are substantially affected by the problem of deforestation. In 1960
about 54% of land in the country was covered by forest but in 1978 and 1993 the forested
area amounted only 34.15% and 26.02 % respectively.® The most severe deforestation
occurred between 1960 and 1978, the forested land lost was approximately 1,320,000
acres per year.” Although the government has tried seriously to tackle these water

resources problems for a decade, water supply is lost to pollution and flooding forests

> P. LeRoy, ‘Troubled Waters: Population and Water Scarcity’, Colorado Journal of International

Environmental Law and Policy, Vol. 6, 1995, p.310. Based upon these findings, it suggests specific
thresholds of “water stress and water scarcity”. Country water exceeds 1, 670 cubic meters per person per

year will suffer only occasional or localised water problems. Below 1, 000 cubic meters, countries

experience ch_ronic water scarcity. When fall below 500 cubic meters, countries are said to experience
absolute scarcity.

® Office of Environmental Policy and Planning, Ministry of Science, Technology and Environment,
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every year. This is so, especially in the headwaters that are vital to the maintenance of the
ecological balance of a river basin. The deforestation of the headwaters contributes to
flooding in the wet season, water shortage in the dry season, soil erosion, and loss of soil
fertility, river salutation, and the decrease or even the extinction of some wildlife and
plants. In recent years, pressure has been growing on water resources in many regions
around the country with increasing demand from the domestic, industrial and agriculture
sectors as well as for disposal of industrial effluent and sewage. As the twenty first
century begins Thailand is entering another era when water 1s to be recognised as an
economic commodity and must be used more rationally protected from degradation and
did not considered an unlimited resource. There 1s a problem of supply and demand over
water resources in Thailand. Moreover, Thailand is steadily approaching a water crisis
due to global warming with serious seasonal water shortages and heavily contaminated
and depleted surface water and groundwater resources. Although it seems to have an
ample total quantity of water resources to meet rising demands, adequate water may not
be readily available to meet the growing demands where it is specifically needed and at
the time of greatest demand. Therefore, the steadily growing demands for water are an
issue of particular concern throughout the regions. Many of these environmental
problems have a common cause which may be linked to the rapid growth of the economy
of Thailand over the past decade.’Remarkably rapid expansion of the economy
accompanied by a population growth has not only raised the standards of living of the
people in Thailand but has also created in its wake problems of sustainability of water

resources development. This 1s the paradox that faces all developing countries:

expansion, creating jobs and wealth is often at a high cost to the environment.

(1999) Report of Environmental Quality Situations, 1997-1998, PP.2-3.

"bid., p. 3
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Second, in addition to the depletion of water resources, Thailand also has to deal with
water pollution. The quality of water in some major rivers has been degraded by waste
discharged from factories, households, communities, farms, and transportation. This point
re- iterates the central importance of water in the general environment in Thailand. A
study of the water quality in four major rivers of Thailand during 1981-1990 carried out
by the Water Quality Section, Environmental Quality Standard Division indicated that the
four major rivers as well as their tributaries had been contaminated by increasing
drainage of waste. It may be said that the quality of water in the rivers, particularly at
their lower reaches is below standard and continues to deteriorate. The study of the
Thailand Development Research Institute (TDRI) also indicated that in the major nvers
industrial factories contributed approximately 25% of water pollution while the
remaining 75% was caused by wastewater from household community. It should be noted
that wastewater from the agriculture sector includes that from the houséhold communities
because agriculture in Thailand is mainly by individual farming. This is unlike industrial
farming which is common in the UK or Europe. However, pollution from industrial
factories comprises toxic substances and heavy metal, which are harmful to the public
health. This source of pollution includes among other things, metal factories, and metal
plating factories, repair and assembly factories, electronics factories and chemical
factories. In sum the study of urgent solutions must include not only the control of
wastewater from the industrial sector but also that from the household community and
agriculture sector as well.

Apart from the quantity and quality problems, attention should also be given to the

ineffectiveness of public sector organisations responsible for the utilisation, development,

8 Fo}' example, sce T. Chongpeerapien et al., Energy and Environment : Choosing the Right Mix (Bangkok,
Thailand Development Research Institute, 1990).
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Introduction... WARWICK

management, administration and conservation of the water resources, particularly those
having legal implications. Most community water supply systems in Thailand are
managed by two state enterprises, the Metropolitan Water Authority (MWA) and the
Provincial Water Authority (PWA). Over the past decade, MWA and PWA have made
substantial strides improving their overall efficiency and performance (billing and
collections, unaccounted-for-water and planning). However, water and sewage services
and pollution control remain deficient. In the PWA service area demand will require a
dramatic expansion of about 20% a year compared with past growth of about 12%.°
PWA'’s major problem is a lack of experienced technical staff due to low salary levels

those in the private sector are two to three times higher. Sector investment needs of about

15 billion Baht'’ a year will require substantial external or private-sector financing.
Since environmental problems have become a very serious issue in the world, from holes
in the ozone layer to the recycling of discarded cans, environmental issues affect us all at
many levels.

Considering the current supply and demand of national resources, ' Thailand has been
facing a number of pollution problems as have been mentioned above. Amongst
developing countries, the rate of economic and industrial growth in Thailand over the
past few years has been one of the highest in the world.'* This has brought with it

numerous environmental problems. As set out in the table below Thailand’s

environmental crisis 1s clear.

? The World Bank, Thailand Sector Report: Increasing Private Sector Patticipation and Improving

%EM_SE@M& , (Bangkok, East Asia and Pacific Regional Office, October 11,1994) p. 23.
Ibid.

' See g;re Arbrabhirama, Anat et al., Thailand Natural Resources Profile (Singapore, Oxford University

Press, 3).

'? Asian Development Bank, Asian Development Outlook 1991( 1991).
Chapter 1 Page 13



4BR
R Dbl

T

Introduction... WARWICK

Table 1.1 Comparison of Growth Rates (In real GDP) of Asian Nations

1987 1988 1989 1990 Average

Thailand 9.9 13.2 12 10 11.2
Korea 111 115 6.1 8.7 9.4
Singapore 88 111 02 8.3 9.4
China 106 0.8 4 5 1.6
Hong Kong 138 79 23 23 6.6
Malaysia 5.2 8.9 8.8 9.4 8.1
Indonesia 3.6 5.7 7.4 [ 5.9
Philippines 4.7 6.3 5.6 2.5 4.8

Sources: National Economic and Social Development Board for Thailand Asian
Development Bank (ADB) for other countries

Economic development and the environment in Thailand: An overview

As shown above, rapid economic development occurred in the past decades.

Thailand’s economic miracle, achieved through unprecedented growth in the 1980’s,
provided Thailand with prosperity and autonomy over its macro-economic policies.
Thailand was one of the first economies in the Far East to experience high growth. The
debt crisis in 1997 led to equally unprecedented economic depression. A resume bid of $
17.2 billion was requested; the currency (the baht) fell by over 100% of its value to the
dollar, foreign debts escalated to $ 89 billion and the country was for practical purposes
bankrupt.”

Thailand’s “bubble™ economy became notorious with lessons for developing
countries around the world and for other countries in the region. Of longer term
significance was the implication that the economic disaster would affect Thailand’s
ability to exercise control over its own economic policies. The IMF and other

. e 14 . . v 4s .o .
developmental organisations™ occupied a “colonial” position over Thailand’s economy

and exercised control over the “levers” of economic management.

' Ibid,
** Ibid., sce World Bank Report and monitoring on Thailand’s Economy, pp. 23-45.
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Once Thailand suffered economic recession the reverse of the trends noted during its
growth years occurred. Population shifts from city to village began as people returned to
villages after unemployment in the cities. During the period of economic prosperity, the
population within cities increased in line with industrial growth. Following recession, a
large part of the population returned to villages to find work. The figures are dramatic:

“ .. government figures showed that by 1998, 80,000 workers had been laid off since the
middle of 1997."”

Thailand’s economic development began in the 1950’s with World Bank support.
Industrialisation, foreign investment from Japan and a broadening manufacturing base all
contributed to Thailand’s prosperity. Thailand’s status as a “tiger economy” was, not
only, because of its economic reputation, but also, its undoubted rapid development.

It is timely to write the thesis at the present time. The problem of environmental
pollution caused by rapid economic development is very serious. Thailand is faced with
challenges about its recovery and its future development. Repeating the mistakes of the
past must be avoided at all costs. Increasingly economic development must be considered
only in the context of sustainable development and an assessment of environmental
strategies. In the attermath of the “boom and bust” experience over the past two decades,
the key question is how should Thailand protect its most precious asset namely its
environment'°? Sustainable development is defined in the thesis to mean that
development that “meets the needs of today, whist not affecting the ability of future

generations to meet their own needs' ™. The implications are that growth is necessary to

15> W. Bello, et al., A Siamese Tragedy p. 3.

'* As Alan Boyle and David Freestone explain in their recent book with environmental protection.
Sustainable development is the most important strategies in the future development of the economy. See A.
Boyle and D. frecstone, International Law and Sustainable Development (Oxford, Oxford Press, 1999), p.
1

" World Commissifm on Environment and Development, Our Common Future, the Brundtland Report
(Oxford, Oxford University Press, 1987), pp. 1-23.
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improve the quality of life, and that such growth should take account of protecting and
conserving the environment and natural resources.

Since 1992, the Rio Declaration on Environment and Development has influenced
lawmakers throughout the world. A core of international jurisprudence has developed
with countries developing their own agendas for environmental protection. Additional
developments since 1992 include Agenda 21 and the purpose of actual need for
sustainable development. While there are general issues of accountability and how
Agenda 21 might be developed for the future, 1t is clear that Thailand must address these
issues as an integral part of economic development and its reconciliation with the
protection of the environment. While internationalisation of environmental protection did
not receive universal support in 1997 at the Rio II summit in New York there is a clear
agenda for developing countries to learn the lessons of the West.

Challenges in understanding environmental protection in Thailand: A crisis in

administration, planning and policy

Environmental awareness, even within developed countries, is a relatively recent

19

phenomenon.'® Environmentally sound policies are seldom the cheapest.'” Especially,

the legal problems concerning the environmental aspects of exploitation of natural
resources. For the poorest of the poor among developing countries, the need to survive
does not even allow a choice of strategy. Thus, the solution to an environmental problem
in a developed country may not necessarily be applicable to Thailand. The sociological

and geopolitical dimensions of the problem have also to be considered. Environmental

'* It is similar to the other developing countries for example in Lesotho, Africa please see Witzsch, Guenter
(eds.), Lesotho Environment and Environment Taw( Lesotho, Morija Printing Works, 1992) p.203.

'” See Jones, Bryn, ‘Environmental law-too little too late’, in Lomas, O. and McEldowney J. (eds.)
Frontiers of Environmental Law (London, Chancery, 1991), at pp. 68-74.
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problems proliferate and their solutions became elusive in any society that has not yet

achieved ‘sustainable development™.

It was only in the early 1980s that Thailand began to take natural resources
conservation and restoration seriously, judging by the environmental concerns expressed
in the country’s Fifth Plan (1982-1986). Under the Sixth Plan (1987-1991), Thailand
adopted an integrated approach towards natural resource development and environmental
protection, recognising the fact that environmental problem facing the country present
severe constraints to the country’s future economic growth. The Seventh National
Economic and Social Development Plan (1992-1996) identified “environmental
improvement for better quality of life” as one of its principle objectives. It focused
particular attention on environmental management especially natural resource
development, environmental quality and industrial and urban pollution. Thailand has
adopted the strategy of sustainable development since the Seventh National Economic
and Social Development Plan (1992-1996). These ambitious plans call for contributions
from all sectors of the economy. Fundamentally, the Plan focuses on five major areas of
environmental management policy: natural resource management, environmental quality,
energy and environment, industry and environment and urbanisation and environment*!
This Plan also brought about a major change in the legal and institutional arrangements
governing environmental protection. But there were a lot of criticisms about the Plan. It is
sald that emphasis is being put on sectoral planning. In other words, there i1s no actual

integration of plans concerning different natural resources and environmental protection.

%Y The future strategy for the environment is sustainable development. For instance, in January 1994 the UK
government embarked on a national strategy for sustainable development, the UN Commission on
Sustainable Development hold a meeting during May 1994 and the European Community’s Fifth Action
Programme provides a framework for action on sustainable development. See UK Annual Report: This
Common Inheritance, Cm 2822(HMSO0, 1995); see also J. McEldowney and S. McEldowney, Environment
Science and Law(London, Longman, 1996), chapter 14, p,294-295.
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This kind of natural resources management and environmental planning has been
followed by government agencies at national level all the way down to local
administration. This management and planning system is not able to effectively tackle the
depletion of natural resources and environmental degradation*?. Until now, the problem
of integrating natural resources management and environmental planning remains to be
solved.

The current Eighth National Economic and Social Development Plan (1997-2001)
focuses two main objectives as first, to use natural resources together with improving it,
second, to manage natural resources and environment effectively for the balance of both
ecology and environment. The Plan also identifies three strategies which would
contribute to achieve the objectives as first, to restore and improve the natural resources
and environment, second, to promote public participation, third, to administrate and
manage natural resources and environment. Consequently, Thailand has tightened up its
environmental regulations. It seems that Thailand wants them all to work together, the
development, the environment and social improvement. With rapid industrial
development and economic growth, the problems of overuse of natural resources and
pollution have been increasing for the last ten years this mean the government’s policies
about the development as well as the environment have failed. Understandably, there are
important differences between the developed and developing approaches towards a better
environment, reflecting the wide gap in terms of their economic development. Since
environmental protection competes with other policy objectives for scarce resources,

there are opportunity costs and these costs are particular high for developing countries

ITGCE, ‘Thailand National Strategy for Sustainable Development’ in Thailand National Report

gmg:ED 1922, op cit., pp. 11-26.

* A. Wongbandit, Thai Environmental Law and the Protection of Global Environment, A Paper presented
to the 7 General Assembly and Conference, Ascan Law Association, Kuala Lumpur, Malaysia, December,
1995.
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which have more pressing needs. It is basically a question of a trade-off l:)etween a
pollution free environment and economic goods.

Finally, 1t 1s worthwhile to consider how the analysis presented in the thesis might
take the debate about Thailand’s future development a stage further. The lessons to be
learned from the past mistakes and crisis over the previous three decades should inform
the future. As Thailand’s creates the economic environment for development and growth
it should consider the cost to the environment. Addressing the environment today will

preserve Thailand for future generations to come.
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Chapter 2 Thailand’s Legal System and Environmental Law

Introduction

This chapter provides an introduction to the legal system and legal profession in
Thailand. As explained above in the previous chapter, an understanding of the legal
system provides the background and explanation of how environmental issues may or are
expected to become the subject of litigation in Thailand. The question addressed in this

chapter 1s: What role, if any, does the legal system have in regulating the environment?

The traditional assumption underlying most environmental law is that the legal system
will provide the means to enforce the law. This assumption is readily accepted in
Thailand. The Thai legal system is founded on the civil law tradition. Many statutes and
codes exist which comprise the basic law of Thatland. However, as will be outlined later
in the thesis, behind this formality lies customary law. The culture and understanding of
the Thai people is a forgotten and often overlooked dimension in legal analysis. In fact it
will be shown that Thailand’s environmental disputes are often the subject of informal
and customary methods of dispute settlement. The evidence for this assertion is to be
found in chapter 7 covering the case studies undertaken of water disputes that show how
the formality of legal disputes 1s not used and settlement is reached on an informal basis.
Thailand’s Legal System

It 1s important to provide for the reader who is unfamiliar with the Thai legal system
an explanation of its basic organisation and outline. The early foundations of the legal
system in Thailand belong to Thailand’s agricultural past and are to be found in the

feudal and agricultural basis of Thai society. This is reflected in the organisation and
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structure of the courts and the procedures necessary to make an application for judicial

review.

Thailand is unique among other Southeast Asia countries in having its own written
constitution and a codified or civil law system.'It is also one of the first countries in the
region to develop its own distinctive Environment Agency and Environmental Law?,
strongly influenced by the North American experiences and to a lesser extent Europe.
The law on the environment is treated the same as legal rules in general. An analysis of

environmental law is provided in chapter 5 and 6.

History (AD 1238-1938)

Thailand’s’, rich legal history and system of law and justice has given rise to a
modern legal system that today functions relatively smoothly. The ancient onigins of Thai
law may be found before the Sukhothai Period (AD 1238-1350) and were influenced by
the Hindu Code of Manu.* With the discovery of a stone inscription from the Sukhothai

period bearing part of an enactment of an unmistakable Hindu origin, it would appear that

the Hindu jurisprudence must have formed the basis of the ancient Thai legal system

! Japan’s Constitution is also an Anglo-American tradition written law apart from Thailand, sce
Sucharitkul, © Kingdom of Thailand’, in Blauatein & Flanz(eds.), Constitutions of the Countrics of the
World (1993).

* K. Kato, ‘Legal Frameworks for Environmental Governance in East and Southeast Asian Countries’, in
Environment Serics No. 47, (Hawaii, East-West Center, 1996), pp. 14-16.

* To appreciate the development of the legal system, it is useful to understand the true meaning of the word
“Thai’ which “free’. The Thai pcople have been free for centuries. The fact that Thailand has never been
colonised influenced the direction of Thai law. In Constitution of the World in 1973, supra note 1., “The
Thais (frec people) date back 5,000 years to tribcs in Altai mountain range in Western Mongolia.
According to the legend, the Thai people moved south of Huangho and the Yangtse River in China one
thousand ycars later. During this period, the Thais united to form an independent nation ruled by its own
King. Thailand, formerly, ‘Siam’ has been independent since that time.”

* S. Sucharitkul, “Thai law and Buddhist law’, (1998) American Journal of Comparative Law Vol. 46, 69-
86.

Page 21



Thailand’s Legal System and Environmental Law

during or even before the Sukhothai period.” During the Ayutthaya Period (A.D 1350-

1767) the modified Code of Manu, called Dhammasattham, along with the Rajasattham®,

which are rules developed from the actual decisions of Kings in administering justice,

formed the Thai legal system.

After the fall of Ayutthaya, to the Burmese invasion of 1764, a Royal Commission’

was appointed by King Rama I (A.D. 1782-1806), the founder of Bangkok, to revise the

law of the land. The revised Code of 1805 commonly known as the ‘Law of the Three

Great Seals® contained both the Dhammasattham and the royal decrees and edicts. It
remained in force until the reforms under Prince Rabi of Rachaburi’in the early 20"
century culminated in the Civil and Commercial, Civil Procedure, Criminal Procedure

and Penal Codes based on modern (i.e. European) principles. Clearly, the influences of
the French and German legal system may be found in the Codes that are today the
modern law of Thailand. This is explained by the influences that were important in the
Thai legal system. A continental sense of formal legal rules that are enforceable in the

Courts permeates the legal culture of Thatland.

> See also Tanin Kraivixien, ‘The legal system’, in Thai Bar Association, The Administration of Justice in
Thailand (Bangkok, Siva Phorn Ltd, 1967)pp. 1-11, at 1.

® The Rajasattham was set of rules which developed from the actual decisions of the former kings in
administering justice. The Dhammasattham was fundamentally a law of individual liberty and private
rights dealing with both civil and criminal matters.

" It was set up in 1797 and consisted of a number of prominent members of legal profession both Thai and
foreign. The commission was presided over by the Minister of Justice, Prince Rabi of Rachaburi.

® Ishii, “The Thai Thammasat’, (1986) Law of Southeast Asia Vol. 1, 143-203.

? Prince Rabi of Rachaburi was one of the sons of King Rama V, the Great (1868-1910). He was educated
and graduated from Christ Church College, Oxford University. He has been acclaimed as the Founder of
modern Thai Law. In addition to being the leader of the general law reform at the end of the last century, it
was him who set up the law school under the Ministry of Justice in 1897. He was a legal scholar of first
rank and became the first director of the school. His pioncering works in some branches of law were
marked by an extreme lucidity of expression and depth of reasoning which made them models of their kind
and some have remained authorities to this day.(See also W.A. Graham, Siam (London: Alexandra Moring,

1924) Vol. L pp. 372-373.)
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It is important to underline some influences prior to the 1850s'® before Thai society
changed from its agricultural past and embraced the industrial present. A group of nobles
comprised Royal influences that dominated the class structure of Thai society. The nobles
drew their wealth from their control of labour and land while the majority of the
population could be described as peasantry. It may be concluded that the traditions of the
Thai legal system were formed from an agricultural and feudal system.

Between AD 1910-1925, although never colonised by European powers, Thailand in
the 19™ century, (then Siam), did pay a price for its independence allowing its

sovereignty over resident aliens to be infringed through a series of bilateral treaties so-

called “the Extraterritoriality”. Under these treaties, foreigners and their dealings with

' and other foreigners were subject to legal challenge only in Consular

the Siamese
Courts and/or the International Courts. The Domestic Courts were not open to foreigners
who litigated. The Western powers of the day were not satisfied that their subjects could
receive justice in Stamese Courts under the ‘Law of the Three Great Seals’ which on
occasion settled disputes or determined innocence in criminal proceedings through trial

by ordeal, for example by fire or water torture and other techniques to determine pain

thresholds and tolerance of physical abuse. Suspicion of foreigners remained and this

' G. Rodan et. al., The Political Economy of Southeast Asia (South Mclbourne, Oxford University Press

Autrialia, 1998), p. 98.
'! Muang Thai as translated into English “Thailand” was used in the Bowring Treaty of 1855(See Bilateral

Treaties and Agrecments between Thailand and Foreign Countries and International Organisations, Vol. 1
(1617-1869), 23-81, 1968.) in its original draft but was replaced by SIAM in its final text. Thailand is a
geographical derivation of the ethnic groups known as the Thais whereas “SIAM” is originally a
geographical areas of which the derivative word “Siamese” refers to the inhabitants of that territory and is
often used as an adjective pertaining to Siam including the language used.
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layout endures today.

It was twice in the judicial history of Thailand foreign nationals received
extraterritorial rights granted to residing in the country through treaties which Thailand
concluded with Foreign Powers. First in the 15™ and 16™ centuries, Thailand came into
contact with Europeans during the Ayudhya period. King Rama Thibodi II (1491-1529)
was the first king to receive a European envoy namely that of the Portuguese who ammved

at Ayudhya in 1511. Thailand then concluded its first treaties with them. Other

Europeans came soon thereafter. Under a series of treaties Thailand concluded with the

Western Powers, the Europeans enjoyed certain extraterritorial rights. However, after the

revolution of 1688, which was a result of their own intrigue, the Europeans in Thailand
suffered. Foreign trade came to a virtual end. The extraterritorial system ended with the
banishment of Europeans from the country. The second period in judicial history begins
early in the nineteenth century. Friendly relations with the West were reopened after the

dismal failure of the past. The treaties first concluded with Great Britain and the United

States in the reign of King Rama III were on the basis of absolute reciprocity. However,
through a senes of treaties with foreign Powers made during the reign of King Rama IV
(1851-1868) the system of extraternitoriality was once again introduced. These treaties
greatly affected the sovereignty of the country and undermined its very existence as an
independent state because the nationals of the foreign Treaty Powers together with the so-
called protéges of these powers were removed from the jurisdiction of the King’s Court.
This system not infrequently caused injustice to Thai citizens wronged by foreign

nationals as the latter were only amenable to their own Consular Courts in which their
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own particular laws were administered. The Consular Courts developed under this system
were numerous. The extraterritonal rights under these treaties were gradually modified
through subsequent treaties especially during the reign of King Rama VI (1910-1925).
During the transitory stage a court system known as the International Courts composed
of Thai and European judges took over the jurisdiction of the Consular Courts of some
foreign Powers under their later treaties with Thailand.?

At the turn of the 20" century, Prince Rabi of Ratchaburi one of the sons of King
Rama VI of Thailand(Siam as it then was) introduced many reforms to the Thai legal and
court systems. Thailand (then still called Siam) adopted a European system of
jurisprudence including the organisation of Thai courts and its legal procedures.
Coincidentally, this also followed#the period at the middle of the nineteenth centuries
when Japan came under German and French influences. In modernising the law, Thailand
would have preferred to adapt English law because many distinguished members of its

legal profession had been legally trained in England and had become well acquainted

with English law. They had seen the merits of the English common law system and what
it had achieved in its motherland and in other parts of its empire. Moreover a branch of
the English law had already been introduced namely the commercial law. Thus where
there was neither Thai law nor custom applicable to any commercial matter English law
was applied. On the other hand, the law reformers thought it was equally true that

however excellent the English system might be, it was peculiar to the English

circumstances in which it had onginated and developed. Because English law was

12 See also T. Kraivixien, Op.cit, pp. 14-15.
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uncodified 1t seemed most impracticable for any country to adopt a system of law that
could not be found in any accessible form.*Therefore, English law is to be found only in
certain branches of Thai law such as the laws of Bills of Exchange and Bankruptcy.
These are areas where the English influence remains strong. Thailand, in matters of
general law reform turned to the Continental tradition of codification including the
leading principles of Roman jurisprudence set out in a logical form and with a scientific
arrangement.' *The continental jurisprudence retains its influences in Thailand today.

After the First World War, the USA took an important step in abandoning her
extraterritorial rights in Thailand. All-American subjects in the country were made
completely amenable to the Thai laws and the King’s Courts by the treaty of 1921. The
subjects of other western powers still continued to enjoy, though to a limited extent, their
extraterritorial rights.

Finally, adopting the law reforms 1n accordance with western jurisprudence, Thailand
was able to put an end to the extratermtoriality by a fresh international instrument
negotiated on a basis of full reciprocity in 1937 and 1938. The jurisdiction of the King’s
Courts has since then been completely unfettered and is open to all foreign nationals.

After the revolution of 1932 and a constitutional form of abolished absolute

monarchy, elected government was introduced. Gradually, absolute monarch gave away

'? See also T. Kraivixien, Op.cit, p.4. This is a common analysis about the adoption of English law in
Japan. For example sce H. Tanaka, The Japanese Legal System , ( Tokyo, University of Tokyo Press,
1976), pp. 254-313.

'* King Rama V made the decision the great. Please see also A. Jantarasomboon, “The French influence in
Thai legal reform’. P.17 paper presented at Seminar 300 years relationship Thailand-France at Department
of History, Faculty of Humanity, Ramkamheang University, 14-15 December 1987.
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to a constitutional monarchy. ’Since 1932, under a series of Constitutions the role of the
independence of the judiciary has been achieved. Under the provisions of these
Constitutions, the courts are duly established by law and in the name of the King exercise
an independence the judicial power.'® Today, judges are assured complete independence
in conducting trials and delivering judgements according to law.

It must be emphasised that the early origins of Thai law have been traced back by
legal historians to three general sources: Thai Customary Law, Buddhist Law, and
Chinese/Maritime Law."” During the Lanna Kingdom period of Thailand's history, which
began in the year 1296 AD, the influence of Buddhism on secular law was particularly
strong. Royal Decrees and judgements frequently made direct comparisons between state
law and religious texts. Similarly, the Buddhist influence also manifested itself through
the use of monks as the official scribes and chief scholars for the Kingdom. Aspects of
the Vinayé, a religious text that originally was a code of conduct for the guidance of the
Sangha (monk) community, were also the source of much secular law.'® The process of
reformation and westernisation of Thailand's legal system occurred primarily during the
period between 1880 and 1930. King Rama V, also known as King Chulalongkomn,
initiated the process of reformation by enlisting the aid of foreign legal experts from such

countries as England, Belgium and Japan, to work in conjunction with the Thai Ministry

' 1t was believed that it mainly based on the British parliamentary government system.

'* 1t is worth noting that although the King is no longer the Supreme Judge of the land in his own right, he
has retained the Royal Prerogative of Mercy, i.e. the power to pardon offenders from all or some of the
penalties imposed upon them by the Courts with criminal jurisdiction and the power to commute such

Fenalﬁes to less severe one.
" A. Huxley ed., Thai Law: Buddhist Law, Essays on The Legal History Thailand Laos and Burma

(Bangkok, White Orchid Press, 1996), p.16.
'8 Ibid., pp. 31-36.
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of Justice. The reformation committee, thus formed, decided to rely primarily on the
Code System of Law (also known as the Civil Law System), because of its simplicity,
clarity, and ease of organisation. The committee decided to retain certain aspects of the

119

Common Law System as well.”” Current Thait law is thus a combination of the Civil Law

20

System, Common Law™ and Thai Traditional Law. This eclectic legal heritage has

affected the way the modern Thai legal system approaches extraterntorial application of
foreign laws within their state, and against their nationals.
The Current Thai Legal System AD 1938 - to the Present

Modern Thailand 1s a democratic constitutional monarchy that has recently adopted a
new Constitution in 1997. This provides for a wide range of civil rights, including the
right to privacy and the right to be free from unreasonable searches and seizures. Since
Thailand relies primarily on the Civil Law System, the decisions of Thailand's Courts do
not have precedential weight, except for the decisions of their Supreme Court, which are
considered a secondary authority. Royal authority while under current Constitutional
arguments is subject to democracy and is very much an influence on Thai society.
Countries such as Thailand that exist on the narrowest of margins between military and
democratic systems, often depend on Royal influences to maintain the balance in favour
of a democratic country. The King and Royal Family play a significant role in

environmental protection in Thailand. Thailand is a constitutional monarchy, with the

'” T. Kaiwichain, Law Reformation in the Period of King RAMA V (Bangkok, Office of the Prime
Minister, 1968), pp. 6-21.
* The “Common law” system derives its heritage primarily from England and relies on judicial decisions to

comprise the body of its law rather than strictly legislative enactment. See Black’s Law Dictionary, 6™ ED,
p. 276.
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King as Head of State. Given this special position as Head of State and upholder of
Buddhism and other religions, the King is in a unique position to promote the use of
Buddhism, animism, and local knowledge for environmental protection, which both he
and other members of the Royal Family have done.

It is useful to provide an outline analysis of the current Thai legal system. It must be

remembered that over the past two decades Thailand has undergone considerable

constitutional changes.

Thailand has a civil law system involving Codes and Statutes, in common with other
Code Countries®'. Thailand is a follower of civil law concepts. For example in the law of
contract, there is no doctrine of consideration required in contracts and the Trust as a
legal form are not allowed. Equity is not separated from law nor does it have that name.
As noted above, the doctrine of judicial precedent does not apply and there is no jury
system in Thailand. Discovery procedures are not yet a part of the legal environment.
Disposal of cases through summary, preliminary or interlocutory methods is rare. It is
almost unheard of to obtain restraining orders and preliminary injunctions or writs of
mandamus quickly. Prescription periods (statutes of limitation) are based on the nature of
the claim or identification of the claimant and vary from 6 months to 1,2,5 and 10 years.

Thai conflicts of law are governed by special statue. Liquidated damages and punitive

! Germany, France, Italy, Switzerland, Spain, Belgium, Holland, Japan, Mexico are also CODE
COUNTRIES with their legal systems being offspring of the Code Napoleon. The US, UK, Australia,
Canada, Singapore, Malaysia and other countries with an Anglo-Saxon legal tradition are common law
systems or judge-made law system. Both systems are rooted in ancient Roman law. See also McEldowney

and McEldowney, Op.cit., p.15
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damages are unfamiliar subjects. The state cannot be sued while administrative units that
make up the executive branch of government can be sued.*?

Given the growth and sophistication of Thai bustness communities which are a recent
phenomenon, the law has been show to respond. The Thai courts have traditionally not
had to deal with complex commercial, banking, financial, tax and trade issues and
techniques which Anglo-American and other Western lawyers take as common place
because the traditions of the Thai legal system were founded for civil law tradition. This
means that in the early days of the formation of the legal system, the past agricultural and

the past feudal system set the scene for how the Thai legal system developed while

normally dealing with only very simple cases. Currently the Thai legal system is under
review and modernisation to meet the needs of current business and commercial users.
International pressures are evident in the demands for reforms.?’ The enactment and
implementation of law in Thailand is outlined in Fig. 1. At the turn of the 20" century,
Thailand’s adoption of a European system of jurisprudence, organisation of
Courts and legal procedures are self-evident.**

Over the years, Thai law has naturally taken on its own Thai identity on legal rules,

legal procedures, and legal institutions. Nowadays, Thailand has its own identical legal

system.

22 1t should also note that HM the King and HM the Queen are immune from any type of lawsuit.

2 J. W. Leeds, ‘United States International Law Enforcement Co-operation: A Case Study in Thailand’,
(1998) Journal of International Law and Practice Vol. 7, pp. 1-14.

4 Influence c0}1ntries include Germany, France, England, Japan, Italy and India in both laws and legal
practices eSpeCIalljf the Japanese modcl 1n business law. It was believed that the structure of civil law were
translated and copied from Japanese laws. In addition to this, from Indian laws it may be seen that even
today some Islamic laws and practices still exist in 4 southern provinces. Page 30
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Environmental law and Environmental Protection in Thailand

It is important to realise at the outset that in Thailand, there are remarkably few
environmental cases that appear before the Courts. There are a number of reasons for this.
In traditional judicial decisions in Thailand, proof of damage is required to create the
requisite legal standing to bring an action. In individual cases, citizens have a right to
claim damages or compensation from the State® but it is very difficult to provide a proof
of damage especially in environmental cases. The involvement of NGOs or pressure
groups provides a role as they may represent the environmental rights of individuals and
a society as a whole. However, unfortunately pressure groups in Thailand are
fragmented, scattered and uncoordinated. Only a few major NGOs have consistently
pursued environmental objectives. Cultural considerations have much to do with
enforcement problems of Thai environmental law. Thai society is reluctant to resort to
litigation. “Zhe Thai way” is a good explanation of this phenomenon when addressing

environmental issues. There is an acceptance and at times an approval of projects which

may later be regarded as environmentally harmful. The “stoic” attitude to problem
solving has its roots firmly in the That culture and tradition. The lack of funding,
inadequate legal aid, delays, complicated procedures, and a complicated legal process are
factors which affect the practicality of litigation of environmental issues in Thailand.
Finally, environmental problems have not attracted much public attention until recently.
With only exceptional cases>, few lawsuits related to environmental issues are filed in

the Court. Where they exist, they are usually limited to civil liability suits. In

25 The 1992 Act, Section 6(2),

*® For example, in Panat Tasneeyanond and others v. The Prime Minister, The Minister of MOSTE and the
Director-General of the Inland Revenue Department. The case had been brought against the Government
with respect to its decision to use a piece of wetland in Bangkok for constructing governmental building.

And in Magic Eyes (NGOs) v. BMA (Bangkok Metropolitan Authori ty), the case sought to require the
government 1o share information concerned with the Bangkok sky-train project.
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most cases, environmental disputes are resolved through governmental or environmental
agency intervention in the form of friendly persuasion, administrative guidance,
mediation or arbitration. A further explanation and one that is advanced in the thests, is
that Thailand’s environmental disputes have found a different means of solution other
than formal legal procedures. The case studies on water conflict outlined later in the

thesis provide evidence of dispute resolution depending on informal, local and non-legal

rules to provide a settlement.

Why has formal environmental law in the courts had such little impact on Thailand?
One explanation lies in the agricultural sector which was the main driving force behind
the Thai economy before the 1970s which was replaced by the manufacturing sector in
the 1980s and 1n 1991, the latter accounted for more than three quarters of Thai’s export
earning. Thailand's new status as one of the most successful of the Newly Industrialised
Countries (NICs) has changed perceptions about the environment. With the substitution
of an industrial economy for previous agricultural economy, Thailand is encountering
various environmental problems resulting from too rapid industrial and wurban
development. This was unplanned and unsystematic. Thailand’s position as an
increasingly industrialised country led to the development of public controls specially
related to environmental protection. The most significant provisions were developed in
response to public health problems in the late twentieth century, culminating in the
landmark Factory Act 1950 in response to growing concern for environmental
degradation to promote better environmental management. As in the preamble of the Act,
it states “...because the state is beginning to pay more intention to the environmental
impacts of its economic development resulting from the rapid industrial economy”. This
Act proved to be virtually unenforceable in practice later on. Thailand also introduced

the provision of a Public Health Act in 1975 because the government launched the Third
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National Economic and Social Development Plan (NESDP 1972-55) as environmental
considerations entered for the first time at the government’s policy level. In addition to
these public controls, the law of nuisance and torts was developed in the Civil and
Commercial law Code of 1946 as a means of providing private redress for general harm
including environmental purposes. Thailand did not enact its primary conservation and
pollution law until 1975. As part of the implementation of the NESDP(above), the

Enhancement and Conservation of National Environmental Quality Act was enacted 1n
1975(hereinafter NEQA-1975). The Act established the National Environment Broad

(NEB) and for the first time laid down a requirement of Environmental Impact

Assessment (EIA) for projects of certain types and sizes. During this period, the
Industrial Environment Division and the Factory Inspection Division within the
Department of Industrial Works were set up in 1975 and 1977 respectively. The
Industrial Estate Authority of Thailand (IEAT) was also set up in 1972. The EIA (above)
proved largely to be ineffective in practise terms.

Another explanation about environmental protection and environmental law 1s that
the discussion about the environment has never been an important political issue during
the peak of the industrialisation/urbanisation process in Thailand being actually a
phenomenon of the 1980s. Only in recent years has there been some incipient social
mobilisation around conservation proposals which constituted the genesis of an
ecological awareness still limited to the middle class. Some groups and NGOs have tried
to bring the ecological discussion forward but they are not yet significant in the country’s

political scene. Having very restricted working conditions, they have limited scope for
involving larger segments of the population. As a matter of fact, there has never been a
proper political treatment of the environmental question by most of the existing socio-

political agents and therefore its political character has always been minimised if not
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ignored. NGOs, popular movements and other social organisations have not yet paid
enough attention to the ecological dimension of the socio-economic process and in
general they have little to propose about the matter.

Nevertheless, the increasing importance of the existing conservation groups cannot be
dismissed. They made noticeable success in securing some political gains and for the
enactment of environmental legislation in the country. The extent of their importance can
be measured by a brief analysis of the new Constitution of 1997 in which some section is
dedicated to environmental protection in addition to several other precepts relating to the
matter.

The Constitution making process was preceded by the largest social mobilisation on
the issue. This was a remarkable achievement in the history of Thailand which produced
the popular amendments on environmental protection signed by thousands of people,
many organisations and presented to the Parliament representative. Constitutional
amendments including environmental protection were eventually approved by the
Constituent assembly.

The most recent Constitution of Thailand (1997) was drafted and newly adopted in
1997. 1t was the first since the overthrow of royal rule in 1932 that the Thai people were
really involved in drafting and participating. It is known as the ‘People’s Constitution.’
For the first time, it establishes 1n law a citizen’s right to sue the State. This is to be found
in Chapter I: Rights and Liberties of Thai People Articles 46 states:

“Persons so assembling as to be a traditional community shall have the right to conserve

or restore their customs, local intellect, arts or good culture of their community and of the
nation and participate in the management, maintenance, preservation and exploitation of

natural resources and the environment in a balanced fashion and persistently as provided
by law.”
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Articles 56. states:

“The right of a person to give to the State and communities participation in the
preservation and exploitation of natural resources and biological diversity and in the
protection, promotion and preservation of the quality of the environment for usual and
consistent survival in the environment which 1s not hazardous to his or her health and

sanitary condition, welfare or quality of life, shall be protected, as provided by law.

Any project or activity which may seriously affect the quality of the environment
shall not be permitted, unless its impacts on the quality of the environment have been
studied and evaluated and opinions of an independent organisation, consisting of
representatives from private environmental organisations and from higher education
institutions providing studies in the environmental field, have been obtained prior to the

operation of such project or activity, as provided by law.

The right of a person to sue a Government agency, State agency, State enterprise,
local administration or other State organisation to perform the duties as provided by law

under paragraph one and paragraph two shall be protected.”

Articles 56. provide the right of citizens to sue the government agencies or related
authorities in matters relating to the duty or obligation concerning State actions. It does
specially guaranteeing the project that has impact on environmental issues must have EIA
before approval accordance to the law. It provides a right of citizens to participate and to
engage in the use of natural resources and biodiversity with the need to preserve natural
resources and environment.

Moreover, in Chapter V: Directive Principles of Fundamental State Policies Articles
79 also noted:

“The State shall promote an encourage public participation in the preservation,
maintenance and balanced exploitation of natural resources and biological diversity and
in the promotion, maintenance and protection of the quality of the environment in
accordance with the persistent development principle as well as the control and
elimination of pollution affecting public health, sanitary conditions, welfare and quality

of life.”

Articles 79 merely require it as a matter of policy, to promote the people to be

participated in preserving, maintaining a balance and using the natural resources and

biodiversity with the persistent development principle including prevention and control of
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pollution that affects health, standard and quality of life of its citizens. These provisions

aim to give guidance to the state in the conduct of governmental policies.

To sum up, according to the new Constitution, the State is responsible for the
preservation, restoration and management of ecological process in general, the definition
and regulation of conservation areas, the requirement and analysis of EIA as well as for
the control of production, trading and employment of potentially harmful techniques and
substances. Moreover, the State is now constitutionally responsible for the promotion of
environmental education, protection of fauna and flora, monitoring of the projects of re-
composition of degraded areas and for the repression of harmful and illegal activities
particularly through the establishment of criminal, civil and administrative sanction.
More than ever, the legal picture is well conceived being clearly and unequivocally
formulated. Conceptions, instruments and resources are well defined and the distribution
of responsibilities between the state and society as well as satisfying basic claims of
conservationist movements. The above Constitutional changes provide a remarkable
achievement in providing a judicial solution to address Thailand’s environmental
problems.

Such a national system with a centralised control of problems was very much typical
of governmental administration in many developing countries in this period. They are
typical of most public health and environmental protectionrplanned to be at a central level
instead of at a local level. However, this approach is problematic. This has resulted in
multiple agency involvement, overlapping jurisdictional mandates, lack of co-ordination
and vague laws that impede efforts to protect the environment in Thailand. In these
formative years, law making tended to be ad hoc in the extreme. As a result,
environmental law has traditionally been split into a number of statutes, many of them

covering much other material with little to do with environmental protection. A study by
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a Bangkok law firm, Tilleke & Gibbins showed that Thailand had no less than seventy
environmental related laws but none were essentially aimed towards environmental
protection.?’One reason for this fragmentation was the absence of parliamentary time
provided by the government of the day, fuelled by the perceived lack of importance of
environmental issues. This is undoubtedly changing rapidly as the political importance of
environmental protection has grown immensely in recent years. One effect of this long
and unplanned history 1s that modern Thailand has inherited a far less coherent system of
pollution control than many Asian countries. The same historical factors also explained
the relatively large number of agencies dealing with environmental matters although
recent changes in institutional responsibility have significantly improved matters in this
respect. There 1s also a question of fragmentation through local environmental problems
being addressed at a local level. It 1s remarkable that despite a civil law tradition in terms
of environmental law that this fragmentation exists.

Thailand undertook a major overhaul of domestic environmental legislation in 1992
when a series of laws was enacted to promote better environmental management. These
are the 1992 Act, the Factory Act 1992, the Hazardous Substances Act 1992, the Energy
Conservation Act 1992, the Public Heath Act 1992 and the Wildlife Conservation Act
1992. These new laws reflect the fact that after a period of rapid economic growth,
Thailand is beginning to pay more attention to the environmental impacts of its economic
development. The new laws have therefore been aimed at improving the efficiency of
environmental management practices.

Environmental law in Thailand must be examined in the context of the Thai legal

system. To the reader unfamiliar with the Thai legal system, it may be fair to ask what is

*’ D. L. Tookey, ‘Southeast Asian Environmentalism at its Crossroads: Learning Lessons from Thailand’s

Eclectic Approach to Environmental Law and Policy’. in Georectown Infernational Environmental Law
Review , Vol. 11, pp. 307-362.
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the role, if any, for the Thai legal system in regulating the environment? An
understanding of the present environmental law requires some understanding of its
history. Not surprisingly for such law as Thailand is one of the highest populated country
in Southeast Asia, environmental controls have a long history, tracing back to the middle
ages (Sukhothai or Ayutthaya period) the statues on small scale pollution. In more
modern times most Thai people have seen environmental law as becoming increasingly
important. This is a relatively recent discovery because 1n the past up until the late 1970s

most Thai people were more concerned about the protection and ownership of private and

common property
Structure and organisation of the Courts

Despite the absence of many environmental law cases in the courts in Thailand, it is
relevant to provide an outline of the judicial system in Thailand by way of explanation of
the Thai legal system, process and procedures. In this explanation lies one of the clues as
to why so few cases go to Court. Delays, complexity and technical procedure in civil and
criminal process are common in Thailand’s legal system. Under the present system, the
Courts are divided into three categories:

(1) Courts of First Instance®

This is the first level in the court system where trials actually take place. The Courts
of First Instance (1.e. Provincial Courts) have more than 1,000 judges sitting on Civil
Courts of First Instance and other judges sit on Criminal, Labour, Tax, Juvenile and
Military Courts. Provincial Courts have original and general jurisdiction and are found in

all but the minor provinces.

28 There are a §eries of new spgc;'al courts of first instance of limited jurisdiction, which play an
increasingly significant role in Thz_n life. c.g. Labour Court for labour disputes, Tax Court for tax disputes,
Juvenile Court for matters involving children and Military Court in times of martial law and for courts

martial. Progress is being made now towards the establishment of an Administrative Law Court as the Thai
Civil Service is beginning to recognise its value,
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Bangkok with its role as the nation’s capital and the size of its population has several
Civil Courts and Criminal Courts which have unlimited jurisdiction throughout the
country. In practice, these major courts defer to the Provincial Courts rather than
usurping the local authorty.

Some districts may have additional limited jurisdiction first level courts called
‘Kwaeng’ or District or Magistrates’ courts. This is common in few of the more populous
provinces and in Bangkok. These Magistrates’ Courts handle minor crimes and civil
matters. The primary function of these Courts 1s to deal with small cases quickly and with
a minimum of formality and expense. Its jurisdiction is local and limited. For example,
these Courts may try criminal offences punishable with a maximum of three years’
imprisonment or fine not exceeding 10,000 baht (around 200 pounds) or both but it may
not impose a sentence of more than six months’ imprisonment or a fine exceeding 5,000
baht (100 pounds) for any offence. And 1n civil cases, the Court may try cases where the
amount of claim does not exceed 10,000 baht (200 pounds).

The Juvenile Court has jurisdiction in any criminal case involving children (ages 7-
14) and youths (15-18); any civil action under the Civil and Commercial Code involving
court proceedings concerning any minor (under 20), and any proceedings where the
Court must pass judgement or 1ssue orders affecting children or youths under the laws
providing to come under the jurisdiction of the Juvenile Court. Children below the age of
7 have no legal capacity to commit crimes under Thai law and no imprisonment is

imposed upon children under 14 years of ages.
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(2) Courts of Appeal®

This is the second level in the court system. There are 4 intermediate courts of appeal
divided geographically with a total of 241 judges. The Court of Appeal has appellate
jurisdiction in all civil, bankruptcy and criminal matters. Appeals from all of the Courts
of First Instance throughout the country come to this Court. At least 2 judges are needed
to form a quorum to hear an appeal. A single judgement of the Court 1s delivered. When
opinions differ, the majority opinion prevails but the dissenting judge may attach a
dissenting opinion to the judgement. An appeal on a point of law and subject to certain

specified restrictions, on a point of fact lies from the Court of Appeal to the Supreme

Court.
(3) The Supreme Court

The Supreme Court is the final court of appeal in all-civil, bankruptcy and criminal
cases 1n Thailand. It is the highest level or the court of last resort, and is located in
Bangkok. It receives appeals on questions of law and in some cases on questions of facts
from the Court of Appeal as well as direct appeals from the Labour Court and the Tax
Court. It has onginal jurisdiction in case of challenge of elections. The Supreme Court
has 55 judges including the President (Chief Justices) and Vice Presidents. It operates
with 15 divisions each composed of 3 justices to hear individual cases.

Trial System

In constitutional terms, in Thailand everybody is equal before the law, whether Thai

or foreigners, resident or non-resident, individual or corporate are not discriminated™

against in Thai Courts and can expect a fair hearing by the judiciary on their claims and

* 1t divided to 4 courts; the Bangkok Appeals Court, the First Regional Appeals Court, the Second

Regional Appeals Court and the Third Regional Appeals Court. All are situated in Bangkok.
Basic universal nights and freedoms are generally observed and protected in Thai Courts but one docs not

have ‘inalienable constitutional rights® of the type which Americans are accustomed to asserting as
fundamental in their legal traditions.
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in their defences both in civil and criminal matters. There is important distinction

'especially in environmental law. It is very rare to

between civil and criminal disputes’
take this kind of case to the Courts in Thailand because of lack of enforcement and the
slow trials. Thailand 1s not unique in this respect. In the usual case with an average

amount of dilatory tactics by both sides, judgement is rendered about 1 % - 4 years after a

suit is started. Appeals in civil cases to each of 2 appeal levels take average of 1-2 years

in each higher level court.

Civil cases start within about 3-4 months of filing the plaint (complaint) and after the
pre-trail settlement or narrowing of the issues to be tried under the guidance of the Court.
Trials actually begin 3-4 months after the settlement of issues and are conducted before
2-3 judges, no juries with successive hearings spaced 4-6 weeks apart, and i.e. trials
proceed on an instalment plan concept. This method of trial brings each case into court
expeditiously while correspondingly helping to diminish the chance of surprises allowing
both sides to be better prepared for their next confrontation. It keeps the cases moving in
the courts and allows the courts a certain degree of flexibility in trying to effect
compromises between the parties. The judges guide the parties to compromises whenever
the opportunity artses. Proceedings are conducted in the Thai language with a few rare
exceptions and while adversarial in nature among opposing lawyers the mode of trail is
not inquisition although judges actively participate in the examination of witnesses with
due regard to impartiality, in the interest of justice. Testimony is recorded by the judges
in summary form typed by a clerk from the judges’ taped dictation, read back to the

witnesses 1n open court, corrected and then signed by the witnesses, the attorneys for both

sides and the attending judges. Judgements are rendered in writing reciting the facts and

°1 See McEldowney and McEldowney, Op.cit pp. 20-21
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arguments of each side followed by the decision of the trial court. They are read in open
court. The Structure and Organisation of the Courts is outlined in Fig. 2., Fig 2. a., Fig 2.
b., and Fig. 2. c. It 1s interesting to note that the jury system was and still is unknown in

Thai legal system.
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THE THAI COURT SYSTEM

THE SUPREME (DIKA)COURT

Composed of 55 justices including the Prisident (Chuef Justice) and Vice President, the Supreme Court
operates with 15 Divisions each composed of 3 justices to hear individual trials

rr——

> |«

i it —— s ——

TIIE COURTS OF APPEAL

Composed of 241 judges including the Chief Justices and the Deputy Chief Justices, there are 4 Regional
Appeal Courts; the Central Region(Bangkok), (132 judges, 27 divisions), the North-eastern Region, (38
judges, 10 divisions), the Northem Region, (38 judges, 10 divisions), and the Southern Region, (33 judges,
7 divisions). All, however, are situated in the Bangkok/Thonburi area. Each division of the court is

composed of 3 justices, at least 2 judges form a quorum to hear an appeal.

COURTS OF FIRST INSTANCE

IN GREATER BANGKOK

The Civil Court
The Thonburi Civil Court
The Criminal Court
The Thonburi Criminal Court
The Central Juvenile Court
The Magistrates Court(8)
The Provincial Court(2)

The Central Labor Court

— ~—or o The Central Tax and Duty Court
IN THE PROVINCES
The Magistrates Court(18)

The Provincial Court(87)
The Provincial Juvenile Court(9)

Figure 2.2. The Thai Court System

Source: Boondech, P., The Thai Judicial System, The Organising Committee of the

Seventh LAWASIA Conferences, Bangkok, 1981. Reproduced from Tilleke & Gibbins,
(1991) Standard Chartered Bank, Bangkok.
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THE THAI CRIMINAL COURT SYSTEM

The Supreme (Dika) Court

The Courts of Appeal

The Central Region(Bangkok)
The North-eastern Region
The Northern Region

The Southern Region

Courts of First Instance

Bangkok The Provinces
The Criminal Court The Magistrates Court
The Thonburt Criminal Court The Provincial Court
The Magistrates Court
The Provincial Court

Figure 2. a The Thai Criminal Court System

* |t should be noted that there is a limitation in filing the criminal case, for example, the Magistrates Court
where the mximmp rate of imprisonment does not exceed one year or fine not exceeding one thousand
baht or both. If so, it must be filed at the Provincial Court in the provinces or the Criminal Court 1n

Bangkok.
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THE THAI CIVIL COURT SYSTEM

The Supreme (Dika) Court

The Courts of Appeal

The Central Region(Bangkok)
The North-castern Region
The Northern Region

The Southern Region

Courts of First Instance

Bangkok The Provinces
The Civil Court The Magistrates Court
The Thonburi Civil Court The Provincial Court
The Magistrates Court
The Provincial Court

Figure 2. b The Thai Civil Court System

* It should be noted that both Magistrates and Provincial Court could be dealing with both criminal and

civil cases, the different is only the linutation rate of imprisonment or value of the property or the amount
in dispute. For example, in Court of First Instance, the maximum rate of imprisonment does not exceed one
year or fin¢ not €xcecding one thousand bath or both in criminal cases, value of property or the amount in
dispute does not exceed twenty thousand bath in civil cases.
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THE THAI COURT SYSTEM (Special)

The Supreme (Dika) Court

Courts of First Instance

The Central Labour Court
The Central Tax and Duty Court
The Central Juvenile Court

Figure 2. ¢ The Thai Court System(Special)

* It should be noted that these special Courts could appeal directly to the Supreme Court.

There 1s the advantage and disadvantage of having the civil law tradition. The civil
law tradition plays a key role in the Thai legal system. The strength of this Code System
of Law (Civil Law System) 1s its simplicity, clarity and ease of organisation. It is well
codified and very comparable to German Law or French Law or Japanese Law. The
weakness is that it is inflexible and very rigid. It needs a lot of interpretation and
clarification. This has significantly affected the enforcement of the Laws. Most Thai
Laws, in particular environmental law are based on United States laws and European Law
which are too strong to be implemented in Thailand given the difference in the level of
development. Thai politics 1s another factor which put constraints on the enforcement of

environmental law. Because Thai politics are often governed by coalitions of parties, the
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environmental policy 1s uncertain and lacks continuity. Most government policies favour
in economic development more than environmental protection. This occurs in poor drafts
and ambiguous laws and many are often difficult to understand. Cultural consideration is
another factor in the nature of Thai officials and politicians. The Thai cultures have much
to do with enforcement problems of Thai environmental laws. The widespread corruption
in Thailand and Thai character traits include a tendency to compromise over moral
standards because modernisation and industrialisation came too quickly for Thai society.
Most nationai legislation, in general, is fragmented, sectoral, out of date and revision or

amendments are inchoate. The enforcement of environmental law will be discussed more

in Chapter 5 and 6.

Finally, That’s legal system is prone to bureaucratic inefficiencies. The delay of the
Court decision 1s one of the main problems in Thai justice system. It will take at least 3-5

years to convict the offenders. The expense is another factor to consider when it comes to

in term of lawsuit.

b 4

To sum up, That society is reluctant to resort to litigation. The so called “Thai way’
is the attitude or the culture to addressing environmental issues in Thailand and may
apply more generally to other Asian countries as well as following;™?

(1) That culture avoids confrontation (2) lawsuits are practically non-existent (3) avid
open questioning of public officials (4) when damages or injuries are incurred, no one is
to blame but fate and (5) top-down authority and centralisation of power. These

characteristics profoundly influence the role of law in the protection of the environment.

32 See K. Kato,(1996), op cit., p. 34.
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Civil and Criminal Proceedings and Environmental law

There are two kinds of legal proceedings in Thai law as following;

1. Civil Proceedings

Proceedings™ in civil cases all Courts are governed by the Civil Procedure Code of
1934. The rules in the Code are practical giving the Court wide discretion in directing the
proceedings of cases. All trials are held 1n an open court except where in the public
interest or on any other justifiable grounds where the subject matter should not be
disclosed to the general public.’*The fundamental principles of civil procedure include
the following. Both sides are given an equal opportunity to be heard and are entitled to
legal representation. Witnesses are subjected to examination-in-chief, cross-examination
and re-examination. Little weight is given to any evidence where there has been no
opportunity of cross-examination. The judgement must state the grounds on which it is
based. Subject to the right of appeal, the judgement is enforceable through the authority
- of the court against the losing party who may also have to pay the costs of the action to
the winning party.

In environmental law the tort of nuisance is frequently the cause of action. This is
where the plaintiff claims that there has been some unlawful interference with a person’s
rights involving the use or enjoyment of land. The strict liability rule is not being applied
in this tort law. This means the plaintiff often finds it difficult to prove that the person
committing the oftence i1s guilty. These are unlikely in case of negligence in
environmental law too. This may make pursuing a claim in negligence financially not

worth while in Thailand because the compensation is rather a small amount of money

>} There can be divided into 3 parts; (1) Procedures before the trial (2) Procedures during the trial (3)
Procedures after trial. |
3* For example where national security is involved or in divorce, adultery, legitimacy proceedings. In such

cases, the Court may sit in camera, 1.¢. the public and the press are excluded and no report of them may be
published except with leave of the Court.(See T. Kravixien, Op.cit, p. 25.)
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according to the Judge’s discretion. This also applies in terms of remedies in
environmental law. Civil actions normally result in damages for loss or an injunction.
Damages are often claimed as the main remedy for any loss. Past losses may be
compensated for by damages, but it 1s quite difficult to claim damages for the future.
Traditionally, the Court will not award compensation in the future in Thailand.
Injunctions are considered useful in the general area of environmental law. An injunction
may be used requiring the abatement of a nuisance. Alternatively, an injunction may be
used in the new 1992 Act by the government authorities.

2. Criminal Proceedings

In cniminal cases, the prosecution of the case is mostly taken by the public prosecutor
and is governed by the Criminal Procedure Code of 1935. Criminal proceedings in
Thailand differ from those of some other countries in that here criminal prosecution may
be instituted either by the public prosecutor or by the injured person himself When the
injured person himself prosecutes the offender, the matter will not go through the usual
process, 1.e. through the administrative official or police officer and the public prosecutor.
In practice, however most of criminal cases are conducted by the public prosecutor.

After a prosecution order has been made, the public prosecutor will prosecute the
alleged offender in court. In certain types of cases™if the injured person is entitled to
claim the restitution of the property he has been deprived of through the offence or the
value thereof, the public prosecutor when instituting the criminal prosecution may apply
for restitution of the property or the value thereof on behalf of the injured person. In

criminal case where the injured person is the prosecutor, the Court must hold a

preliminary examination. The Court will admit the charge for trial only when there is a

** For example stealing, snatching, robbery, piracy, extortion, cheating, misappropriation and receiving
stolen property.(See also U. Sankosik , ° Public Prosecution Service’, in Thai Bar Association, The
Administration of Justice in Thailand(Bangkok, Siva Phomn Ltd, 1967)pp. 28 - 40, at 38.
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prima facie case for prosecution. In a case brought by the public prosecutor, the Court
need not hold a preliminary examination because the public prosecutor is assumed to
have examined the evidence before the prosecution but the Court may do so if 1t thinks
fit. In a criminal trial, the Rule of Presumption of Innocence prevails the prosecutor
therefore has the duty to prove to the satisfaction of the Court that the accused is guilty of
the offence charged. If he can not do so the accused must be acquitted.

Before presenting evidence, the prosecutor may open the case for the purpose of
stating to the Court the case for the prosecution. That is to say by setting forth the nature
of the charge and the evidence which he proposes to present to the Court in order to
prove the guilt of the accused. The prosecutor will then present the evidence for the
prosecution. After that, the accused will present the evidence for the defence. He may,
before that, open the case for the purpose of stating to the Court the case for the defence,
by setting forth the facts or provisions of law upon which he proposes to rely, and the
evidence which he proposes to present to the Court. After the evidence for the defence
has been presented, the prosecutor and the accused may close their respective cases either
orally or in writing or both. The Court will then deliver judgement.

In environmental cases criminal proceedings are rare and prosecutions are relatively
uncommon. It should be noted that private prosecutions in criminal cases are also very
rare in Thailand. Criminal prosecutions may arise from various legislations imposing
criminal liability, such as the 1992 Act which provides the governmental agencies with a
range of powers of entry and enforcement powers to carry out their duties under the Act.
However, there is an area of considerable controversy regarding adequate criminal
sanctions to protect the environment. The enforcement of environmental law by means of
the criminal law is commonly undertaken by government authorities such as PCD(the

Pollution Control Department), DIW( Department of Industrial Works). In recent years
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there is trend in favour of bring criminal prosecution in cases involving environmental
pollution that I will discuss in the later Chapter. It should also be noted that the rules of
“strict liability” also apply to criminal offences in Thailand under the new 1992 Act.

Either or both parties may appeal against the judgement of the Court of First Instance
to the Court of Appeal. The judgement of the Court of Appeal may also be further
appealed to the Supreme Court but there are certain restrictions on the right of appeal to
the Supreme Court. In a case where there are such restrictions the appeal may still be
allowed if a judge who sat in on the case or signed the judgement or made a dissenting
opinion either in the Court of First Instance or in the Appeal Court 1s of the opinion that
the matter decided 1s so important as to justify its submisston to the Supreme Court and
gives leave to appeal thereto or if the Supreme-General of the Public Prosecution Office
certifies by fixing his signature to the appeal that there are reasonable grounds for a
decision by the Supreme Court.

There is also an important distinction between civil and criminal procedures. Disputes

between private citizens or between the citizen and the state. In Thailand it is the same as
in the UK’® that in environmental law this may involve tort, property rights or the
wrongful exercise of public powers. A tort is a civil wrong that may give rise to an action
for damages. The civil action and procedure structure for civil cases is outlined in Fig.2.3.

The criminal jurtsdiction and appeal structure for criminal cases is outlined in Fig. 2.4.

** J. McEldowney and S. McEldowney, Environment and the Law (Dorchester, Henry Ling Ltd, 1996),
p.20.
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CIVIL ACTION FLOW CHART

Claimant/Creditor

Notice of Claimy/ Demand on
Debtor

(If Necessary)

Phantiff files an application for the Court
to order that Defentdant is m default of

Fixing of date for taking of evidence

and settlement of issues

ansWwWer

Taking of PlamtfI's and Defentdant's

evidence

Date for hearing of judgemen

Plamt:ff files an application to the Court
to tssue a8 decres and to send same to the
Defentdant

X ) Court tssues Appeal/Supreme Judgement
After the expiry of period of time given ppeal/sup dg

under the decree, if Defentdant does not
comply Pliantiff files an application to the
Court to order the execution of judgement

Heanng of Plaintiff 's evidence™ex parte”

Right of Pliantiff-Defentdant to appeal to the

Appeal Court or appeal to the Supreme Court

After the expiry of period of time given under the decree, if
Defentdant does not comply, Pliantff files an application to the
court to order the execution of the judgement

Accompanies executing officer to seize or
attach assets of Defendant for public
auction, the proceeds of which will be

Accompanies executioing officer to seize or attach assets of
used to pay the debt to the Phantiff

Defentdant for public suction, the proceeds of which will be
used to pay the debt to the Plaintff

Fig. 2.3Civil Action
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CRIMINAL ACTION FLOW CHART

il

| Lodge Comphant to Inquiry Official I

Inquary Oﬁcn-l C@ﬂS out | N )
L Investigation L
[ [ DetensionBail
Summary of Investigation
| Result&Summit to Public
Prosecutor that charge
should not be filed

PP agrees PP does not Detension/
issues order agree Bail
v l h 4

If order not from Dir- Filing of charge m Court l
Gen of PP |
1 \ Pleads not
v I Guilty Guilty
In Bangkok decision In other Provinces deoision
to be reviewed by to be reviewed by Judgement
Dir-Gen of Police Commissioners
I l Taking of PP and Accused's
Y widencc
Dir-Gen. of Police Commissioners i
disagrees disagree
| | Judgement
i Y
Dir-Gen of PP to [ Detension/Bill - Appeal Superme
decide
Charge dismissed
Accused relcased
Final

Fig 2.4. Criminal Action Flow Chart

Source: Tilleke & Gibbins., Standard Chartered Bank, (Bangkok, 1991).
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Conclusions

The primary attention given to legal rules and Constitutional protection of the
environment in Thailand is a significant feature of the Thai legal system. In this chapter,
the organisation of the courts including how to take a case to court and the procedures
necessary to make an application for judicial review have been examined. As shown
above, there is a difference between civil law and common law systems. It 1s also
important to remember the role of the court in a Civil Law System that there is no judge-
made law like the common law system. One other point is the limited use of courts, with
the exception of Japan, in East and Southeast Asia, few lawsuits especially related to
environmental issues are filed in court. In most cases, environmental disputes are
resolved through government intervention in the form of friendly persuasion,
administrative guidance, mediation, or arbitration. As there is no administrative court
system in Thailand but as in Indonesia, these are other administrative mechanisms for
pollution-related conflict resolution such as in Japan, Korea, Taiwan, and the Philippines,
these are the preferred recourse compared to a full judicial review. In general, Asian
societies are reluctant to resort to litigation. This reluctance to litigate is often based on a
less individualised approach to problems and among many of the population poor
education or knowledge about the legal system. There are other considerations that
account for a reluctant to litigate. High costs, delays, technical and complex details of
legal rules all contribute to act as a deterrent to litigation. Thailand is remarkably feudal
in its attitudes to law. This gives rise to a cultural acceptance of norms and acquiescence

in the status quo. Acceptance of the existing status gives rise to a sense of exclusion for

the political process and from any way in the governmental process. The That

Chapter 2 Page 56



.ﬁ*l";‘*i '-“:'
LM

3
z ﬁl -»

Thailand’s Legal System... WARWICK

way" 'expresses perfectly the absence of enforcement and acceptance of existing institutes
and rules without questioning Thai legislation or authorities. In the past decades,
environment litigation is increasing in both number and scope, however because the level

of awareness about environmental issues it 1s rising rapidly. A related factor is that

government authorties have started to crack down on flagrant offenders of environmental
laws and regulations. Lawsuits challenging government policies or decisions are also
likely to increase in the future. Government pressure is seen as preferably to individual
cases taken by private litigation. In this context Thailand faces a great challenge as one of

the miraculous Asian Tigers’> whose economies have gained success how can

environmental 1ssues be successfully addressed?

37 See K. Kato,(1996), op cit., p. 34.
*# T. Krider, ‘Taking Another Look at the Regulation of Mutual Funds in the Afiermath of the Asian

Financial Crisis’, (1998) Pacific Rim Law and Policy Journal, Vol. 7, March, 427- 530, at 430.
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Chapter 3 The Environment and Economic Development in Thailand

Introduction

As outlined in the previous two chapters the main context for an understanding of
environmental problems in Thailand is in terms of the rapid economic developments
undertaken in the 1960’s. The Boom and Bust economy of the 1970’s and 1990’s left
Thailand vulnerable to exploitation of its environmental resources. It is clear that
Thailand’s future economy and strategy for development depends on addressing the
mistakes of the past. Environmental protection has today emerged as a response to rapid
industrialisation<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>